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Be  LEVINSKY  AND  HALLETT. 

Vendor  and  Purchaser — Sale  of  Land  of  Religious  Society — 
Religious  Institutions  Act— Meetings  of  Congregation — 
Election  of  Trustees  —  Notice  —  Time  —  Advertisement — 
Public  Auction, 

Application  by  Lonis  Levinsky  and  others,  trustees  of  the 
Jewish  Synagogue  in  Toronto,  known  as  the  "  Goel  Tzedec/* 
vendors,  under  the  Vendors  and  Purchasers  Act,  for  an  order 
declaring  that  they  were  the  properly  appoiuted  trustees  of 
the  said  Jewish  Synagogue,  and  as  such  were  entitled  to 
convey  the  lands  in  question,  being  lot  60  in  Park  Lane,  in 
the  city  of  Toronto,  plan  D  14,  to  the  purchaser  in  fee  simple. 

By  deed  dated  9th  July,  1886,  the  prdperty  in  question 
was  conveyed  to  Wolff  Simons  and  four  others,  trustees  of  the 
Jewish  Synagogue  in  Toronto  known  as . "  Goel  Tzedec.^^ 
No  steps  were  taken  to  elect  trustees  in  the  place  of  Wolff 
Simons  and  others  until  1904,  when  a  notice  calling  a  meet- 
ing of  the  congregation  for  21st  February,  1904,  purporting 
to  be  given  in  pursuance  of  the  Act  respecting  the  Property 
of  Religious  Institutions,  was  affixed  to  the  door  of  the 
Synagogue  on  13th  February,  1904.  At  this  meeting  five 
trustees  were  elected  in  the  place  of  Wolff  Simons  and  the 
others.  At  a  subsequent  meeting,  called  by  letter  addressed 
to  members  of  the  congregation,  the  offer  of  the  purchaser 
was  accepted  by  the  congregation,  but  three  of  the  trustees 
elected  at  the  meeting  of  21st  February  refused  to  execute 
the  contract.  A  notice  was  given  under  the  Act  and  affixed 
to  the  door  of  the  Synagogue  on  16th  April,  calling' a  meeting 
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for  24th  April,  1904,  at  which  meeting  the  dissenting  trus- 
tees were  removed  from  oflBce,  and  three  new  trustees  sub- 
stituted for  them. 

The  vendors  were  the  two  non-dissenting  trustees  elected 
at  the  meeting  on  21st  February,  1904,  and  the  three  sub- 
stituted trustees  elected  at  the  meeting  of  24th  April.  1904. 
The  property  in  question  was  not  offered  for  sale  by  public 
auction,  and  no  advertisement  as  to  the  sale  was  given:  see 
E.  S.  0.  1897  ch.  307,  sec.  14. 

E.  G.  Long,  for  vendors. 

M.  H.  Ludwig,  for  purchaser. 

Falconbrtdge,  C.J. — Section  16  of  the  Act  respecting 
the  Property  of  Religious  Institutions  requires  that  notice 
of  a  meeting  at  which  trustees  are  to  be  elected  be  given  at 
least  eight  days  previous  to  the  day  appointed  for  holding 
such  meeting.  This  is  well  settled  to  be  eight  clear  days. 
The  notice  calling  the  meeting  held  on  21st  February  was 
insufficient,  as  eight  clear  days'  notice  had  not  been  given. 
The  meeting  was,  therefore,  improperly  called,  and  the  elec- 
tion of  trustees  thereat  was  invalid.  The  same  reason  and 
result  applies  to  tlie  meeting  held  on  24th  April,  1904. 

• 

The  vendors  are,  therefore,  not  the  trustees  of  the  Syna- 
gogue, and  cannot  convey  to  the  purchaser.  In  addition  to 
this  fatal  objection,  the  provisions  of  sec.  14  of  the  Act,  re- 
quiring an  advertisement  and  an  offering  of  the  property  for 
sale  by  public  auction  before  a  private  sale  can  be  made,  were 
not  complied  with.  The  title  cannot,  therefore,  be  forced 
upon  an  unwilling  purchaser,  that  is,  a  purchaser  who  is 
unwilling  to  take  anything  but  a  proper  title. 


Anglin,  J.    -  December  22nd,  1904. 

TRIAL. 

HILL  V.  HILL. 

(rifi — 'Moneifs  Deposited  in  Banh — Terms  of  Deposit  Receipt 

— Testamentary  Disposition — -Costs, 

Action  by  John  R.  Hill  against  the  personal  representa- 
tive of  his  deceased  father,  William  Hill,  for  a  declaration 
that  a  certain  deposit  receipt  and  the  moneys  represented  by 
it  were  the  property  of  plaintiff  and  not  part  of  the  estate 
of  his  deceased  father. 
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E.  G.  Code,  Ottawa,  Robert  Patterson,  Carleton  Place, 
and  G.  H.  Findlay,  Carleton  Place,  for  plaintiff. 

J.  A.  Allan,  Perth,  and  C.  ]\TcIntosh,  Carleton  Place, 
for  defendant. 

AxGLix,  J. — William  Hill,  deceased,  owned  $400  on  de- 
po>it  in  the  Bank  of  Ottawa  to  his  credit.  He  procured  from 
the  bank  a  deposit  receipt  for  this  amount  "  payable  to  Wil- 
liam Hill  and  John  R.  Hill,  his  son,  or  either,  or  the  sur- 
vivor.'^ The  understanding  between  William  Hill  and  his 
^ori  was  that  it  should  remain  subject  to  the  father's  control 
and  disposition  while  living,  and  that  whatever  should  be 
left  at  his  death  should  then  belong  to  the  son.  The  father's 
roquest  to  the  bank  manager,  upon  which  the  deposit  receipt 
is.-ucd,  was  "  to  fix  the  money  so  that  his  son  John  would  get 
it  when  he  was  done  with/'  He  told  John  himself  that  he 
wanted  him  to  get  the  money  when  he  (the  father)  was  gone. 
He  retained  the  deposit  receipt  intact  in  his  own  possession, 
nnd  it  was  found  amongst  his  papers  at  the  tim^  of  his  death. 
Those  facts  are  deposed  to  by  the  son  John,  the  plaintiff.  .  .  . 

If  the  deposit  receipt  stood  unexplained,  so  that  I  miglit 
treat  its  fonn  as  truly  evidencinor  the  substance  of  the  trans- 
action  to  which  it  owes  its  existence,  plaintiff's  contention 
might  be  sustained  upon  the  authority  of  such  cases  as  Payne 
V.  Marshall,  IS  0.  R.  448,  and  Re  Ryan,  32  0.  R.  224,  though 
in  both  these  cases  the  circumstantial  evidence  that  the  sur- 
vivor prior  to  the  decease  of  his  co-depositor  was  in  fact  a 
joint  owner,  was  much  stronger  than  the  deposit  receipt  taken 
bv  itself  would  here  afford. 

But,  upon  plaintiff's  own  evidence,  I  find  myself  driven  to 
the  conclusion  that  the  purpose  of  William  Hill,  deceased, 
was  by  this  means  to  make  a  gift  to  his  son,  plaintiff,  in  its 
nature  testamentary.  As  such  it  could  only  be  made  effectu- 
ally by  an  instrument  duly  executed  as  a  will.  The  father 
rnaining  exclusive  control  and  disposing  power  over  the 
•5*100  during  his  lifetime,  the  rights  of  the  son  were  intended 
to  arise  only  upon  and  after  his  father's  death.  This  is,  in 
hubstance  and  in  fact,  a  testamentary  disposition  of  the 
money,  and,  as  such,  ineffectual. 

Neither  can  I  regard  the  receipt  as  equivalent  to  a  volun- 
tary settlement,  reserving  to  the  settlor  a  life  interest  with 
a  power  of  revocation:  see  Thompson  v.  Brown,  3  My.  & 
K.  32. 

T  am  therefore  obliged  to  dismiss  this  action. 
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But,  inasmuch  as  deceased  William  Hill,  by  what  I  find 
to  be  his  ineffectual  attempt  to  make  a  testamentary  gift, 
created  the  difBculties  which  the  present  litigation  removes, 
it  will  not  be  unfair  to  deal  with  the  costs  of  this  action  as 
if  incurred  in  an  unsuccessful  attempt  to  establish  a  testa- 
mentary document  as  such  under  similar  circumstances.  The 
costs  of  both  parties  will,  therefore,  be  paid  out  of  the  fund 
in  question,  those  of  defendant  to  be  taxed  between  solicitor 
and  client. 


Anglin,  J.  December  22nd,  1904. 

TRIAL. 

GIBSON  V.  LE  TEMPS  PUBLICATION  CO. 

Partnership — Judgment  against  —  Execution  against  Part- 
ners— Issue  as  to  Fact  of  Partnership — Registered  Declaror 
tion  —  Hushand  and  Wife  as  Partners  —  Declaration  of 
Dissolution  iy  One  Partner — Married  Woman^s  Separate 
Estate, 

Plaintiff  was  a  judgment  creditor  of  Le  Temps  Publica- 
tion Company,  a  registered  partnership.  An  issue  was 
directed  to  determine  whether  Flavien  Moffet  and  Sara  Moffet, 
his  wife,  were  members  of  that  partnership,  and,  as  such, 
liable  to  have  execution  issued  against  them  personally  upon 
the  judgment  held  by  plaintiff  against  Le  Temps  Publication 
Co.,  and  was  tried  without  a  jury  at  Ottawa. 

J.  Lorn  McDougall,  Ottawa,  for  plaintiff. 

W.  H.  Barry,  Ottawa,  for  Sara  Moffet. 

G.  McLauriu,  Ottawa,  for  Flavien  Moffet. 

Anglin,  J. — By  declaration  dated  28th  July,  1898, 
signed  by  Flavien  and  Sara  Moffet,  they  declare  themselves 
partners  carrying  on  business  as  '^  La  Compagnie  Publication 
T-ie  Temps,"  under  an  agreement  made  a  few  months  earlier. 
The  allegations  made  in  this  declaration,  registered  3rd 
August,  1898,  under  the  provisions  of  E.  S.  0.  1897  ch.  152, 
are,  by  sec.  5  of  that  stetute,  rendered  incontrovertible  as 
against  "any  party  not  being  a  member  of  the  partnership 
by  any  person  who  has  signed  the  same."  Mr.  Barry  argued, 
upon  the  authority  of  numerous  American  decisions,  that  a 
married  woman  is  incapable  of  becoming  a  partner  of  her 
husband.     If,  in  view  of  the  statutory  provisions  to  which  I 
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have  referred,  this  ground  were  open  (and  I  think  it  is  not), 
I  should  have  no  hesitation  in  holding  that  since  the  passing 
of  the  legislation  now  contained  in  the  Married  Woman's 
Property  Act,  B.  S.  0.  1897  ch.  163,  sec.  3,  snb.-sec.  2,  a 
married  woman  can  in  all  respects  and  for  all  purposes  con- 
tract with  her  husband,  as  if  she  were  a  feme  sole,  every 
contract  made  by  her  being  deemed  to  be  made  with  respect 
to  and  to  bind  her  separate  property,  whether  she  is  or  is  not 
in  fact  possessed  of  separate  estate  at  the  date  of  the  contract 
(sec.  4.) 

TTpon  the  evidence  of  Flavien  Moifet,  his  wife  was,  in  and 
prior  to  July,  1898,  possessed  of  separate  property.  Mrs. 
Moffet  was  capable  of  entering  into  a  contract  of  partnership 
with  her  husband.  By  virtue  of  sec.  5  of  R.  S.  0.  1897  ch. 
152,  her  registered  declaration  conclusively  establishes  that 
she  did  acts  by  which,  having  the  capacity  to  enter  into  such 
a  contract,  she  became  a  partner  with  her  husband  in  the 
business  in  question. 

There  is  no  evidence  that  Mrs.  Mofifet  ever  withdrew  from 
such  partnership.  Flavien  Moflfet  purported  to  execute  and 
caused  to  be  registered  on  19th  May,  1903,  a  declaration  that 
the  partnership  formerly  carrying  on  business  as  "La  Com- 
pagnie  de  Publication  de  Temps  "  had  been  dissolved.  Mrs. 
Moffet  did  not  sign  this  document  As  against  Flavien 
Moffet  the  statute  makes  this  declaration  conclusive  evidence ; 
in  his  favour  it  is  no  evidence  whatever.  His  flippant  de- 
meanour, his  manifest  disregard  of  the  seriousness  of  his 
oath,  and  his  quibbling  evasions  in  the  witness  box,  in  my 
opinion  render  his  evidence  entirely  untrustworthy  except 
in  regard  to  matters  upon  which  he  testifies  adversely  to  his 
own  interest.  There  is  no  other  evidence  of  any  dissolution 
of  the  partnership  between  himself  and  his  wife,  except  that 
afforded  by  the  declaration  last  mentioned  and  the  oral  testi- 
mony of  Flavien  Moffet.  I,  therefore,  find  that  Flavien 
Moffet  and  Sara  Moffet  were  partners  in  the  above  named 
Le  Temps  Publication  Company,  at  the  time  of  the  formation 
of  the  said  company,  and  have  ever  since  continued  to  be 
and  are  still  partners  in  the  said  Le  Temps  Publication,  and, 
as  such,  are  liable  to  have  execution  issued  against  the  goods 
and  lands  of  them  and  each  of  them,  such  execution  in  the 
case  of  Sara  Moffet  being  limited  to  her  separate  estate. 

Plaintiff  has,  if  so  advised,  leave  to  amend  the  issue  by 
striking  out  the  words  ^'against  them  personally,"  and  sub- 
stituting therefor  the  words  "  against  the  goods  and  lands  of 
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them  and  each  of  them,  such  execution  in  the  case  of  Sara 
Moffet  being  limited  to  her  separate  estate/^ 

Flavien  Moffet  and  Sara  Moffet  must  pay  the  costs  of 
plaintiff  of  this  issue  and  all  his  costs  which  I  have  power  to 
dispose  of.  Le  T^mps  Publication  Company,  identified  as  the 
partnership  consisting  of  Flavien  Moffet  and  Sara  Moffet, 
had  no  interest  in  this  issue,  and  no  status  to  entitle  it  to 
costs  of  appearing  by  independent  counsel. 


Anglin,  J.  .  January  3rd,  1905. 

TRIAL. 

GOLD  LEAF  MINING  CO.  v.  CLAEK. 

Company — Contract  to  Sell  Shares — Consideration — Breach — 
Proposal — Acceptance  —  Seal  —  Mining  Company  —  Dis- 
count on  Shares — By-law — ^Release — Damages. 

Action  for  damages  for  breach  of  an  agreement. 

Glyn  Osier,  Ottawa,  for  plaintiffs. 

A.  B.  Aylesworth,  K.C.,  and  M.  J.  Gorman,  K.C.,  for 
defendants. 

Anglin,  J. — Plaintiffs  are  a  company  incorporated  under 
the  Ontario  Mining  Companies  Incorporation  Act.  On  31st 
October,  1899,  through  the  in^itrumcntality  of  A.  T.  Mohr, 
the  general  manager  of  plaintiffs,  the  defendants,  Clark, 
Evan,  and  Darby,  entered  into  an  arrangement  whereby  they 
undertook  with  the  company  "to  sell  or  cause  to  be  sold,'* 
within  three  months,  100,000  shares  of  its  stock,  having  a 
par  value  of  $1  per  share,  at  a  price  netting  the  company  not 
less  than  5  cents  per  share,  no  charge  to  be  made  for  com- 
mission or  expenses.  The  consideration  for  this  undertaking 
was  a  donation  by  Mohr  to  defendants  of  30,000  shares  of 
paid-up  stock  held  by  him,  their  immediate  appointment  to  the 
directorate  of  the  company,  and  the  arrangement  of  all  existing 
preferential  claims  against  it,  "^^o  that  the  same  shall  stand  only 
as  an  unpref erred  debt  of  the  company  for  which  the  directors 
shall  not  be  personally  liable  l)y  virtue  of  their  position  as 
directors."  A  memorandum  of  this  "  agreement "  signed  by 
the  three  defendants  was  submitted  to  a  meeting  of  the 
directors  held  on  3rd  November,  and  it  is  in  evidence  that  it 
was  then  "  accepted  "  on  behalf  of  the  company.     The  three 
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defendants  were  at  the  same  meeting  elected  to  the  directo- 
rate, the  30,000  shares,  10,000  apiece,  having  been  trans- 
ferred to  them  on  the  company's  books,  and  provision  was 
made  for  the  discount  of  a  note  of  $5,000,  from  the  proceeds 
of  which  the  preferential  liabilities  of  the  company,  some 
$2,000,  were  to  be  paid,  the  balance  being  intended  for  the 
future  prosecution  of  the  company's  work.  Upon  this  note, 
made  by  the  company,  the  defendants,  with  other  directors, 
became  indorsers.  I  find  as  a  fact,  upon  the  evidence,  that 
the  giving  of  this  note,  and  the  application  of  its  proceeds, 
a?  above  stated,  was  acquiesced  in  and  accepted  by  defendants 
as  a  fulfilment  of  the  condition  of  their  agreement  providing 
for  the  conversion  of  outstanding  preferential  liabilities  into 
an  unpreferred  debt  of  the  company.  It  was  understood 
that  at  or  before  the  maturity  of  this  note,  which  was  made 
at  three  months  from  1st  November,  1899,  there  would  be  at 
least  $5,000  available  to  the  company  as  fruits  of  the  under- 
writing agreement  of  defendants,  and  that  these  moneys 
would  be  employed  to  retire  the  note  when  it  should  fall  due. 
Defendants,  therefore,  in  reality  assumed  no  further  liability 
than  their  agreement  with  the  company  imposed.  The  min- 
utes of  the  directors'  meeting  of  3rd  November  are  unsigned, 
and  there  never  was  any  formal  acceptance  under  the  seal 
of  the  company,  or  in  writing  over  the  signatures  of  its 
officers,  of  what  though  called  the  "agreement,"  was,  in 
reality,  the  proposal  or  offer  of  defendants  contained  in  the 
document  signed  by  them  and  dated  31st  October,  1899. 

It  is  conceded  that  defendants  made  no  sales  of  and  pro- 
cured no  subscriptions  for  any  part  of  the  100,000  shares  of 
stock.  But  by  way  of  defence  to  this  action,  in  which  the 
company  seeks  from  them  damages  for  breach  of  the  agree- 
ment above  outlined,  defendants  say : — 

1.  There  was  no  formal  acceptance  under  the  seal  of  the 
company  of  the  proposal  of  defendants,  and,  therefore,  there 
never  was  a  binding  contract. 

2.  The  principal  consideration  not  having  moved  from 
the  company,  it  cannot  enforce  this  agreement. 

3.  That  the  agreement  is  in  contravention  of  sees.  5  and 
7  of  the  Ontario  Mining  Companies  Act,  inasmuch  as  the 
company  did  not  pass  a  by-law  under  sec.  5  fixing  and  de- 
claring the  rate  of  discount  at  which  such  100,000  shares 
should  be  issued. 

4.  That  by  permitting  stock  to  be  offered  for  sale  at  5 
cents  per  share  and  less  during  the  period  in  which  defend- 
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ants  were  to  sell,  plaintiffs  prevented  defendants  from  carry- 
ing out  their  agreement. 

6.  That,  if  ever  bound  by  its  terms,  defendants  "were  sub- 
sequently released  by  the  company  from  their  obligation. 

6.  That  the  breach  of  the  agreement,  if  binding,  caused 
no  damage  to  the  plaintiffs. 

1.  The  agreement  on  the  part  of  the  company  was  sub- 
stantially executed.  Defendants  had  the  30,000  shares  from 
Mohr ;  they  were  promptly  appointed  to  the  directorate ;  and 
the  preferential  debts  of  tiie  company  were  converted  into  an 
unpref erred  liability.  In  such  circumstances,  I  have  no 
hesitation  in  holding  that  the  want  of  a  formal  acceptance 
under  the  seal  of  the  company,  could  not  avail  as  a  defence 
to  any  action  it  might  bring  to  enforce  its  rights  under  any 
intra  vires  agreement,  whatever  its  nature.     .     .     . 

2.  Nor  is  it  material  that  a  portion  of  the  consideration 
passed,  not  from  the  company,  but  from  Mohr.  Defendants 
received  the  30,000  shares  under  this  agreement;  the  agree- 
ment is  with  the  company  and  is  enforceable  by  it. 

These  propositions,  I  venture  to  think,  do  not  require  to 
be  supported  by  citation  of  authorities. 

3.  If  the  contract  of  defendants  is  to  be  construed  as  re- 
quiring them  actually  ''to  sell  or  cause  to  be  sold"  the  100,- 
OQO  shares,  the  objection  that  there  was  no  by-law  under  sec. 
5  of  the  Mining  Companies  Act,  sanctioning  the  discount  at 
which  such  shares  were  to  be  disposed  of,  is  formidable.  Sec- 
tion 7  expressly  prohibits,  under  severe  penalties,  the  issue 
or  disposal  of  any  stock  in  a  mining  company  at  a  rate  lese 
than  par,  unless  a  by-law  has  been  passed. 

Having  regard  to  these  statutory  provisions,  of  which  it 
must  be  assumed  defendants  as  well  as  the  directors  of  plain- 
tiff company  were  aware,  and  having  regard  to  the  know- 
ledge of  all  parties  that  the  100,000  shares  in  question  con- 
sisted of  unissued  treasury  stock,  and  that  the  requisite  dis- 
count by-law  had  not  been  passed  (surrounding  circum- 
stances such  as  always  may  be  considered  for  purposes  of 
construing  an  agreement),  and  applying  the  presumptions 
in  favour  of  validity  and  legality  and  against  intent  to  do 
that  which  is  forbidden  by  law,  I  agree  with  the  contention 
of  Mr.  Osier  that  defendants  must  be  deemed  to  have  under- 
taken merely  to  procure  offers  from  solvent  persons  to  take 
or  subscribe  for  the  company^s  shares  to  the  number  of  100,- 
000,  at  not  less  than  6  cents  per  share>  within  the  time 
limited.     This  they  could  legally  do.     I  fully  appreciate  the 
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wide  difference  between  the  position  of  a  person  able  to  make 
an  actual  present  sale,  and  that  of  one  who  may  only  solicit 
offers.  Yet,  for  the  reasons  above  stated,  I  think  defendants^ 
agreement  "  to  sell  or  cause  to  be  sold  "  must  be  held  to  have 
required  them  to  procure  offers  or  subscriptions  for  stock, 
and  nothing  more. 

4.  There  is  no  evidence  that  the  company  sold  or  offered 
for  sale  any  of  its  stock  between  31st  October,  1899,  and  31&t 
January,  1900;  nor  do  I  find  anything  in  the  agreement 
which  would  have  made  its  having  done  so  a  defence  to  this 
action. 

5 Basing  my  conclusion  upon  the  compara- 
tive credibility  of  the  respective  witnesses,  I  find  that  there 
never  was  any  release  of  defendants  from  any  obligation  im- 
posed upon  them  by  the  original  agreement;  if  the  witness 
Mohr  pretended  to  make  any  such  new  arrangement  as  he 
swears  was  made  with  defendants,  through  Darby,  I  find,  not 
only  that  he  did  so  without  authority,  but  that  he  went 
through  this  form,  acting,  not  for  and  in  the  interests  of 
the  company,  but  in  collusion  with  Darby  and  for  the  pur- 
pose of  helping  defendants  to  trump  up  a  fictitious  defence 
to  any  claim  which  the  company  might  make  upon  them 
under  its  original  agreement  The  contradictions  between 
the  stories  told  by  Mohr  and  Darby,  the  inherent  impro- 
babilities of  both,  the  unsatisfactory  demeanour  of  Mohr  in 
the  witness  box  (I  had  not  the  advantage  of  seeing  Darby, 
whose  evidence  was  taken  on  commission),  and,  finally,  the 
fact  that  both  are  contradicted  by  such  reliable  witneses  as 
Messrs.  Simpson  and  O^Brian,  and,  as  admitted  by  Mr.  Ayles- 
worth,  would  have  been  in  like  manner  contradicted  by  Sir 
Frederick  Borden,  if  present,  render  it  impossible  that  I 
should  do  otherwise  than  reject  the  evidence  of  these  defence 
witnesses. 

6.  Although  there  is  evidence  of  a  sale  to  one  Ault,  in 
April,  1900,  of  2,000  shares,  at  10  cents  per  share,  I  must 
find,  upon  the  great  weight  of  evidence  and  in  the  light  of 
all  the  circumstances,  not  only  that  the  stock  of  this  com- 
pany was  not  marketable,  but  that  it  had  no  value  whatever 
at  the  end  of  January,  1900.  I  do  not  overlook  Mohr's  evi- 
dence that  he  thought  it,  in  January  and  February,  1900, 
worth  25  c€9its  per  share,  nor  the  statement  in  his  letter  to 
the  like  effect.  His  motive  for  so  writing  to  Mr.  Simpson 
I  do  not  fully  apprehend  or  appreciate.  But,  esteeming 
Mohr  as  I  do,  I  must  decline  to  permit  any  statement  by 
him,  his  object  and  purpose  in  making  which  I  cannot  clearly 
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grasp,  to  influence  my  judgment.  Even  if  I  should  think 
that  Mohr  was  so  optimistic  that  he  really  believed  the  state- 
ment which  he  made,  upon  the  whole  evidence  I  would  have 
no  hesitation  in  finding  this  stock  to  have  been  actually  valu^ 
less  on  31st  January,  1900.  It  follows  that,  as  defendants 
were  bound  to  sell  a  quantity  of  that  stock  so  as  to  realize 
for  the  company  at  least  $5,000,  plaintiffs  have  by  their  fail- 
ure to  do  so  been  damnified  to  that  extent. 

There  will  be  judgment  for  the  plaintiffs  for  $5,000  with 
costs.     This  is  not  a  case  for  interest. 


January  3rd,  1905. 
divisional  court. 

O'CONNOR  V.  O'CONNOR. 

Oift — Donatio  Mortis  Causa — ^Evidence — Corroboration, 

Appeal  by  plaintiff  from  judgment  of  Meredith,  J., 
dismissing  without  costs  an  action  brought  by  the  adminis- 
tratrix of  the  estate  of  Marv  Kinnellv,  deceased,  to  set  aside 
a  conveyance  dated  22nd  February,  1902,  from  deceased  to 
defendant  of  certain  lands  in  the  township  of  Pickering,  and 
also  to  recover  certain  moneys  of  deceased  alleged  to  be  in 
possession  of  defendant.  The  claim  to  have  the  conveyance 
set  aside  was  abandoned  at  the  trial.  Defendant  claimed 
the  money  as  a  gift  from  deceased. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

W.  Proudfoot,  K.C.,  for  plaintiff. 
J.  J.  Foy,  K.C.,  for  defendant. 

Street,  J. — My  brother  Meredith  believed  the  evidence 
of  Mr.  Richardson,  the  notary  public  who  was  sent  for  by 
deceased  on  17th  September,  the  day  before  her  death,  as 
well  as  that  of  Ellen  O'Connor,  the  defendant,  and  came  to 
the  conclusion  that  an  intention  to  give  the  money  in  ques- 
tion to  defendant  and  an  effectual  carrying  out  of  that  inten- 
tion had  been  satisfactorily  established.  Plaintiff  contends 
that  the  evidence  does  not  shew  that  such  an  intention,  if  it 
existed,  was  ever  carried  into  effect. 

Deceased  was  a  widow,  73  years  of  age;  she  had  one  child, 
who  had  been  in  an  insane  asylum  for  many  years ;  plaintiff 
was  her  brother,  but  he  lived  a  long  way  from  her,  and  she 
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had  seen  him  once  or  twice  only  in  the  25  years  before  her 
death,  and  had  kept  up  no  communication  with  him;  she 
had  some  nephews  and  nieces  living  in  the  "United  Statej^, 
with  whom  she  had  never  had  any  communication.     Defend- 
ant was  her  cousin,  and  had  lived  witli  deceased,  sometimes 
in  the  house  of  deceased  and  sometimes  in  that  of  defendant, 
for  a  large  part  of  the  two  years  before  the  death  of  deceased. 
On  22nd  February,  1902,  she  had  conveyed  her  house  and  lot 
to  defendant  upon  an  agreement  to  support  her  for  her  life. 
Deceased  was  in  very  bad  health,  and  on  11th  September, 
1902,  seems  to  have  begun  the  winding-up  of  her  affairs  by 
directing  a  girl  called  Loretta  to  draw  up  an  order  on  the 
savings  hank  where  she  kept  some  $1,350,  for  the  payment 
of  the  whole  amount  to  defendant.     She  kept  this  order  in 
her  possession  unsigned  until  17th  September,  1902,  when 
she  sent  for  Mr.  Richardson,  a  notary  public,  and  in  his 
presence  put  her  mark  to  three  papers:  one  being  the  order 
on  the  bank  which  Loretta  had  drawn ;  the  second  being  an 
order  to  one  George  O^Connor  to  pay  any  money  that  should 
come  to  his  hands  for  her  to  defendant  for  the  support  of  the 
daughter  who  was  in  the  asylum,  as  it  was  her  wish  that  de- 
fendant should  have  the  oversight  and  care  of  her  daughter 
as  long  as  she  lived  and  remained  of  unsound  mind.     The 
third  paper  was  not  produced  at  the  trial.     Bichardson  stated 
that  it  had  been  left  in  his  possession  after  being  signed  by 
the  deceased,  and  that  he  had  lost  it.     He  said  that  it  was  to 
the  effect  that  defendant  was  to  go  to  Toronto  and  get  the 
money  of  deceased  from  the  bank    and  give  her   what  she 
wanted  and  keep  the  rest.     This  was  said  in  the  hearing  of 
defendant.     He  said  further  that,  when  he  said  something 
about  funeral  expenses  to  deceased,  she  answered  that  Ellen 
(defendant)  would  attend  to  that.     Deceased  then  handed 
to  defendant  the  order  on  the  savings  bank  in  Toronto  with 
her  bank  book,  and  defendant  went  there  and  brought  back 
the  whole  sum,  $1,358  in  cash,  and  handed  it  to  deceased. 
Defendant  says  that  then  deceased  handed  it  back  to  her  and 
gave  it  to  her  and  told  her  to  put  it  away,  and  that  she  took 
it  and  put  it  away  with  her  own  money,  and  told  deceased 
she  had  done  so,  and  that  deceased  said  that  was  right.     De- 
ceased then  told  her  that  out  of  it  she  was  to  pay  $300  to 
the  Sisters  of  Charity,  and  $100  for  masses  and  her  debts  and 
funeral  expenses.     Defendant  said  that  this  distribution  of 
deceased^s  money,  and  this  method  of  disposing  of  it,  instead 
of  leaving  it  by  will,  had  often  been  mentioned  by  deceased 
as  her  intention. 
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I  think  the  evidence  of  defendant  receives  from  that  of 
Eichardson  sufficient  corroboration  to  comply  with  the  Evi- 
dence Act.  Deceased  told  him  what  her  object  was  in  send- 
ing defendant  to  Toronto  for  her  money,  viz.,  to  give  it  to 
defendant,  with  the  exception  of  what  she  needed  for  herself; 
the  transaction  appears  to  have  been  in  contemplation  of 
the  approach  of  death,  for  she  makes  provision  for  her 
fimeral  expenses  and  masses  for  her  soul.  The  intention 
with  which  she  handed  the  money  to  defendant  would  have 
been  ambiguous  had  it  not  been  for  the  previous  clearly  ex- 
pressed intention  to  give  it  to  defendant. 

On  the  whole,  it  appears  to  me  that  the  gift  was  a  good 
donatio  mortis  causa ;  the  fact  that  the  gift  was  coupled  with 
a  trust  does. not  interfere  with  its  taking  effect  in  that  way: 
see  Hills  v.  Hills,  8  M.  &  W.  401. 

Appeal  dismissed  with  costs. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Falconbridge,  C.J.,  concurred. 


Teetzel,  J.  January  5th,  1905. 

CHAMBERS. 

Ee  CRAWFORD. 

Will  —  Construction  —  Annuities  —  Shrinhage  in  Rate  of  In- 
terest— Encroachment  on  Corpus — Remaindermen — Vested 
Estates — -Right  to  Devise. 

Motion  by  executor  under  Rule  938  for  an  order  deter- 
mining certain  questions  arising  under  the  will  of  the  late 
Honourable  George  Crawford,  Senator,  who  died  in  1870. 

Testator,  after  a  devise  of  land  to  one  son  and  a  bequest 
of  bank  shares  to  another,  made  an  elaborate  provision  for  4 
annuities  of  $800  each  to  his  widow  and  3  daughters. 

Two  of  the  daughters  were  still  alive,  and  the  fund  re- 
tained by  the  trustees  to  provide  their  annuities  having  failed, 
on  account  of  a  reduction  in  the  rates  of  interest,  to  provide 
sufficient  revenue  to  pay  the  annuities  in  full,  the  chief  ques- 
tion was,  whether  the  annuitants  must  suffer  a  reduction  or 
whether  the  shortage  should  be  made  good  out  of  the  corpus 
of  the  estate. 

J.  E.  Jones,  for  the  executor  and  the  two  annuitants,  and 
for  certain  residuary  legatees. 

C.  A.  Moss^  for  a  residuary  legatee. 

M.  A.  Secord,  Gait,  for  other  residuary  legatees. 
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Teetzel,  J. — .  .  .  Does  the  language  of  the  testator 
import  that  $800  at  all  events  is  annually  to  be  paid  out  of 
his  estate  to  each  annuitant,  or  only  the  interest  to  that 
amount  of  a  capital  sum  which  is  to  be  set  apart  or  retained  ? 

I  am  convinced  that  with  reference  to  these  4  annuitants 
the  controlling  intention  of  the  testator  was  that  the  annuit- 
ants should  each  receive  $800  per  annum  in  any  circum- 
stances. 

This  is  strongly  evidenced,  I  think,  by  the  following  facts 
and  circumstances  to  be  gathered  from  tiie  will : 

(a)  Clause  3,  directing  the  annuities  to  be  paid,  contains 
no  limitation  or  condition. 

(b)  Testator  had  an  estate  more  than  suflBcient  to  pro- 
vide for  these  annuities  out  of  income,  and,  after  directing 
his  executors  out  of  the  residue  to  pay  his  debts,  etc.,  directs 
them  to  divide  the  residue  among  his  sons  and  the  children 
of  one  daughter,  "  after  retaining  in  their  hands  ...  a 
sufficient  portion  of  my  estate  to  produce  aimually  by  way  of 
dividends,  interest,  or  otherwise  howsoever,  a  sufficient  sum 
to  pay  the  said  annuities,'^  etc. 

(c)  He  directs  the  annuities  to  be  paid  quarterly  .  .  . 
no  regard  being  had  to  whether  the  executors  would  have 
sufficient  in  hand  in  the  shape  of  interest  to  pay  the  annui- 
ties at  the  quarterly  periods. 

(d)  He  makes  no  express  disposition  of  any  surplus 
revenue  which  might  be  earned  upon  the  moneys  retained 
after  paying  the  annuities. 

(e)  An  absence  of  any  clear  intention  to  constitute  the 
annuitants  life  tenants  only  of  the  estate  retained  by  the 
trustees  or  of  an  intention  that  such  estate  should  pass  in 
its  entirety  to  remaindermen. 

It  seems  to  me  that  the  provisions  made  for  paying  the 
annuities  out  of  income  were  intended  chiefly  as  a  means  to 
secure  the  payment  of  the  annuities,  but  not  the  only 
means.     .     .     . 

A  perusal  of  all  the  cases  cited  leads  me  to  the  conclusion 
that  this  particular  will  resembles  more  the  wills  in  question 
in  May  v.  Bennett,  1  Russ.  370,  Wright  v.  Calendar,  2  DeG. 
M.  &  G.  652,  Carmichael  v.  Gee,  5  App.  Cas.  588,  and 
Kimball  v.  Cooney,  27  A.  R.  453,  than  the  wills  in  the  cases 
of  Baker  v.  Baker,  6  H.  L.  Cas.  616,  and  Wilson  v.  Dalton, 
22  Gr.  160. 

I  think,  therefore,  the  shortage  in  the  annuities  still  cur- 
rent, after  crediting  the  income  derived  from  the  securities 
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held  bv  the  trustee,  less  the  costs  of  collection,  must  be  made 
good' by  sale  of  such  part  of  such  securities  as  may  be  neces- 
sary for  that  purpose. 

Another  question  involved  upon  the  motion  was  as  to  the 
interest  of  George  Easton  and  James  L.  Whiteford  in  the 
principal  money  after  the  death  of  the  annuitants. 

It  was  not  seriously  argued  that  George  Easton,  who  was 
the  husband  of  a  daughter  of  the  deceased,  has  any  interest. 
In  my  opinion  he  has  no  interest  whatever. 

As  to  James  L.  Whiteford,  he  is  a  grandson  of  Isabella 
Easton,  a  daughter  of  the  testator.  I  think  he  is  entitled 
under  the  will  of  his  mother,  Margaret  C.  Whiteford,  who  is 
a  daughter  of  Isabella  Easton,  to  the  share  which  would  come 
to  the  said  Margaret  C.  Whiteford  if  she  should  be  living 
when  the  said  principal  money  is  distributed. 

I  thiuk  the  effect  of  the  will  is  that  as  to  the  principal 
estate  to  be  retained  by  the  trustees  and  to  be  divided  at  the 
death  of  the  annuitants,  it  is  vested  at  the  date  of  the  tes- 
tatoi*^s  death  in  the  persons  named,  among  whom  it  should 
be  divided. 

The  will  provides  that  one-fifth  part  of  the  principal 
money  so  retained  to  secure  the  annuities  is  upon  the  death 
of  the  annuitants  respectively  to  be  given  to  the  children  of 
the  deceased  daughter,  Isabella  Easton.  One  of  those  chil- 
dren was  Margaret  C.  Whiteford,  who  was  living  at  time  of 
testators  death,  but  died  in  1895,  and  by  her  will  gave  all 
her  e.^tate  to  the  said  James  L.  Whiteford,  and  in  my  opinion 
lie  is  entitled. 

In  support  of  this  construction,  I  refer  to  Latta  v.  Lowry, 
11  0.  E.  517;  Woodhill  v.  Thomas,  18  0.  E.  277;  Macdonell 
v.  Macdonell,  24  0.  E.  468;  and  cases  cited  in  Jarman  on 
Wills.  5th  ed.,  p.  789. 

Costs  of  all  parties  out  of  the  principal  estate. 


January  5th,  1905. 
divisional  court. 

CITY  OF  TOEONTO  v.  TOEONTO  E.  W.  CO. 

Trial  —  Postponement  —  Determination  of  Questions  Aris- 
ing in  another  Action  Pending — Causes  of  Action — Iden- 
tiiy. 

Appeal  by  defendants  from  order  of  Anglin,  J.,  4  0.  W. 
E.  345,  allowing  plaintiffs'  appeal  from  order  of  Master  in 
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Chambers,  4  0.  W.  E.  221,  staying  proceedings  in  two  actions 
(Nob.  188,  189)  until  the  disposition  of  a  certain  other  ac- 
tion between  the  same  parties,  called  the  "omnibus  action." 
A  special  case  in  the  omnibus  action  was  heard  and  disposed 
of  by  Anglin,  J.  (4  0.  W.  R.  330),  and  proceedings  were 
being  taken  for  an  appeal  to  the  Court  of  Appeal. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

W.  Cassels,  K.C.,  for  defendants. 

W.  E.  Middleton,  for  plaintiffs. 

Street,  J. — An  examination  of  the  pleadings  in  these 
actions  has  satisfied  me  that  there  is  no  such  identity  in  the 
subject  matter  of  actions  Nos.  188  and  189  with  that  of  the 
"  omnibus  action  "  as  would  justify  us  in  exercising  the  dis- 
cretionary power  of  staying  proceedings  in  the  former  until 
the  determination  of  the  latter. 

Nor  am  I  able  to  come  to  the  conclusion  that  the  appli- 
cation of  the  defendants  for  a  stay  in  the  actions  188  and  189 
comes  within  the  provision  of  the  Judicature  Act  requiring 
all  matters  in  controversy  between  the  parties  to  be  deter- 
mined so  far  as  possible  in  one  action. 

In  the  action  brought  in  April,  1903,  the  omnibus  action, 
the  city  of  Toronto  alleges  breaches  of  the  agreement  by  the 
defendants;  asks  for  an  interpretation  of  the  agreement,  for 
specific  performance  of  it,  and  for  damages,  those  damages 
Iwnng  only  recoverable,  in  respect  of  past  breaches,  and 
being  recoverable,  if  at  all,  under  the  46th  clause,  tx)  the 
extent  of  $10,000  as  liquidated  damages  for  the  breach  of 
any  of  the  numerous  conditions  in  the  agreement.  In  April, 
1904,  a  new  term  is  added  to  the  agreement  by  the  Legisla- 
ture, under  which  an  entirely  new  scale  of  damages  is  pro- 
vided, recoverable,  however,  only  in  case  of  the  neglect  or 
refusal  of  defendants  to  provide  a  service  *'  reasonably  com- 
plying with  the  provisions  of  the  agreement.'^ 

It  is  clear  that  the  decision  of  the  matters  raised  by  the 
pleadings  in  the  "omnibus  action,"  no  matter  whether  in 
favour  of  plaintiffs  or  defendants,  while  it  may  docide  all  the 
matters  alleged  to  be  in  controversy  between  the  parties  at 
the  time  it  was  brought,  and  according  to  the  law  then  in 
force,  must  be  limited  to.  those  matters,  and  cannot  deter- 
mine the  right  of  plaintiffs  to  recover  damages  in  respect  of 
matters  arising  a  year  afterwards  and  governed  by  an  entirely 
new  state  of  the  law.     It  is  true  that  the  meaning  of  the 
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agreement  into  which  the  parties  have  entered  is,  to  a  cer- 
tain extent,  an  element  in  tiie  determination  of  the  questions 
raised  in  both  actions :  but  the  interpretation  placed  upon  it 
by  the  ultimate  court  of  appeal  in  the  "omnibus  action/' 
whatever  that  interpretation  may  be,  will  merely  throw  light 
upon,  without  determining,  the  question,  raised  in  the  other 
actions,  whether  defendants  have  given  a  service  of  cars 
reasonably  complying  with  the  terms  of  their  agreement. 

The  questions  in  the  "  omnibus  action  *'  have  already  been 
subdivided  into  two  classes  which  are  to  be  prosecuted  not 
simultaneously  but  successively.  There  is  a  possibility,  if  not 
a  probability,  of  protracted  litigation  in  that  action,  looking 
at  the  nature  of  the  questions  involved;  and  its  ultimate 
result  will  not  dispose  of  the  questions  involved  in  the  later 
actions. 

In  my  opinion,  the  appeal  of  defendants  from  the  order 
of  my  brother  Anglin  setting  aside  the  order  of  the  Master 
in  Chambers,  should  be  dismissed  with  costs.' 

Falconbridge,  C.J.,  gave  reasons  in  writing  for  the 
same  conclusion. 

Britton,  J.,  concurred. 


Meredith,  J.  January  6th,  1905. 

TRIAL. 

WALLEE  V.  INDEPENDENT  OEDER  OF  FORESTERS. 

Life  Insurance — ^Benefit  Certificate — Friendly  Society — Rules 
— 'Impairment  of  Contract  —  Insurance  Act  —  Non-obser- 
vance of  Requirements — ''Setting  out  Rules — Incorporation 
by  Reference  —  Action  by  Administratrix  —  Suicide  —  In^ 
sanity. 

Action  to  recover  $3,000  upon  a  benefit  certificate  issued 
by  defendants  insuring  the  life  of  plaintiff's  intestate. 

J.  C.  Making,  Stratford,  for  plaintiff. 

W.  H.  Hunter,  for  defendants. 

Meredith,  J. — There  can  be  no  doubt  of  defendants' 
power  to  alter  their  rules ;  their  by-laws  have  always  provided 
for  that.  Deceased  became  a  member  of  the  society  whilst 
such  laws  were  in  force.     It  was  within  his  right,  as  well  as 
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within  the  right  of  every  other  member,  to  seek  alterations,  in 
the  prescribed  way,  affecting  the  rights  of  other  members,  just 
as  it  was  within  the  rights  of  the  other  members  who  sought 
the  alterations  in  question,  affecting  the  deceased's  and  all 
other  members'  rights,  and  procured  it  in  the  prescribed  way, 
to  do  so.  That  aspect  of  the  case  presents  no  diflSculty :  the 
difBculty  arises  from  the  provisions  of  the  Ontario  Insxirance 
Act,  which  so  largely  interferes  with  such  rights  and  other 
the  rights  of  contract  between  insurer  and  insured. 

The  Act  requires  that  every  written  contract  of  insurance 
ahall  have  set  out  in  full  on  its  face  or  back  all  its  terms  and 
conditions,  and  provides  that,  if  not  so  set  out,  they  shall  be 
invalid  in  so  far  as  they  impair  the  effect  of  the  contract; 
but  that  registered  friendly  societies^  instead  of  so  setting 
out  the  complete  contract,  may  indicate  therein  the  terms  by 
reference  to  their  rules  containing  them.  That  was  not  done 
in  this  case..  Indorsed  upon  the  contract  is  a  form  of  agree- 
ment referring  to  the  rule,  then  existing,  upon  which  def end- 
ents  now  rely,  but  that  form  has  never  become  a  completed 
contract  or  writing;  it  required  the  signature  of  the  person 
insured,  and,  upon  its  face,  appears  also  to  have  required  the 
seal  of  the  "  court "  of  which  he  was  a  member,  and  to  be 
signed  by  two  of  the  oflBcers  of  that  court  as  witnesses;  it 
lacks  all  these  things,  and  is  on  its  face  an  incomplete  and 
ineffectual  thing,  whatever  might  have  been  its  effect  if 
complete.  It  is  nowhere  in  itself,  or  in  the  body  of  the  con- 
tract, referred  to  as  having  any  effect  unexecuted.  And, 
this  indorsement  having  no  effect,  recourse  must  be  had  to 
the  face  of  the  contract  for  a  compliance  with  the  provisions 
of  the  Act ;  but  there  I  am  unable  to  find  any  term,  set  out 
as  the  Act  requires,  limiting  the  insured's  or  the  assured's 
rights  to  anything  contained  in  the  then  existing  rules,  or 
any  their  future  rules.  It  is  true  that  the  then  existing 
rules  are  "  made  a  part  of  the  contract,''  but  their  terms  are 
neither  set  out  "  in  full,"  nor  are  they  "  indicated  therein  by 
particular  reference  to  the  rules  containiug  them."  All 
amendments  to  the  rules,  adopted  from  time  to  time,  are 
stated  as  part  of  the  consideration  for  the  contract — ^whatever 
that  may  mean — -Ijut  they  are  not  even  expressed  to  be  made 
part  of  the  contract.  Under  the  Act,  the  application  for  the 
insurance  may  be  considered  with  the  contract,  but  appar- 
ently only  in  respect  of  material  misrepresentations  in  it. 

The  contract  is  within  the  Act,  and  nothing  impairing  its 
effect  is  set  out  in  the  only  manner  in   which  it  could  be 
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effected;  and  so,  if  there  is  nothing  apart  from  contract  pre- 
venting recovery,  plaintiff,  as  the  legiU  personal  representa- 
tive of  deceased,  is  entitled  to  recover  the  sum  assured, 
$3,000.  Plaintiff  does  not  sue  in  her  own  right  aa  bene- 
ficiary— ^there  seems  to  be  no  ground  disclosed  in  the  evidence 
upon  which  she  could  so  recover — 5ier  action  is  brought  and 
her  claim  made  solely  as  administratrix  of  the  deceased's 
estate.  It  therefore  follows  that,  if  the  deceased  committed 
suicide  whilst  sane,  she  is  precluded,  at  common  law,  from 
recoveriQg :  see  Amicable  Ins.  Co.  v.  BoUand,  4  Bligh  N.  R. 
194,  and  Borrodaile  v.  Hunter,  4  M.  &  O.  639.  It  is  admitted 
that  he  committed  suicide,  but  the  parties  are  at  issue  on  the 
question  of  insanity — at  issue  really  though  the  pleadings 
may  not  suflBciently  indicate  it — and  that  question  was  not 
tried  owing  to  the  absence  of  plaintiff's  witnesses.  The  case 
must,  therefore,  go  down  to  trial  upon  that  issue,  unless  the 
parties  can  agree  as  to  the  fact,  or,  being  imable  to  so  agree, 
desire  that  it  be  found  upon  a  reference  instead  of  a  trial. 

All  questions  of  costs  can  better  be  determined  when  the 
rights  of  the  parties  are  finally  determined. 


Meredith,  J.  January  6th,  1906. 

TRIAL. 

MIDDLETON  V.  COFFEY. 

Liquor  License  Act — Delivery  of  Intoxicating  Liquor  to  Person 
after  Notice — Licensed  Seller — Service  of  Notice  on  Bar- 
man— Sufficiency — Damages — Costs. 

Action  against  a  licensee  under  the  Liquor  License  Act, 
E.  S.  0.  1897  ch.  245,  to  recover  damages  under  sec.  125  of 
that  Act  for  delivering  intoxicating  liquor  to  a  certain  person 
after  notice  under  that  section. 

J.  A.  Bobinson,  St.  Thomas,  for  plaintiff. 

J.  M.  Glenn,  K.C.,  for  defendant. 

Meredith,  J. — .  .  .  The  main  question  is,  whether 
notice  was  given  to  defendant  as  provided  for  in  sec.  125, 
which  is  in  these  words : — 

"The  husband,  wife,  parent,  child  of  21  years  or  upwards, 
brother,  sister,  master,  guardian,  or  employer,  of  any  person 
who  has  the  habit  of  drinking  intoxicating  liquor  to  excess 
.     .     .     may  give  notice  in  writing,  signed  by  him  or  her. 
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or  may  require  the  inspector  to  give  notice,  to  any  person 
licensed  to  sell,  or  who  sells  or  is  reputed  to  sell,  intoxicating 
liquor  of  any  kind,  not  to  deliver  intoxicating  liquor 
to  the  person  having  such  habit;  and  if  the  person  so 
notified,  at  any  time  within  12  months  after  such  notice, 
either  himself,  or  by  his  clerk,  servant,  or  agent,  otherwise 
than  in  terms  of  a  special  requisition  for  medicinal  purposes, 
signed  by  a  licensed  medical  practitioner,  delivers,  or  in  or 
from  any  building,  booth,  or  place  occupied  by  him,  and 
wherein  or  wherefrom  any  such  liquor  is  sold,  suffers  to  be 
delivered,  any  such  liquor  to  the  person  having  such  habit, 
he  shall  incur  upon  conviction  a  penalty  not  exceeding  $50, 
and  the  person  giving  or  requiring  the  notice  to  be  given  may, 
in  an  action  as  for  personal  wrong  (if  brought  within  six 
months  thereafter,  but  not  otherwise)  recover  from  the  per- 
son notified  such  sum,  not  less  than  $20  nor  more  than  $500, 
as  may  be  assessed  by  the  Court  or  jury  as  damages ;  and  any 
married  woman  may  bring  such  action  in  her  own  name, 
without  authorization  by  her  husband.     .     .     /^ 

The  notice  which  is  the  basis  of  the  right  of  action  must 
be  in  writing  and  must  be  given  to  the  licensee,  but  personal 
service  is  not  necessary;  the  Act  does  not  expressly  or  im- 
pliedly require  it ;  it  is  enough  if  the  notice  be  served  upon 
any  agent  of  the  licensee,  expressly  or  impliedly  authorized 
to  receive  it  for  him.  In  some  cases  personal  service  might 
at  times  be  practically  impossible,  and  might  be  of  less  benefit 
to  the  licensee  than  service  upon  his  agent  would  be,  as,  for 
instance,  in  the  case  of  an  absent  licensee  whose  business  Is 
during  such  absence  entirely  managed  by  an  agent. 

In  this  case  the  licensee  is  a  rather  elderly  man,  and  one 
who  seems  to  depend  upon  others,  to  a  considerable  extent, 
in  the  management  of  his  licensed  business.  The  notice  was 
served  upon  his  bar-man  .  .  .  the  person  in  charge  of 
the  very  part  of  defendant's  business  directly  affected  by  the 
notice;  the  very  person  to  whom  notice  was  most  essential, 
whether  it  came  from  his  master  to  him  or  otherwise,  for  it 
would,  in  all  probability,  he  his  act  in  supplying  the  liquor 
which  would  create  the  liability.  The  bar-man  occupied  such 
a  position  under  defendant  and  in  his  licensed  business 
that  it  cannot  but  be  that  he  was  an  agent  for  defendant 
authorized  to  receive  the  notice,  and,  if  that  be  so,  it  seomtj 
to  be  immaterial  whether  or  not  defendant  had  knowledge 
of  it,  or  perhaps  it  would  be  better  to  say  it  is  not  essential ; 
service  upon  the  agent  for  service,  was  service  upon  the  prin- 
cipal: see  Tanham  v.  Nicholson,  L.  B.  5  H.  L.  661. 


-a  k 
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But  I  am  far  from  being  able  to  find  as  a  fact  that  defend- 
ant really  never  had  any  knowledge  of  the  notice  until,  as  he 
says,  this  action  was  brought  or  threatened.  .  .  .  The 
whole  evidence  would  lead  one  to  the  conclusion  that  defend- 
ant had  knowledge  of  the  service  of  the  notice,  but  had  for- 
gotten it. 

At  the  trial  I  was  inclined  to  the  view  that,  as  the  enact- 
ment expressly  makes  the  licensee  answerable  for  the  de- 
livery of  the  liquor  '^  by  his  clerk,  servant,  or  agent,^^  as  well 
as  by  himself,  and  as  it,  immediately  before  such  provision, 
provides  for  the  notice  being  given  to  the  licensee,  without 
adding  any  such  other  words  as  *^  his  clerk,  servant,  or  agent,^' 
there  might  be  an  indication  that  actual  notice  to  the  licensee 
himself  is  required,  and  that  only  after  such  personal  notice 
does  he  become  liable  for  the  act  of  his  "clerk,  servant,  or 
agent.^^  But  it  is  clear  that,  unless  an  enactment  requires 
personal  service,  personal  service  is  not,  generally  speaking, 
necessary :  see  The  Queen  v.  Lancaster,  15  Q.  B.  671,  and  Er 
p.  Porlingee,  [1892]  1  Q.  B.  15 :  and  any  one  aware  of  such 
general  rule  might  well  think  it  mere  surplusage,  indicating 
s.  want  of  knowledge  of  the  law,  expressly  to  provide  for  ser- 
vice upon  an  agent  when  personal  service  was  not  plainly 
indicated.  The  purpose  of  the  legislation  seems  to  me  to 
have  been  rather  to  leave  as  few  loop-holes  as  possible  by 
which,  under  any  manner  of  cunning  devices,  the  legislation 
might  be  made  practically  a  dead  letter.  There  is  nothing 
extraordinary  in  making  a  master  answerable  for  the  negli- 
gence of  his  servant 

The  opinion  expressed  by  Osier,  J.,  in  Austin  v.  Davis, 
7  A.  E.  478,  at  p.  484,  that  "  clearly,  the  person  to  be  notified 
is  the  master  or  owner  of  the  business,  and  not  the  mere 
clerk  or  servant  employed,  it  may  be  for  a  day,  or  a  longer  or 
shorter  period,'^  has  caused  me  to  pause  long  and  to  search 
carefully  for  reasons  and  authorities  in  support  of  that 
opinion.  But  it  was  purely  an  obiter  dictum  of  the  learned 
Judge,  no  question  as  to  service  of  the  notice  having  arisen 
in  that  case,  and  so,  like  every  other  dictum — no  matter  how 
able  and  experienced  the  Judge — ^has  no  binding  effect  upon 
any  other  Judge,  and  affords  no  excuse  for  his  failing  to  give 
the  question  consideration,  and  the  parties  the  benefit  of  an 
exercise  of  his  judgment  upon  it. 

I  have  been  unable  to  find  any  authority  for  requiring 
personal  service.  .  .  .  The  general  rule  seems  to  me  to 
be  settled  to  the  contrary;  and  I  can  find  nothing  in  the 
enactment  itself  to  warrant  the  taking  of  it  out  of  the  gen- 
eral rule.     .     .     .    The  person  served  in  this  case  was,  as  I 
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find,  an  agent  upon  whom  service  might  rightly  be  made  for 
the  master. 

There  was  no  contest  upon  any  other  question;  the  notice 
was  really  given  upon  the  requirement  and  oh  behalf  of 
plaintiff^  and  intoxicating  liquor  was  delivered,  notwithstand- 
ing i1^  80  as  to  create  a  liability  from  defendant  to  plaintifE 
under  the  provisions  of  the  enactment. 

There  will  be  judgment  for  plaintiff  and  $100  damages, 
but  without  costs,  which  is  tantamount  to  with  costs  on  the 
County  Court  scale  and  set-off  of  defendant's  additional 
costs,  and  saves  the  delay  and  expense  of  a  contested  tax- 
ation. 


January  4th,  1905. 

divisional  court. 
NELSON  V.  LENZ. 

Division  Courts  —  Qamishing  Plaint  —  Oamishee  Resi- 
dent out  of  Province — ^^  Carrying  on  Business  * '  in  Pro^ 
vines — Person  Transacting  Business  as  Agent  for  Another 
Oamishee  Stibmitting  to  Jurisdiction — Assignee  of  Fund 
Oamished  Intervening — Status  of  Intervener, 

Appeal  by  the  primary  creditors  in  a  garnishee  matter  in 
the  7th  Division  Court,  Essex,  from  the  order  and  judgment 
of  the  Judge  presiding  in  that  Court  determining  that  the 
garnishee,  B.  A.  Newman,  who  resided  in  the  city  of  Detroit, 
Michigan,  but  was  alleged  to  carry  on  business  at  Windsor, 
Ontario,  was  not  subject  to  be  made  a  party  to  garnishee 
proceedings. 

The  garnishee's  wife  owned  in  her  own  right  property  in 
the  county  of  Essex,  some  of  which  was  rented.  The  garni- 
shee acted  as  agent  for  his  wife  in  managing  her  property, 
and  he  employed  a  solicitor  practising  in  Windsor  to  collect 
rents  and  superintend  repairs,  make  leases,  etc.,  for  which 
services  a  fixed  sum  was  paid  him.  The  garnishee  entered 
into  a  contract,  in  his  own  name,  with  the  primary  debtor, 
for  the  building  by  the  latter  of  a  house  on  the  property  of 
the  garnishee's  wife,  upon  which  $667.09  remained  due  to  the 
primary  debtor.  The  latter  was  indebted  to  a  number  of  per- 
sons to  the  amount  of  between  $800  and  $900.  The  solicitor 
before  mentioned,  as  solicitor  for  all  these  creditors,  except 
one  McKee,  took  garnishee  proceedings  under  sec.  190  of 
the  Division  Courts  Act,  and  accepted  service  for  Newman, 
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the  garnishee.  McKee  (a  creditor  having*  an  equitable  as- 
signment of  the  debt  from  the  primary  debtor)  intervened 
and  contested  the  right  to  take  these  proceedings,  on  the 
ground  that  Newman  neither  resided  nor  carried  on  business 
within  the  jurisdiction  of  the  %th  Division  Court,  and  that, 
therefore,  the  proceedings  taken  could  not  be  sustained. 

By  sec.  190  of  the  Division  Courts  Act  there  is  jurisdic- 
tion in  garnishee  proceedings  in  the  Division  Court  of  the 
division  in  which  the  garnishee  "  lives  or  carries  on  business." 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

C.  A.  Moss,  for  primary  creditors. 

W.  H.  Blake,  K.C.,  for  McKee. 

Britton,  J. — If  the  objection  in  this  case  was  taken  by 
the  garnishee  himself  that  he  did  not  carry  on  business  within 
the  limits  of  the  7th  Division  Court  in  the  county  of  Essex, 
within  the  meaning  of  sec.  190  of  the  Division  Courts  Act,  I 
would,  upon  the  evidence,  sustain  that  objection.  The  ques- 
tion of  carrying  on  business  or  transacting  business  in  any 
particular  place  is  one  of  fact,  and,  one  of  degree.  A  busi- 
ness may  be  carried  on  by  a  person  in  one  pjace,  which  is  but 
a  small  part  of  a  business  carried  on  by  the  same  person  m 
another  place,  or  a  small  business  may  be  carried  on  in  one 
place  by  a  professional  man  having  a  large  practice  in  an- 
other place. 

Here  the  garnishee  by  his  attorney  admits  that  he  does 
carry  on  business  in  the  county  of  Essex,  and  he  voluntarily 
submits  to  the  jurisdiction  of  this  Court.  I  see  no  reason 
why  he  has  not  the  right  to  do  this.  He  admits  that  he  is 
indebted  to  the.  primary  debtor,  in  reference  to  work  done 
by  the  primary  debtor  in  that  county,  in  a  certain  sum,  and 
he  is  willing  to  abide  by  the  decision  of  the  Judge  of  the 
Court  in  which  the  action  is  brought  as  to  the  person  to  whom 
that  money  shall  be  paid. 

I  am  unable  to  come  to  the  conclusion  that  McKee,  a 
creditor  of  the  primary  debtor,  who  intervenes,  has  shewn 
"  any  just  cause  why  the  debt  sought  to  be  garnished  should 
not  be  paid  over  or  applied  in  or  towards  the  satisfaction  of 
the  claim  of  the  primary  creditor.^^ 

The  facts  are  not  in  dispute.  .  .  .  The  garnishee 
raised  no  objection  to  the  jurisdiction  of  the  Court,  but  regu- 
larly appeared  by  his  attorney,  and  admitted  an  indebtedness 
of  $667.09. 


NELSON  V.  LENZ.  23 

Can  McKee,  as  one  intervening,  do,  as  against  the  prim- 
ary creditors,  what  the  garnishee  has  not  done,  and  what,  In 
my  opinion,  he  had  a  right  to  refrain  from  doing? 

Assuming  that  McKee  is  a  party  interested  in  these 
garnishee  proceedings,  he  is  entitled,  under  sec.  193,  to  set 
up  any  defence  as  between  the  primary  creditor  and  primary 
debtor  which  the  latter  would  be  entitled  to  set  up  in  an 
ordinary  action,  and  also  any  such  defence  as  between  the 
garnishee  and  primary  debtor,  and  "may  also  shew  any 
other  just  cause  why  the  debt  sought  to  be  garnished  should 
not  be  paid  over  or  applied  in  or  towards  the  claim  of  the 
primary  debtor/^  The  mere  fact  that  McKee  is  a  creditor 
of  Lenz,  and  has  an  accepted  order  for  the  amount  of  his 
claim  upon  the  garnishee,  is  not,  in  my  opinion,  a  just  cause. 
If  it  is  in  the  power  of  the  garnishee  to  submit  to  the  juris- 
diction of  the  Court,  then  an  intervener  ought  not  to  be 
allowed,  in  his  own  interest,  but  to  the  prejudice  of  the  prim- 
ary creditor  and  against  the  wish  of  the  garnishee,  to  say 
that  the  Court  shall  not  entertain  such  jurisdiction. 

If  McKee,  by  his  assignment,  of  which  it  appears  the 
garnishee  had  notice,  has  acquired  any  rights  against  the 
garnishee,  he  can  enforce  these. 

If  the  garnishee  proceedings  are  void  for  want  of  juris- 
diction, it  may  be  that  they  ^  will  not  protect  the  garnishee 
in  paying  over  this  money.  That  is  a  matter  between  the 
garnishee  and  the  primary  debtor,  or  between  the  garnishee 
and  McKee,  but  it  ought  not  to  be  raised  as  between  the 
primary  creditors  and  garnishee,  unless*  by  the  garnishee 
himself.  "  Just  cause  "  is  said  to  be  "  substantial  reason  in 
law,  and  it  means  a  good  and  substantial  reason  as  against 
these  primary  creditors,  who  are  entitled  to  their  money 
and  to  the  fruits  of  proceedings  regularly  taken,  and  with- 
out objection  by  either  the  primary  debtor  or  garnishee. 

If  any  question  arises  as  to  priority  of  McKee  over  any 
primary  creditor,  or  as  to  his  being  entitled  to  the  money 
under  his  assignment,  it  may  be  that  he  can  apply  under  sec. 
200. 

This  is  a  case  of  jurisdiction  of  the  person,  and  it  is  a 
jurisdiction  which  may  be  acquired  by  "voluntary  appear- 
ance either  in  person  or  by  attorney  :^^  see  Am.  &  Eng.  Encyc. 
of  Law,  vol.  17,  p.  1064 ;  Preston  v.  Lamont,  24  W.  E.  928. 

I,  think  appeal  should  be  allowed  with  costs. 

Falconbridge,  C.  J.— 'I  agree  with  my  brother  Britton's 
reasoning  and- conclusions  in  this  case.  The  appeal  is,  there- 
fore, allowed  with  costs. 
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Street,  J.,  dissented,  giving  reasons  in  writing.  He  waa 
of  opinion  that  the  garnishee  did  not  "carry  on  business'^ 
in  the  limits  of  the  7th  Division  Court,  Essex,  within  the 
meaaing  of  sec.  190  of  the  Division  Courts  Act,  citing  Smith 
V.  Anderson,  15  Ch.  D.  268;  Singleton  v.  Hoberts  70  L.  T. 
687;  Baillie  v.  Goodwin,  33  Ch.  D.  604;  Ee  Wallis,  14  Q.  B. 
D.  950;  Graham  v.  Lewis,  22  Q.  B.  D.  1.  He  was  also  of 
opinion  that  the  intervener  had,  under  sec.  193  (1),  the  same 
Tight  as  the  garnishee  to  set  up  the  facts  as  an  answer  to  the 
claim  of  the  primary  creditors. 


Meredith,  C.J.  January  7th,  1905. 

WEEKLY   COURT. 

Be  atlas  loan  CO. 

ELGIN  LOAN  CO.'S  CLAIM. 

Company — Loan  Company — Loan  on  DAenture  of  anothsr 
Loan  Company — Special  Contract — Purchase  of  Shares  of 
Speculative  Stock — Share  of  Profits — Powers  of  Company 
— Validity  of  Debenture — Actual  Advance — Repayment-^ 
Interest. 

Appeal  by  the  Elgin  Loan  Co.  from  the  disallowance  by 
the  Master  in  Ordinary  of  their  claim,  in  the  proceedings 
to  wind  Tip  the  Atlas  Ix)an  Co.,  to  rank  upon  the  estate  of 
thje  latter  in  respect  of  a  debenture  of  that  company  for 
$66,000,  dated  3l8t  May,  1902,  payable  to  the  Elgin  Loan 
Co.  or  order  on  2nd  January,  1907,  with  interest  at  6  per 
cent,  per  annum,  payable  half-yearly,  the  whole  being  col- 
laterally secured  by  375  shares  of  the  capital  stock  of  the 
Dominion  Loan  Co. 

W.  K.  Cameron,  St.  Thomas,  and  Shirley  Denison,  for 
appellants. 

W.  H.  Hunter,  for  the  liquidator  of  the  Atlas  Loan  Co. 

Meredith,  C.J. — ^The  Master  came  to  the  conclusion 
that,  as  he  states,  *^  the  issue  of  this  debenture  by  tiie  Atlas 
Co.  and  its  acceptance  by  the  Elgin  Co.  was  a  device  to  enable 
the  latter  company  to  invest  its  trust  funds  in  unauthorized 
and  therefore  forbidden  securities.^^  .  .  .  What  I  under- 
stand to  be  the  meaning  of  the  finding  is,  that  the  Elgin 
Co.  were  the  real  purchasers  and  owners  of  the  375  shares. 
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and  that  the  debenture  of  the  Atlas  Co.  was  issued  in  order 
to  give  the  transaction  the  form  of  a  loan  to  the  latter  com- 
pany of  the  money  whidi  was  used  to  pay  for  the  shares^  m 
order  that  the  investment  might  appear  to  be  one  that  it  was 
within  the  powers  of  the  Elgin  Co.  to  make. 

I  am  unable  to  agree  with  this  finding. 

The  documentary  evidence — I  mean  that  of  the  debenture, 
tht^  agreement  between  the  two  companies  of  10th  June, 
1902,  and  the  resolution  of  the  directors  of  the  Elgin  Co. 
authorizing  the  entering  into  of  the  transaction — as  well  as 
the  correspondence  and  circumstances  immediately  connected 
with  the  completion  of  it,  are,  in  my  opinion,  quite  incon- 
sistent with  the  transaction  being  of  the  character  the  Master 
hafi  found  it  to  have  been. 

The  agreement  is,  that  not  less  than  375  shares  of  the 
stock  of  the  coal  company  shall  be  purchased  by  the  Atlas 
Co. ;  that  the  shares,  with  the  debenture  on  which  the  claim 
is  based,  shall  be  security  to  the  Elgin  Co.  for  ^'  the  amount 
so  invested  in  the  debenture,  with  interest  at  5  per  cent,  per 
annum,''  and  that  the  Elgin  Co.  are  to  have  the  option  of 
demanding  payment  at  any  time  of  the  amount  of  the  deben- 
ture or  so  much  of  it  as  may  be  advanced,  with  interest  to 
tiie  date  of  the  demand.    .    .    . 

The  money  which  was  used  to  pay  for  the  375  shares  was 
the  money  of  the  Atlas  Co.,  and  the  Elgin  Co.  did  not  pay 
anything  until  after  the  debenture  had  been  issued  and  de- 
livered to  them,  and  the  agreement  had  been  signed.  .  .  . 

What  appears  to  me,  looking  at  all  the  circumstances  dis- 
closed in  the  documentary  and  oral  testimony,  or  such  of  it 
as  can  be  relied  on,  to  have  been  likely  to  have  been  the  real 
arrangement  between  the  parties,  and  what  was,  in  my  opin- 
ion, the  arrangement  that  was  really  come  to,  is  this :  That> 
in  order  to  enable  the  Atlas  Loan  Co.  to  buy  the  shares,  the 
Elgin  Loan  Co.  should  lend  to  it  what  was  required  to  buy 
not  less  than  375  shares;  that  this  should  be  advanced  by 
the  Elgin  Co.  to  the  Atlas  Co.  on  the  latter's  debenture  for 
$55,000,  and  that  the  shares  when  purchased  should  be  held 
by  the  Elgin  Co.  as  collateral  security  for  the  loan  and  be 
repaid  out  of  the  proceeds  of  the  sale  of  them ;  that  the  Elgin 
Co.  might  call  in  the  loan  whenever  they  saw  fit  to  do  so,  and 
that,  as  the  consideration  for  making  the  loan,  the  Elgin  Co. 
were  to  be  paid  5  per  cent,  interest  on  the  money  advanced, 
or,  at  their  option,  might  take  the  dividends  on  the  shares 
in  lieu  of  interest,  and  were,  when  the  shares  were  sold,  to 
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receive,  if  there  was  a  gain  on  the  transaction,  one-half  the 
difference  between  the  purchase  price  and  the  selling  price. 

I  see  nothing  inconsistent  with  that  having  been  the  real 
nature  of  the  arrangement,  in  the  circumstance  of  the  tele- 
gram of  27th  May,  1902,  from  Rowley,  the  manager  of  the 
Elgin  Co.,  to  Wallace,  the  president  of  the  Atlas  Co.,  "you 
have  authority  to  use  your  own  discretion  in  purchasing,"  or 
in  the  bought  notes  being  made  out  by  Ames  &  Co.  (a  firm 
of  Toronto  stock  brokers,  in  which  Wallace  was  a  partner) 
in  the  name  of  the  Elgin  Co.,  or  in  the  fact  of  the  debenture 
being  issued  when,  as  it  is  said,  there  was  no  need  for  it, 
because  money  enough  to  buy  the  shares  was  lying  at  the 
credit  of  the  Elgin  Co.  in  the  hands  of  the  Atlas  Co.,  or  in 
the  cheque  which  was  issued  by  the  Elgin  Co.  being  for 
exactly  the  sum  for  which  the  shares  had  been  bought,  or  in 
the  fact  that  the  debenture  was  for  $66,000.  On  the  con- 
trary, every  one  of  these  circumstances  is,  in  my  opinion, 
quite  consistent  with  the  real  transaction  having  been  what, 
as  I  have  said,  I  think  it  was,  or,  if  apparently  not  so,  is 
as  readily  explained.     .     .    . 

It  may  well  be  that  the  reason  for  the  issue  of  the  de- 
benture was  in  some  sense  the  fact  that  the  Elgin  Co.  had 
not  the  power  to  buy  the  shares,  but  only,  I  think,  in  the 
sense  that,  because  that  was  impracticable,  it  was  found 
necessary  not  that  in  form  but  that  in  substance  the  trans- 
action should  be  a  purchase  by  the  Atlas  Co.  of  the  sliares 
on  their  own  account,  and  at  their  own  risk,  and  a  loan  to 
them  by  the  Elgin  Co.  of  the  amount  required  to  buy  the 
shares  on  the  security  and  the  terms  and  conditions  men- 
tioned in  the  agreement. 

I  would,  therefore,  reverse  the  decision  of  the  Master 
unless,  as  contended  by  the  liquidator  of  the  Atlas  Co.,  tlie 
Elgin  Co.  are  not  entitled  to  prove  by  reason  of  the  invalidity 
of  the  debenture  as  an  obligation  binding  on  the  Atlas  Co., 
.  .  .  the  ground  being  that  the  issue  of  the  debenture 
was  ultra  vires  the  Atlas  Co.  because  when  issued  their 
statutory  power  to  borrow  on  debentures  was  exhausted,  and 
because,  if  it  was  not  exhausted,  debentures  had  already  been 
issued  to  the  full  amount  authorized  by  the  only  by-law  for 
the  issue  of  debentures  which  had  been  passed  by  the  directors. 
... 

It  is  unnecessary,  I  think,  to  consider  these  objections, 
for,  assuming  them  ix)  be  well  taken  and  the  debenture  void, 
the  Elgin  Co.  would  nevertheless,  in  my  opinion,  be  entitled 
to  prove  for  the  amount  of  the  loan  and  the  interest  upon  it. 
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The  Elgin  Co.  had  at  the  credit  of  their  savings  hank 
account  when  the  cheque  of  11th  August,  1902,  was  drawn, 
$81,070.65,  and  that  was  reduced  by  debiting  them  in  the 
.  account  with  the  amount  of  the  cheque  to  $28,879.40. 

If  the  debenture  is  void,  it  is  surely  not  open  to  the  Atlas 
Loan  Co.,  while  repudiating  their  liability  upon  it,  to  claim 
credit  in  tiie  savings  bank  account  for  the  very  money  which 
fliey,  as  the  result  of  the  transaction,  merely  transferred  from 
one  pocket  to  the  other.  I  do  not  think  that  they  can  do  this, 
and  that  the  result  of  their  repudiation  of  liability  on  the 
debenture  is  to  render  it  impossible  for  them  to  charge  against 
their  indebtedness  on  the  savings  bank  account  the  cheque 
of  lltii  August,  1902.  It  is  not  as  if  the  money  was  bor- 
rowed to  be  used,  to  the  knowledge  of  the  lender,  in  making 
an  investment  which  was  ultra  vires  the  borrower.  The  in- 
vestment intended  to  be  made  and  which  was  made  was 
intra  vires  the  Atlas  Co. 

For  these  reasons,  the  finding  of  the  Master  should  be 
reversed,  and  there  should  be  a  reference  back,  with  direc- 
tions to  allow  the  claim  of  the  Elgin  Co.  to  the  extent  of  the 
amount  of  the  loan  and  interest  upon  it,  and  with  leave  to 
the  Elgin  Co.,  if  they  so  desire,  to  amend  the  proof  by  mak- 
ing an  alternative  claim  in  respect  of  the  moneys  on  deposit 
with  the  Atlas  Co.,  and  the  Elgin  Co.  must,  of  course, 
value  their  security  and  give  credit  accordingly. 

The  costs  of  the  contestation  and  of  the  appeal  must  be 
paid  by  the  liquidator  of  the  Atlas  Co. 


Meredith,  C.J.  January  7th,  1905. 

TRIAL. 

MERCHANTS  FIRE  INS.  CO.  v.  EQUITY  FIRE  INS. 

CO. 

Fire  Insurance  —  Specific  Goods  —  Siibsiituted  Goods  —  Con- 
struction of  Policy — Termination,  of  Insurance — Notice — 
Reinsurance — Breach  of  Warranty — lAmitation  of  Actions 
— Statutory  Condition — Unjust  and  UnreasonaiU  Varia- 
tion. 

Action  on  a  policy  of  insurance  issued  by  defendants, 
dated  1st  April,  1902,  reinsuring  plaintiffs  for  one  year,  on 
property  covered  by  plaintiffs*  policy  No.  2958  issued  at  their 
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Brantford  agency  in  favour  of  the  Snow  Drift  Co.  of  Brant- 
ford,  for  $2,000. 

R.  C.  Levesconte,  for  plaintiffs. 

B.  Morton  Jones,  for  defendants. 

Meredith,  C.J. — Policy  No.  2968  of  plaintiffs  bears  date 
24th  February,  1899,  and  was  for  a  term  of  one  year.  The 
property  insured  is  described  in  it  as  ^^120  sacks  of  green 
coffee  while  stored  in  the  3-storey  patent  roofed  building 
occupied  by  the  assured  situate  37  and  39  Dalhousie  street, 
Brantford,  Ontario.^'  The  policy  was,  in  pursuance  of  one 
of  its  terms,  renewed  in  each  of  the  years  1900,  1901,  and 
1902.  The  loss  was  made  payable  to  the  Bank  of  British 
North  America.  The  business  of  the  Snow  Drift  Co.  was 
that  of  dealers  in  coffees,  spices,  extracts,  and  other  articles. 
They  carried  insurance  on  their  general  stock  for  a  consider- 
able amount,  besides  the  policy  on  the  green  coffee. 

The  reason  for  effecting  the  insurance  of  24th  February, 
1899,  on  the  green  coffee,  was  that  the  Snow  Drift  Co.  had 
exceeded  their  line  of  credit  with  their  bankers,  the  Bank  of 
British  North  America,  who  required  security,  and  the  means 
adopted  to  give  the  security  was  the  effecting  of  this  insur- 
ance, and  providing  by  the  policy  that  the  loss  should  be 
payable  to  the  bank. 

A  fire  occurred  on  18th  September,  1902,  which  resulted 
in  the  total  destruction  of  the  whole  of  the  company^s  stock 
in  trade,  including  the  green  coffee.  .  .  .  The  loss  on 
it  was  $1,321  at  the  lowest;  ...  it  is  more  likely  that 
the  loss  exceeded  $2,000. 

There  is  no  doubt  that  none  of  the  green  coffee  which  was 
in  the  Snow  Drift  Co.^s  premises  when  the  insurance  with 
plaintiffs  was  effected,  was  there  when  the  fire  occurred.  It 
had  been  sold  in  the  course  of  the  business,  months  and  per- 
haps years  before,  and  one  of  the  questions  in  dispute  is  as 
to  the  proper  construction  of  the  policy — ^whether  it  is  a 
policy  on  a  specified  120  bags  or  on  any  120  bags  of  green 
coffee  which  might,  while  the  policy  was  current  and  at  the 
time  of  the  fire,  be  on  the  premises  mentioned  in  the  policy; 
and  I  am  of  opinion  that  it  is  the  latter. 

If  the  description  had  been  "  the  stock  of  green  coffee," 
it  is  quite  clear  that  the  policy  would  have  covered  the  stock 
on  hand  at  the  time  of  the  fire,  though  the  whole  of  tiie 
particular  coffee  of  which  the  stock  consisted  at  the  time  the 
insurance  was  effected  had  been  disposed  of.     Does,  then. 
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the  descriptioii  "120  bags  of  green  coffee^'  do  more  than 
confine  the  subject  of  insurance  to  green  coflfee  in  bags,  and 
Limit  the  right  to  recover  in  respect  of  such  a  stock  to  the 
value  of  120  bags,  however  large  the  stock  may  have  been? 
I  think  it  does  no  more  than  this.  .  .  .  The  nature  of 
the  business  which  the  Snow  Drift  Co.  was  carrying  on  .  .  . 
was  such  that  caused^  if  it  did  not  require,  the  stock  of  green 
coffee  to  be  turned  over  very  frequently.     .    .    . 

It  is  true  that  it  appears  that  120  bags  of  green  coffee 
were  at  one  time  separated  from  the  rest  of  the  stock  and 
placed  by  themselves  in  the  Snow  Drift  Co/s  premises,  but 
that  was  done  only  for  the  purpose  of  enabling  the  local 
manager  to  shew  to  the  inspector  of  the  bank  that  the  com- 
pany had  as  large  a  stock  of  green  coffee  in  bags  as  had  been 
insured  for  the  bank's  benefit. 

Altogether  different  considerations  are  applicable  to  .  .  . 
the  case  of  a  warehouse  receipt  .  .  .  Llado  v.  Morgan, 
23  a  p.  517. 

Contrary  to  what  I  should  have  expected,  I  have  not  been 
able  to  find  any  reported  case  in  which  the  precise  question 
that  has  arisen  in  this  case  has  been  decided,  unless  it  be 
British  America  Ins.  Co.  v.  Joseph,  9  Lower  Canada  B.  448. 
.    .     .     I  am  unable  to  distinguish  that  case  from  this.     .     . 

Grorman  v.  Hand  in  Hand  Ins.  Co.,  11  Ir.  E.  C.  L.  224,  is 
not,  I  think,  opposed  to  the  view  1  have  expressed.  .  .  . 
Palles,  C.B.,  recognizes  what  I  take  to  be  clearly  the  rule  for 
interpreting  insurance  contracts,  that,  even  though  prima 
facie  the  words  used  to  describe  the  property  insured  point 
to  a  8i)ecific  and  then  existing  thing,  the  circumstances  of 
the  case  may  be  such  as  to  lead  the  Court  which  is  called  on 
to  construe  the  contract  to  give  to  the  words  a  broader  and 
more  comprehensive  meaning.     .     .     . 

Assuming  that  the  description  in  plaintiffs^  policy  is 
prima  facie  a  specific  description,  the  circumstances  which 
I  have  already  detailed,  and  which  shew  conclusively,  I  think, 
that  the  contracting  parties  did  not  intend  to  enter  into  a 
contract  of  so  limited  a  character,  rebut  that  presumption, 
'and  require  me,  if  the  words  are  susceptible  of  such  a  mean- 
ing, as  I  think  they  are,  to  construe  the  contract  as  covering 
any  bags  of  green  coffee  to  the  number  of  120,  the  property 
of  the  insured,  which  might  be,  during  the  currency  of  the 
policy  and  at  the  time  of  a  loss  by  fire  happening,  in  the 
premises  described  in  the  policy. 
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It  was  further  argued  that  the  insurance  had  been  ter- 
minated by  the  assured,  by  written  notice  to  that  effect, 
before  the  fire  occurred. 

This  contention  was  based  upon  the  fact  that  the  assured 
had,  on  10th  September,  1902,  written  to  the  agents  at  Brant- 
ford  of  plaintiffs  in  the  following  terms:  ^^In  reference  to 
policy  2958,  in  amount  $2,000,  held  by  the  Bank  of  British 
North  America,  on  120  bags  of  coffee,  we  wish  to  cancel  this 
policy  and  have  you  give  us  a  new  one  for  $1,000,  as  there 
are  now  only  50  bags  of  coffee  in  stock/^ 

This  letter  was  not  communicated  by  the  Brantf ord  agents 
to  plaintiffs'  head  office  until  after  the  fire  occurred,  and  no 
action  was  taken  upon  it,  either  by  return  of  the  unearned 
premium  or  otherwise. 

It  was  argued  for  defendants  that  the  writing  of  this 

letter  operated  as  a  written  notice,  within  the  meaning  of 

condition  19a  of  the  statutory  conditions,  and  that  the  insur- 

.  ance  was  terminated  immediately  on  the  receipt  of  it  by  the 

Brantf  ord  agents;  but  I  am  not  of  that  opinion. 

The  letter  was  not,  I  think,  such  a  written  notice  as  the 
condition  relied  on  refers  to.  It  was,  I  think,  only  an  in- 
timation of  the  intention  of  the  assured  to  terminate  the 
insurance  if  and  when  there  was  substituted  for  it  a  new 
policy  for  $1,000 ;  to  that  plaintiffs  never  agreed,  and  it  was 
never  done.     .     .     . 

It  was  also  urged  as  an  answer  to  plaintiffs'  claim  that 
there  had  been  a  breach  of  the  warranty,  contained  in  the 
policy  sued  on,  that  plaintiffs  would  retain  an  amount  at 
risk  equal  to  iiiat  reinsured  under  that  policy. 

I  do  not  understand  the  force  of  this  objection.  The 
amount  reinsured  by  defendants'  policy  was  $1,000,  and,  as  I 
have  found,  plaintiffs  had  at  risk  up  to  the  time  of  the  fire 
not  only  a  sum  equal  to  that,  but  to  double  that  sum. 

It  was  contended  lastly  that,  as  the  action  was  not  begun 
until  more  than  6  months  after  the  loss  occurred,  it  was 
barred,  and  condition  22,  as  varied  by  the  indorsement  on 
defendants'  policy,  was  relied  on  in  support  of  that  contention. 

Statutory  condition  22  allows  a  year  after  the  loss  has  * 
occurred  in  which  to  bring  the  action,  and  I  am  not  only  unable 
to  hold  the  variation  which  defendants  have  attempted  to 
impose  upon  the  assured,  by  reducing  the  time  allowed  for 
bringing  an  action  to  6  months,  to  be  just  and  reasonable, 
but  I  am  clearly  of  opinion  that,  on  the  contrary,  it  is  both 
unjust  and  unreasonable. 
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The  result  is,  that  plaintiffs  should  have  judgment  against 
defendants  for  one-half  the  amount  paid  the  Snow  Drift  Co. 
in  settlement  of  the  loss  under  their  policy,  which  was  $1,000. 

Judgment  for  plaintiffs  for  $500  with  interest  and  costs. 


Meredith,  C.J.  January  7th,  1905. 

TRIAL. 

ATLAS  LOAN  CO.  v.  DAVIS. 

Promissory  Note — Purchase  Price  of  Shares — ^Misrepresenia- 
tions  as  to  Value — Confidential  Adviser — Agency  —  Evi- 
dence. 

Action  to  recover  the  amount  of  a  promissory  note  for 
$5,000  made  hy  defendant,  dated  17th  April,  1902,  and  pay- 
able, with  interest  at  6  per  cent,  per  annum,  12  months  after 
date,  to  A.  E.  Wallace  in  trust. 

The  defence  was,  that  the  note  was  given  in  pari;  payment 
of  the  price  of  100  shares  of  the  common  stock  of  W.  A. 
Bogers  Limited,  of  the  par  value  of  $100,  purchased  by  de- 
fendant from  plaintiffs  for  $7,000,  $2,000  of  which  was  paid 
in  cash;  that  plaintiffs,  through  WaJlaoe  (their  president), 
agreed  with  defendant  in  the  month  of  May  (sic),  1902,  that, 
as  soon  as  a  good  opportunity  should  arise,  the  company 
would  purchase  stock  in  some  good  company  on  behalf  of 
defendant,  and  would  give  him  the  full  benefit  of  the  purchase, 
and  transfer  the  stock  to  him  at  cost  price;  that  Wallace,  act- 
ing as  defendant's  confidential  adviser,  soon  afterwards  noti- 
fied defendant  that  he  could  obtain  stock  of  the  Bogers  Co. 
of  the  par  value  of  $10,000,  for  the  actual  price  of  $7,000, 
and  that  defendant  thereupon  agreed  to  purchase  the  stock, 
and  paid  $2,000  on  account,  and  gave  the  promissory  note 
sued  on  for  the  residue  of  the  price;  that  defendant  was  in- 
duced to  enter  into  the  transaction,  pay  the  $2,000,  and  give 
the  note,  by  the  false  and  fraudulent  representations  of  Wal- 
lace as  to  his  knowledge  and  mea^s  of  knowledge  of  the 
stock;  that  Wallace  falsely  represented  to  defendant  that  the 
stock  was  worth  par,  and  that  the  actual  price  paid  for  it  was 
$7,000,  and  that  plaintiffs  were  giving  defendant  the  full 
benefit  of  the  transaction  and  were  not  making  a  profit  there- 
on; that  these  representations  were  false  to  the  Imowledge  of 
plaintiffs,  because  they  had  in  fact  purchased  the  stock  at  35 
cents  in  the  dollar,  and  tiiat  plaintiffs,  instead  of  acting  in 
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the  interest  of  defendant  as  his  agents,  had  acted  for  their 
own  advantage,  and  were  themselves  the  vendors,  and  con- 
cealed that  fact  from  defendant. 

H.  L.  Drayton,  for  plaintiff. 

J.  A.  Eobinson,  St.  Thomas,  and  J.  M.  Ferguson,  for 
defendant. 

Meredith,  C.J. — The  defence  was  not,  in  my  opinion, 
proved.  According  to  the  testimony  of  A.  E.  Wallace  .  .  . 
his  company  (plaintiffs)  purchased  from  the  firm  of  A.  E. 
Ames  &  Co.,  of  which  he  was  a  member,  600  shares  of  the 
common  stock  of  the  Eogers  Co.  at  50  cents  in  the  dollar. 
He  thought  the  stock  at  that  price  a  great  bargain;  that  it 
wafi  worth  at  least  70  cents  in  the  dollar,  and  was  likely  in 
the  near  future  to  go  to  par;  that  he  himself  bought  from 
his  company  100  of  the  shares  at  70  cents  in  the  dollar;  that 
he  did  not  personally  make  the  sale  to  defendant,  or  a  sale 
which  was  made  to  Honsinger,  who  acted  for  defendant  in 
the  purchase  of  the  100  shares  bought  by  him,  of  another 
100  shares  at  the  same  price;  that  these  sales  were  made 
through  a  man  named  Smith,  who  was  sometimes  employed 
by  plaintiffs  in  such  transactions;  that  he  (Wallace)  made 
no  representations  of  any  kind  as  to  the  stock  either  to  Smith 
or  to  Honsinger.  He  further  testified  that  the  stock  was  a 
desirable  investment  at  70  cents  in  the  dollar;  that  it  had 
always  paid  a  dividend  of  4  per  cent,  per  annum,  and  earned 
enough  to  pay  a  much  larger  dividend. 

Smith    .    .    .    was  not  called. 

.  I  see  no  reason  for  disbelieving  the  testimony  of  Wal- 
lace, and  I  give  credit  to  it.  The  testimony  of  Honsinger, 
upon  which  alone  defaidant  rested  his  case,  fell  far  short, 
even  if  it  were  accepted  in  its  entirety,  of  proving  the  fraud 
set  up  or  any  fraud  in  the  transaction.  At  most  it  shewed 
that,  owing  to  the  nature  of  the  relations  between  him  and 
Wallace,  and  the  previous  transactions  which  they  had  had, 
he  believed  that  he  was  not  buying  from  Wallace  or  plaintiffs, 
but  that  Wallace  was  acting  as  his  friend  or  agent  in  procur- 
ing the  stock  for  him,  and  that  he  and  defendant  v^ere  getting 
what  they  bought  at  the  price  which  was  being  paid  for  it. 
His  testimony,  assuming  it  to  be  entirely  accurate,  shewed 
no  reasonable  ground  for  any  such  belief,  nor  is  there  any- 
thing in  it  inconsistent  with  what  Wallace  deposed  to,  un- 
less it  be  the  statement  that  he  had  had  a  conversation  with 
Wallace,  4  or  6  days  before  the  purchase  was  made,  when 
Wallace,  he  says,  told  him  that  he  (Wallace)  could  get  500 
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shares  of  the  stock;  that  it  was  ^^  a  snap;^^  that  he  was  taking 
100  shares,  and  named  others  who  were  to  take  some  also; 
and  that  the  price  was  70.  Wallace  did  not  recollect  any 
such  conversation;  but,  assimiing  it  to  have  taken  place,  it 
affords  no  support  for  the  allegations  of  fraud  upon  which 
defendant  relies. 

If  Wallace  did  say  that  the  price  of  the  stock  was  70  cents 
in  the  dollar  of  the  par  value,  what  was  meant  was,  I  think, 
plainly  that  that  was  the  price  which  the  purchasers,  including 
himself,  would  have  to  pay  for  it.  If  the  stock  had  been 
bought  by  plaintiffs  from  Ames  &  Co.,  as  I  have  found  it 
was,  and  plaintiffs  were  offering  it  for  sale  at  70  cents,  I 
know  of  no  duty  which  rested  upon  them  to  inform 
intending  buyers  of  the  price  at  which  the  stock  had 
been  bought  or  the  profit  it  was  making  in  the  transaction. 

In  my  opinion,  there  is  nothing  to  justify  a  finding  that 
either  plaintiffs  or  Wallace  acted  in  the  transaction  as  agent 
for  defendant,  or  that  they  or  either  of  them  led  him  or  his 
agent  Honsinger  to  believe  that  they  would  do  so. 

Defendant  having  failed  to  make  out  his  defence  of  fraud, 
it  is  unnecessary  to  consider  whether,  if  it  had  been  made  out, 
his  dealings  with  the  stock  after  the  discovery  of  the  fraud 
would  not  have  disentitled  him  to  the  relief  which  he  seeks, 
which  is  practically  rescission  of  the  contract  by  which  he 
acquired  the  stock,  or  to  deal  with  the  other  matters  urged 
by  plaintiffs*  counseL     .     .     . 

Judgment  for  plaintiffs  for  the  amount  of  the  note  with 
interest  and  costs. 


January  7th,  1905. 
divisional  court. 

EEX  V.  SPEGELMAN. 

Gaming — Municipal  By-law — *Uttra  Vires — Municipal  Act — 
Gambling  in  Private  House — Conviction  Quaslied. 

Motion  by  defendant  to  quash  his  conviction  by  the  police 
magistrate  for  the  city  of  Toronto  for  allowing  a  game  of 
chance  to  be  played  for  money  upon  his  premises,  contrary 
to  a  by-law  of  the  city. 

The  motion  was  heard  by  Boyd,  C,  Meredith,  J., 
Magee,  J. 

J.  M.  (Jodfrey,  for  defendant. 

J.  B.  Cartwright;  K.C.,  and  J.  S.  Fullerton,  K.C.,  for 
the  Crown. 

▼OL.  V.  O.W.R.   NO.   1 — 3 
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Boyd,  C. — The  information  is  for  that  Spegelman  did 
*^  permit  or  allow  a  game  of  chance  or  hazard  with  dice,  cards, 
or  other  device,  to  be  played  for  money,  liquor,  or  other 
thing,  within  139  Adelaide  street  west,  in  the  city  of  To- 
ronto/^ contrary  to  the  by-law  in  that  behalf. 

Tlie  evidence  shews  that  the  place  in  question  is  the  pri- 
vate house  of  defendant;  that  his  friends  come  to  visit  him  on 
Sundays,  and  sometimes  play  poker  for  money,  and  the  occa- 
sion under  investigation  was  one  of  these  Sundays,  when 
this  game  of  chance  was  played  for  money. 

The  by-law  relied  on  provides  that  no  person  shall  keep 
or  permit  to  be  used  in  any  house,  room,  or  other  place,  for 
the  purpose  of  gambling,  any  faro  bank,  rouge  et  noir,  rou- 
lette table,  or  other  device  for  gambling,  or  permit  or  allow 
any  game  of  chance  or  hazard  with  dice,  cards,  or  other 
device,  to  be  played  for  money,  liquor,  or  other  thing,  within 
such  house,  room,  or  place. 

The  conviction  literally  follows  this  language,  with  all  its 
alternatives  changed  as  to  conjunctives,  and  if  the  by-law  is 
valid,  the  conviction  would  be  deemed  suflBcient. 

The  by-law  purports  to  be  founded  on  a  clause  in  the 
Municipal  Act  empowering  the  mimicipality  to  pass  by-laws 
"  for  suppressing  gambling  houses  and  for  seizing  and  de- 
stroying faro  banks,  rouge  et  noir,  roulette  tables,  and  other 
devices  for  gambling  found  therein :''  E.  S.  0.  1897  ch.  223, 
sec.  549  (4.) 

The  legislation  is  pointed  at  houses  where  gaming  or 
gambling  is  practised,  and  the  house  is  kept  for  such  pur- 
pose. The  inquiry  in  this  case  was  not  as  to  whether  the 
place  in  question  was  a  "  gambling  house,'*  and  there  was  no 
evidence  to  induce  that  conclusion.  One  instance  is  proved, 
or  perhaps  two,  in  which  cards  for  gain  had  been  played  at 
the  house,  but  that  falls  far  short  of  what  would  be  required 
to  attach  to  it  the  character  of  a  "  gambling  house." 

It  is  grouped  in  the  Municipal  Act  with  "disorderly 
houses,*'  under  the  general  heading  of  "  Public  Morals,"  and 
contemplates  places  which  are  to  be  regarded  as  nuisances  to 
the  community.  For  it  is  old  law  that  all  common  gaming 
houses  are  nuisances  in  the  eye  of  the  law,  not  only  because 
they  are  great  temptations  to  idleness,  but  also  because  they 
are  apt  to  draw  together  great  numbers  of  disorderly  per- 
sons, which  cannot  but  be  inconvenient  to  the  neighbour- 
hood: Hawkins's  P.O.,  book  1,  ch.  75,  sec.  6. 

The  element  of  frequency  at  least  is  essential  to  make 
out  that  any  place  is  a  gambling  house,  and  isolated  instances 
on  Sundays,  when  Jews  or  others  come  together  in  private 
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houses  to  pJay  cardfi^  are  not  within  the  scope  of  this  statute. 
It  is  not  needful  to  consider  whether  it  is  in  conflict  with  the 
criminal  law  of  Canada — although  the  ultra  vires  question 
was  broached  on  the  argument — and  thereupon  to  consider 
whether  there  is  a  distinction  between  the  gambling  house  of 
&e  Provincial  law  and  the  common  gaming  house  of  Dominion 
Code^  so  that  both  may  stand  together  .because  referring  to 
different  infractions  of  the  law  in  its  police  and  its  criminal 
aspects. 

For  present  purposes,  it  is  enough  to  say  that  the  by-law 
far  transcends  the  terms  of  the  enabling  statute,  and  assumes 
to  make  iUegal  that  which  was  not  in  contemplation  of  the 
Legislature  as  expressed  in  the  statute. 

Much  that  Mr.  Justice  Kennedy  says  in  Scott  v.  Philli- 
mer,  [1904]  2  K.  B.  895,  may  be  applicable  to  the  moral 
aspect  of  tbis  case,  but  that  should  not  lead  us  to  penalize  a 
man  who  has  not  violated  public  morals,  in  the  use  of  his 
house,  according  to  the  charge  made  or  the  evidence  adduced 
in  support  of  it. 

The  conviction  should  be  quashed  because  resting  on  an 

invalid  by-law. 

• 

Meredith,  J.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Magee,  J.,  concurred. 


January  7th,  1905. 
divisional  court. 

CAMERON  V.  DOUGLASS. 

Master  and  Servant — Injury  to  Servant — Death — Negligence 
— ^'ConirHutory  Negligence — Proximate  Cause — Voluntary 
Incurring  of  Risk — Workmen^s  Compensation  Act — New 
Trial — Questions  for  Jury. 

Appeal  by  plaintiff  from  judgment  of  Britton,  J.,  3 
0.  W.  B.  817,  dismissing  the  action,  which  was  brought  to 
recover  damages  for  the  death  of  a  man  in  the  employment 
of  defendant,  owing  to  defendant's  negligence  as  alleged. 

The  action  was  tried  with  a  jury,  who  answered  questions 
in  favour  of  plaintiff.  On  motion  for  judgment,  Britton, 
J.,  decided  that,  upon  the  undisputed  evidence,  assuming 
that  defendant  had  been  guilty  of  negligence  in  not  having 
cased  the  shaft  in  which  the  deceased  was  when  he  received 
the  injuries  which  caused  his  death,  it  was  shewn  that  the 


36  THJ-J   OXTARIO    WJ-JIJKLY   REPORTER. 

injuries  were  not  due  to  that  negligence,  but  to  the  neglect 
of  the  deceased  himself  to  obey  the  directions  of  defendant 
to  trim  the  shaft,  and  that  deceased  voluntarily  took  the  risk 
which  he  incurred  in  going  down  the  shaft. 

G.  Lynch-Staunton,  K.C.,  for  plaintiff. 
H.  Carscallen,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Idington,  J.),  was  delivered  by 

Meredith,  C.J. — .  .  .  We  think  that  there  was  evi- 
dence for  the  jury  to  support  the  contention  of  plaintiff  that 
defendant  was  guilty  of  negligence  in  not  casing  the  shaft, 
but  that  it  was  not  made  clear  to  the  jury  that  an  affirmative 
answer  to  the  first  question  involved  two  propositions,  one 
that  there  was  negligence,  and  the  other  that  that  negligence 
was  the  cause  of  the  accident. 

We  think  also  that  the  jury  should  have  been  asked  to 
find  whether,  had  the  deceased  obeyed  the  direction  given 
him  to  trim  the  shaft,  the  accident  would  have  been  avoided. 
Although  there  was  much  to  lead  to  the  conclusion  that,  had 
that  been  done,  the  accident  would  not  have  happened,  we 
are  unable  to  say  that  the  jury  might  not  have  reached 
a  different  conclusion.     ... 

That  the  deceased  continued  in  the  employment  of  de- 
fendant with  knowledge  of  the  omission  to  case  the  shaft, 
would  not,  according  to  the  express  provisions  of  the  Work- 
men's Compensation  Act,  of  itself  justify  a  finding  that 
deceased  had  voluntarily  incurred  the  risk  of  the  injury 
which  happened  to  him,  and  that  should,  we  think,  be  pointer! 
out  to  the  jury. 

New  trial.  Costs  of  last  trial  and  of  appeal  to  be  costs 
in  the  cause,  unless  the  Judge  before  whom  the  action  is 
ultimately  tried  otherwise  directs. 


January  7th,  1905. 

DIVISIONAL  court. 

LEMON  V.  LEMON. 

Mortgage — Payment  —  Evidence  —  Admissibility  —  Contract 
— Specific  Performance — Credit  for  Sum  Paid — Burden 
of  Proof — Scope  of  Reference. 

Appeal  by  defendant  from  order  of  Anglin,  J.,  3  0.  W. 
E.  734.  setting  aside  report  of  Master  in  Ordinary  finding 
that  there  was  nothing  due  upon  the  mortgage  in  question. 
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"the  appeal  was  heard  by  Meredith,  C.J-,  MacMahon, 
J.,  Idington,  J. 

E.  C.  Clute,  K.C.,  and  A.  R.  Clute,  for  defendant. 

6.  F.  Shepley,  K.C.,  and  W.  E-  Middleton,  for  plaintiff. 

Meredith,  C.J. — This  action  was  begun  on  17th  April, 
1903,  to  enforce  the  payment  of  a  mortgage  made  by  plaintiff 
and  Joel  Lemon  to  Joseph  Bennett,  dated  1st  December, 
1886,  which  by  various  assignments  had  become  vested  in 
plaintiff,  the  assignment  to  him  having  been  made  by  Hart- 
man  Jones,  who  was  then  the  assignee  of  the  mortgage,  on 
11th  December,  1901. 

The  on^y  defence  set  up  by  the  appellant  was  that  the 
mortgage  had  been  paid  off  by  Jonathan  Lemon,  who  was  the 
father  of  both  plaintiff  and  defendant,  with  tlie  father's  own 
money,  and  that  plaintiff,  who  had  been  intrusted  with  the 
money  for  the  purpose  of  paying  off  the  inortgage,  procuring 
a  discharge  of  it,  and  handing  the  mortgage  and  discharge 
to  defendant,  had,  in  fraud  of  defendant  and  in  breach  of  his 
trust,  procured  the  assignment  under  which  he  claims,  to  be 
made  to  himself.     ... 

According  to  the  testimony  on  the  part  of  plaintiff,  his 
case  was  that  he  had  with  his  own  money  purchased  the  mort- 
gage from  Hartman  Jones,  and  that  he  was  the  beneficial 
owner  of  it  and  entitled  to  enforce  it  against  defendant.  .  .  . 

On  11th  December,  1901,  when  the  money  to  which  Hart- 
man  Jones  was  entitled  was  paid  to  him,  plaintiff  had  at  his 
credit  in  the  Standard  Bank  at  Stouffville  exactly  $1,500, 
which  he  drew  from  the  bank  on  that  day  and  paid  to  Jones. 
The  $1,500  at  his  credit  was  made  up  by  addinc:  to  $fi55 
then  at  his  credit  two  sums  of  $825.32  and  $19.68  respec- 
tively, which  were  on  the  same  11th  December  deposited  to 
plaintiff's  credit.  The  $825.32  was  made  up  of  $225  which 
was  borrowed  by  plaintiff  on  his  own  promissory  note  from 
one  TJnderhill,  and  $600.32,  the  amount  of  a  cheque  drawn 
by  the  father  on  .the  Standard  Bank,  and  which  represented 
the  balance  at  his  credit  there  on  11th  December,  1901. 

It  was  proved  and  not  disputed  by  plaintiff  that  the  sums 
deposited  to  the  credit  of  the  father's  account  formed  part  of 
the  proceeds  of  the  crop  grown  on  the  father's  farm  in  1900, 
which  the  father  intended  to  apply  for  the  benefit  of  defend- 
ant, and,  though  that  is  not  in  terms  admitted  by  plaintifT, 
there  is  no  doubt.  T  think,  that  the  purpose  to  which  it  was 
intended  to  be  devoted  was  the  paying  off,  as  far  as  it  would 
go,  of  the  mortgage  in  question.     .     .     . 
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Save  as  to  the  $600.32,  it  is  impossible,  I  think,  oh  the 
evidence,  to  find  that  the  money  paid  to  Hartman  Jones  was 
the  money  of  the  father.     .     .     . 

Leaving  out  the  evidence  of  statements  made  by  the 
father — and  these  were  inadmissible  on  the  issue  as  to  the 
ownership  of  the  money  which  was  paid  to  Hartman  Jones — 
it  is  impossible,  I  think,  except  as  to  the  $600.32,  to  find  that 
defendant  has  satisfied  the  onus  which  rested  upon  him  of 
shewing  that  the  money  paid  to  Jones  was  the  money  of  the 
father. 

The  $600.32  was  undoubtedly  on  11th  December,  1901, 
the  money  of  the  father,  and  the  onus  was  on  plaintiff  to 
shew  that  it  had  become  his;  that  he,  in  my  opinion,  failed 
to  do. 

I  entirely  agree  with  the  view  of  my  brother  Anglin  that 
it  was  not  competent  for  the  Master,  upon  such  a  reference 
as  was  made  to  him,  to  enter  into  any  inquiry  as  to,  and  still 
less  to  adjudge,  the  specific  performance  of  a  contract  by 
the  father  with  defendant  to  pay  off  the  mortgage.  No  tiuch 
case  was,  moreover,  made  upon  the  pleadings  .  .  .  and, 
if  it  had  been,  it  should  have  been  dealt  with  at  the  trial  or 
referred  to  the  Master  for  trial,  and  neither  was  done,  and, 
in  my  opinion,  had  the  inquiry  been  open,  the  evidence  fell 
far  short  of  proving  a  contract  by  the  father  to  pay  off  the 
mortgage  for  the  benefit  of  defendant — ^at  most  all  that  was 
shewn  was  an  expression  of  intention,  which  the  father  was 
at  liberty  to  change,  if  he  were  so  minded.     .     .     . 

I  am  of  opinion  that  it  has  not  been  shewn  that  the  mort- 
gage was  paid  off,  but  that  defendant  is  entitled  to  credit 
upon  the  mortgage  for  $600.32  'as  paid  on  account  of  princi- 
pal on  11th  December,  1901,  and  that  tho  order  of  my  brother 
Anglin  should  be  varied  by  substituting  for  the  declaration 
made  by  it  a  declaration  that  defendant  is  liable  for  $889.68 
for  principal  money  remaining  due  on  11th  December,  1901, 
with  interest  from  Ist  December,  1902,  at  5  per  cent,  per 
annum,  and  by  substituting  for  the  provision  as  to  costs  an 
order  that  there  be  no  costs  to  either  party  of  the  former 
reference  or  of  the  appeal  to  my  brother  Anglin  or  of  this 
appeal. 

MacMahon,  J.,  gave  reasons  in  writing  for  tlie  same 
conclusion. 

Idington,  J.,  dissented,  giving  reasons  in  writing  for 
supporting  the  finding  of  the  Master  that  the  mortgage  was 
paid  with  the  father^s  money. 
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BOYS'  HOME  V.  LEWIS. 

UPFNER  V.  LEWIS. 

Judgmeni  —  Construction  —  Order  to  Refund  Money  Re- 
tained by  Executors — Residuary  Legatees— Joint  or  Several 
Liability — Interest. 

Appeal  by  clefendant  Lewis  from  order  of  Anglin,  J., 
4  0.  W.  E.  243,  on  appeal  from  a  supplemental  report  of  the 
local  Master  at  Hamilton,  affirming  the  report  in  so  far  as  it 
dealt  with  the  liability  of  appellant  and  his  co-defendant 
Morgan,  which  was  found  by  the  Master  to  be  a  joint  and 
several  liability.  The  history  of  the  two  cases  appears  in  the 
various  reported  decisions :  4  0.  E.  18 ;  27  A.  R.  242 ;  5  0. 
L.  R.  684;  3  0.  W.  R.  625,  779. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon, 
J.,  Idington,  J. 

W.  E.  Middleton  and  A.  M.  Lewis,  Hamilton,  for  appel- 
lant. 

D'Arcy  Tate,  Hamilton,  for  plaintiffs  and  defendants 
the  Elighs. 

Meredith,  C.J. — The  appellant  and  Morgan  were  execu- 
tors of  the  will  of  Daniel  Evans,  deceased,  and  were  entitled 
under  the  will  to  one  undivided  one-fifth  of  his  residuary 
estate.    •     .    . 

The  question  which  the  appellant  presents  for  decision 
is,  whether  he  and  his  co-executor  Morgan  are  jointly  and 
severally  liable  to  pay  the  sum  by  which  $5,510.67  -exceeded 
their  proper  share  of  the  residue,  and  the  interest  upon  it,  or 
each  of  them  is  liable  to  pay  one-half  only  of  that  sum  and 
interest.    .     .     . 

By  the  judgment  of  the  Court  of  Appeal  .  .  .  the 
executors,  as  well  as  the  Boys^  Home,  were  treated  and  dealt 
with  as  legatees  who  had  received  out  of  the  estate,  in  satis- 
faction of  their  respective  shares  of  the  residue,  more  than  they 
were  entitled  to,  and  who  were  liable  to  refund  the  excess. 
.  .  .  The  declaration  and  adjudication  is,  not  that  de- 
fendants John  Levns  and  Robert  R.  Morgan  are  liable  to  pay, 
but  that  they  are  liable  to  "make  good  and  repay ^^ — thus 
putting  the  declaration  of  liability  on  the  footing  that  the 
money  to  which  it  relates  was  no  longer  in  the  hands  of  the 
appellant  and  Morgan  in  their  capacity  of  executors,  but  that 
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it  had  been  "  retained  ^'  by  them  as  residuary  legatees.  .  .  . 
The  purpose  of  the  Court  of  Appeal,  as  I  understand  it,  was 
to  require  the  beneficiaries  who  had  been  overpaid  to  restore 
to  the  estate  for  the  benefit  of  the  petitioners  (the  UflEners) 
and  Maria  Evans,  if  she  should  be  found  to  be  entitled,  what 
they  had  received  in  excess  of  the  sum  which  they  would  have 
received  had  the  division  of  the  residue  been  made  into  the 
proper  number  of  shares.     .     .     . 

Upon  the  whole,  I  am  of  opinion  that  the  Master  was 
wrong  in  holding,  as  he  appears  to  have  done,  that  the  appel- 
lant and  Morgan  were  jointly  and  severally  liable  to  make 
good  and  repay  the  excess  which  they  were  declared  to  be 
liable  to  make  good,  and  the  interest  upon  it,  and  that  he 
ought  to  have  found  that  each  was  liable  for  what  he  had 
received  for  himself  of  what  was  treated  as  the  share  of  the 
residue  belonging  to  the  executors,  in  excess  of  what  he  was 
actually  entitled  to,  and  the  interest  upon  what  he  had  so 
received,  and  to  have  taken  the  accounts  upon  that  footing. 

•         •         • 

I  would,  therefore,  allow  the  appeal  and  vary  the  report 
in  accordance  with  the  opinion  I  have  expressed,  and  would 
give  no  costs  of  this  appeal  or  of  the  appeal  to  my  brother 
Anglin  to  either  party. 

MacMahon,  J. — I  agree  in  this. 

Idington,  J.,  also  concurred,  giving  reasons  in  writing. 


January  7th,  1905. 

divisional  court. 

DOYLE  FISH  CO.  OF  TORONTO  v.  LONDON  COLD 
*  STORAGE  AND  WAREHOUSING  CO. 

Wareh(msemen — Cold  Storage  of  Fish — LicSnlity  for  Spoiling — 
Duty  of  Warehousemen  —  Condition  of  Fish  —  Examina- 
tion— Negligence. 

Appeal  by  defendants  from  judgment  of  Britton,  J.,  in 
favour  of  plaintiffs  in  action  to  recover  damages  for  the  loss 
of  193  boxes  of  smelts  which  were  delivered  by  plaintiffs  to 
defendants  to  be  kept  in  cold  storage,  and  which,  as  plain- 
tiffs alleged,  were  spoiled  owing  to  the  negligence  of  defend- 
ants ;  and  dismissing  defendants'  counterclaim  for  the  storage 
charges  on  the  fish. 

The  main  contest  on  the  facts  at  the  trial  was  as  to  (1) 
whether  the  fish  were  in  good  order  and  condition  when  they 


DOYLE  FISH   CO,  v.  LONDON  COLD   STORAGE  CO,     41 

were  received  by  defendants^  and  (2)  whether  the  tempera- 
ture at  which  defendants^  warehouse  was  kept  while  the  fish 
were  in  cold  gtorage  there  had  caused  or  would  account  for 
the  fish,  if  they  were  in  good  order  and  condition  when  re- 
ceired,  having  become  spoiled. 

Brixton,  J.,  found  in  favour  of  plaintiffs  on  the  first 
question,  but  made  no  finding  as  to  the  second. 

C.  J.  Holman,  K.C.,  for  defendants. 

6.  Grant,  for  plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. — My  learned  brother  in  finding  for 
plaintiffs  appears  to  have  been  influenced  by  the  fact,  as  he 
found  it  to  be,  that  defendants,  in  breach  of  what  he  held  to 
be  their  duty,  had  neglected,  as  he  expressed  it,  to  look  after 
the  fish  while  in  the  warehouse,  and  to  examine  them,  to 
some  extent  at  all  events,  to  see  whether  they  were  keeping 
or  not,  and,  if  they  were  not  keeping,  to  do  what  was  neces- 
sary to  make  them  "  safe.*^ 

The  attempt  to  shew  that  the  fish  were  spoiled  owing  to 
the  temperature  at  which  the  rooms  in  which  they  were 
stored  were  kept  or  to  the  fluctuations  of  temperature  which 
had  taken  place,  in  my  opinion,  entirely  failed.     .     .     . 

Defendants  were  bound  to  take  reasonable  care  of  the  fish 
while  they  remained  in  the  warehouse,  and,  in  determining 
whether  that  care  was  taken,  regard  must,  of  course,  be  had 
to  the  object  with  which  the  fish  were  delivered  to  defend- 
ants, which  was  that  they  should  not  be  allowed  to  thaw 
out,  but  be  kept  in  a  frozen  condition. 

I  will  assume  in  favour  of  plaintiffs  that  if  it  was  proved 
that  fish  placed  in  a  cold  storage  warehouse  and  remaining 
there  for  the  period  during  which  the  fish  in  question  re- 
mained in  defendants^  warehouse,  if  they  were  in  good  con- 
dition when  placed  in  the  warehouse,  would  ordinarily  be 
found  at  the  end  of  that  period  to  be  in  the  like  good  con- 
dition, the  onus  resting  upon  defendants,  if  it  was  also  estab- 
lished that  the  fish  were  when  delivered  to  them  in  good 
condition,  to  shew  that  their  condition  on  12th  August  wa.s 
not  due  to  any  want  of  care  on  their  part. 

Was  any  such  case  made  out  by  plaintiffs?  I  think  not. 
•    •     . 

It  is,  I  think,  impossible  to'  come  to  the  conclusion  that 
it  was  proved  that  the  fish,  when  they  reached  defendants' 
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warehoufie^  were  in  good  order  and  condition,  in  the  sense  in 
which  that  expression  must  be  understood,  having  regard  to 
the  purpose  for  which  they  were  intrusted  to  defendants, 
that  ia  to  say,  in  such  order  and  condition  tha£,  had  they  been 
properly  cared  for  by  defendants,  they  would  have  kept  sound 
and  fit  for  consumption,  at  all  events  for  some  time  beyond 
12th  August.  In  addition  to  the  inconclusiveness,  as  I  view 
it,  of  the  evidence  adduced  by  plaintiffs  to  establish  this, 
there  was  against  that  evidence  the  failure  of  plaintiffs  to 
make  out  the  only  specific  act  of  negligence  charged,  and  the 
evidence  on  the  part  of  defendants  and  of  their  manager 
called  by  plaintiffs  .  .  .  which  tended  to  shew,  if  it  did 
not  establish,  that  due  care  had  been  used  by  defendants, 
and  therefore  to  shew  that  the  fish  could  not  have  been  in 
good  order  and  condition  when  received,  which  might  well, 
I  think,  have  been  the  case,  even  though  the  usual  objective 
symptoms  of  it  were  not  apparent  to  the  eye. 

Having  regard  to  what  was  conceded  on  all  hands,  I  am 
unable  to  see  how  defendants  can  be  made  liable  because  of 
their  omission  to  examine  the  fish  to  see  how  they  were 
keeping.  For  an  examination  of  the  fish  and  the  discovery 
that  they  were  not  keeping  would  have  been  of  n^  service  to 
plaintiffs,  because,  ex  concessis,  having  commenced  to  spoil 
nothing  could  be  done  to  save  them.     .     .     . 

Appeal  allowed  with  costs,  action  dismissed  with  costs, 
and  judgment  for  defendants  on  their  counterclaim  with 
costs. 


January  7th,  1906. 
divisional  court. 

MOTT  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — -Injury  to  Person  Crossing  Tracks — Workman  in 
Orain  Elevator — Tracks  in  Elevator — Shunting  Engine — 
Negligence — Warning — Findings  of  Jury — New  Trial. 

Appeal  by  defendants  from  judgment  of  Magee,  J.,  upon 
the  findings  of  a  jury,  in  favour  of  plaintiff  for  $1,200  dam- 
ages, and  motion  by  dofendants,  in  the  alternative,  upon 
affidavits,  for  a  new  trial. 

Action  brought  under  R.  S.  0.  1897  ch.  166,  by  widow 
of  Charles  Mott,  to  recover  damages  for  his  death,  which,  as 
she  alleged,  was  caused  by  the  negligence  of  defendants.  The 
action  was  brought  for  the  benefit  of  the  widow  herself  and 
four  named  children  of  deceased. 

Deceased  died  on  22nd  October,  1903,  as  the  result  of  an 
injury  which  he  received  two  days  earlier.  He  was  employed 
by  the  Midland  Elevator  Co.  at  their  elevator  in  Midland, 
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and  his  duty  was  to  assist  in  loading  cars  belonging  to  de- 
fendants with  grain  when  they  were  brought  to  the  elevator 
to  be  laden. 

Two  tracks  of  defendants^  spoken  of  as  the  east  and  west 
tracks^  were  used  for  the  purpose  of  bringing  the  ears  to  the 
elevator  to  be  loaded  and  taking  them  away  after  that  had 
been  done.  The  tracks  passed  through  the  elevator,  that  is 
to  say,  there  was  an  open  space  for  them  between  the  ea^t 
and  west  parts  of  it,  and  the  elevator  was  built  over  this 
space^  which  was  high  enough  to  permit  of  a  car  with  a  man 
standing  upon  it  passing  through.  The  cars  were  loaded  by 
means  of  spouts,  two  on  each  side  of  the  open  space,  distant 
22  fee  t  apart,  and  the  cars  on  the  tracks  were  loaded  from 
bins  by  means  of  these  spouts,  and  when  the  grain  in  the 
bins  became  so  low  that  the  spouts  could  not  be  used,  the 
remnant  of  the  grain  remaining  in  the  bins  was  removed  by 
shovelling.  The  cars  on  the  east  track  were  loaded  from  bins 
on  the  west  side  of  »the  elevator,  and  those  on  the  west  track 
from  bins  on  the  east  side.  The  cars  were  brought  from 
the  south  and  left  on  the  tracks  by  the  employ-ees  of  defend- 
ant;; who  had  charge  of  the  shunting  operations ;  they  were  left 
in  such  a  position  that  they  might  be  brought  in  turn  by  the 
elevator  company's  employees  opposite  to  the  spouts  by  means 
of  which  they  were  to  be  filled;  they  were  moved  into  the 
desired  position  by  what  was  called  a  car-puller,  which  was 
in  charge  of  and  operated  by  an  employee  of  the  elevator 
company,  and  after  they  were  loaded  were  taken  south  by 
the  shunting  engine  with  its  tender  attached.  After  the  cars 
were  brought  to  the  elevator  the  engine  with  its  tender  was 
detached  and  returned  to  defendants^  yard,  some  distance 
south  of  the  elevator,  the  grade  from  the  south  to  the  ele- 
vator being  down.  A  line  of  posts  placed  at  short  intervals 
from  one  another  ran  through  the  open  space  parallel  with 
the  tracks  and  about  midway  between  them;  these  po?ts  stood 
vertically  and  were  about  12  inches  square,  and  were  put 
there  apparently  to  carry  the  weight  of  the  building  above 
the  tracks.  The  distance  between  this  line  of  posts  and  the 
near  rail  of  each  track  was  3  feet  8  inches,  and  the  space 
between  the  side  of  a  car  standing  on  the  track  and  the  line 
of  post  nearest  to  it  was  nearly  two  feet,  and  the  length  of  a 
car  was  35  feet.  A  highway  called  Bridge  street  was  crossed 
by  defendants'  siding  on  which  the  shunting  was  done,  about 
400  feet  south  of  the  elevator. 

On  the  day  of  the  accident  a  train  of  19  cars  had  been 
brought  to  the  elevator  to  be  loaded ;  10  of  them  were  placed 
on  the  east  track  and  the  remainder  on  the  west  track,  and 
the  engine  which  had  brought  them  had  gone  back  to  the 
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yard.  Of  the  cars  on  the  east  track  9  were  then  loaded,  but 
the  train  had  been  drawn  by  the  car-puller  too  far  to  permit 
of  the  10th  car,  which  was  the  most  southerly  one,  being 
loaded ;  the  power  of  the  car-puller  was  not  sufficient,  owing, 
it  was  said,  to  the  grade,  to  pull  the  whole  train  back  so  as 
to  have  the  10th  car  in  position;  in  order  to  put  it  in  posi- 
tion it  was  uncoupled  from  the  rest  and  pulled  about  3  or  4 
feet,  and  that  space  was  left  between  it  and  the  rest  of  the 
train.  Owing  to  the  necessity  arising  for  the  elevator  men 
to  shovel  what  was  left  in  one  of  the  bins,  the  deceased  was 
directed  to  go  from  the  west  track,  where  at  this  time  the 
other  part  of  the  train  was  being  loaded,  to  the  bins  on  the 
east  side  to  assist  in  the  work  of  shovelling;  in  order  to  get 
thcTo  it  was  necessary  for  him  to  cross  both  tracks;  he  had 
crossed  the  west  track,  and  was  proceeding  through  the  space 
which  had  been  left  between  the  9th  and  10th  cars,  and,  as 
he  was  passing  through,  the  IQth  car  was  pushed  against 
the  9th  by  the  engine,  which  with  its  tender  had  been  backed 
up  to  take  away  the  loaded  cars,  with  the  result  that  he  was 
caught  between  the  draw-heads  of  the  two  cars  and  fatally 
injured. 

The  negligence  charged  was:  (1)  omission  to  ring  the 
engine  bell  or  sound  the  whistle  or  give  any  other  warning 
that  the  engine  was  rotuminsr  to  take  away  the  loaded  cars  5 
(2)  failure  to  bring  the  engine,  after  it  had  come  near  to 
the  train  of  cars  and  before  attempting  to  couple  them  to- 
gether, to  a  standstill,  and  to  ascertain  before  making  that 
attempt  whether  the  train  was  in  a  condition  to  be  pulled 
out  with  safety;  (3)  that  the  engine-driver  was  not  in  charge 
of  the  engine,  but  had  allowed  the  conductor  to  act  for  him, 
and  that  the  brakesmen,  who  usually  gave  signals  to  the 
engine-driver,  were  not  in  their  usual  position. 

W.  R.  Riddell,  K.C.,  for  defendants. 
W.  H.  Blake,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith.  C.J.  (after  stating  the  facts  as  above) : — If, 
upon  a  charge  eliminating  and  withdrawing  from  the  jury 
all  the  matters  complained  of,  upon  which  there  was,  as  I 
think,  no  evidence  for  the  jury,  a  general  verdict  had  been 
found  for  plaintiff,  T  should  not  have  felt  disposed  to  inter- 
fere with  the  finding. 

There  was.  T  think,  evidence  for  the  jury  that  the  em- 
ployees of  dofendanis  in  charge  of  the  shunting  operations 
were  guilty  of  negligence  in  backing  the  engine  and  tender 
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up  to  the  southerly  car  without  taking  care  to  see  that  in 
doing  so  they  were  not  endangering  the  safety  of  those  who 
were  employed  about  the  elevator  in  loading  the  cars  and 
without  any  warning  or  other  indication  of  their  approach. 

The  case  is  not,  I  think,  like  that  of  a  person  crossing 
the  line  of  a  railway  upon  which  trains  might  be  expected  at 
any  time  to  pass.  The  siding  upon  which  in  this  case  the 
cars  were  standing  was,  as  I  understand,  used  only  in  con- 
nection with  the  business  of  the  elevator,  and  when  it  was 
necessary  to  take  cars  there  to  be  loaded,  or  to  take  them  away 
after  they  had  been  loaded,  there  was  evidence  from  which 
the  jury  might  have  been  led  to  the  conclusion  that  those  in 
charge  of  the  shunting  operations  knew  that  it  was,  if  not 
probable,  at  least  possible,  that  some  of  the  cars  which  they 
intended  to  take  away  were  not  coupled,  and  that  there  would 
probably  be  a  space  between  them,  through  which  those 
working  abont  the  elevator,  or  some  of  them,  might  be  pass- 
ing in  going,  in  discharge  of  their  duties,  from  one  side  of 
the  opening  to  the  other.     .     .     . 

There  was  also  evidence  to  go  to  the  jury  that  defendants 
themselves  recognized  the  necessity  of  employing  means  to 
prevent  injury  from  happening  to  those  working  about  the 
cars,  as  indicated  by  the  ringing  of  the  bell  as  the  engine 
approached  the  cars  as  a  warning  that  it  was  coming;  by 
the  bringing  the  engine  to  a  stop  a  short  distance  from  the 
cars  before  backing  it  up  to  the  train  and  making  the 
coupling,  and  also  possibly  by  having  brakesmen  to  see  that 
the  coupling  was  properly  effected  and  to  signal  to  the  engine- 
driver  as  to  how  and  when  he  should  back  up  and  when  he 
should  go  ahead  with  the  train  when  it  was  made  up  ready 
to  be  pulled  out.     .     .     . 

My  learned  brother  was,  I  think,  right  in  refusing  to 
withdraw  the  case  from  the  jury  on  the  ground  that,  upon 
plaintiff's  own  shewing,  deceased^s  injury  was  caused  or  con- 
tributed to  by  his  own  negligence  so  as  to  disentitle  plaintiff 
to  recover. 

I  am  not  prepared  to  assent  to  the  proposition  that,  re- 
gardless of  the  circumstances  of  the  particular  case,  if  it 
appears  that  the  person  injured  has  not  before  crossing  a 
railway  track  looked  and  listened  for  an  approaching  train, 
and  that,  if  he  had  done  so,  he  would  have  seen  that  one  was 
approaching,  and  that  it  was  dangerous  for  him  to  cross,  it 
is  the  duty  of  the  trial  Judge  to  withdraw  the  case  from  the 
jury.  .  .  .  Proof  of  what  T  have  referred  to  as  to  looking 
and  listening  may  in  some  cases  afford  such  cogent  evidence 
of  a  failure  to  discharge  the  duty  of  taking  reasonable  care, 
that  it  may  be  the  duty  of  the  Judge  to  withdraw  the  case 
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from  the  jury,  upon  the  ground  that  only  one  inference,  and 
that  unfavourable  to  the  p^^Bon  charged  with  the  negligence, 
could  be  drawn  from  the  evidence.  The  cases  in  which 
such  a  course  ought  to  be  taken  are  few ;  and,  in  my  opinion, 
this  is  not  one  of  them.     .     .     . 

In  the  circumstances  of  this  case,  as  I  have  said,  there 
was,  in  my  opinion,  evidence  to  go  to  the  jury.  .  .  The 
omission  of  the  employees  of  defendants  to  take  steps,  which 
not  always,  it  is  true,  but,  if  some  of  the  witnesses  were  be- 
lieved by  the  jury,  generally,  were  taken  when  the  engine  ap- 
proached, to  take  out  the  train  after  it  had  been  load^, 
may  have  been  thought  by  the  jury  to  have  led  the  deceased 
to  believe  that  he  incurred  no  danger  in  passing  through  the 
space  that  had  been  left  between  the  9th  and  10th  cars. 
There  was  also  some  evidence  that,  owing  to  the  narrow 
space  between  the  line  of  posts  and  the  cars,  the  deceased's 
opportunity  for  seeing  the  engine  and  tender  as  they  ap- 
proached was  a  very  limited  one. 

There  must,  however,  I  think,  be  a  new  trial.  If,  as  it 
may  well  be,  the  jury  meant  by  their  answer  to  the  3rd  ques- 
tion that  one  of  the  acts  of  negligence  of  which  defendants 
were  guilty,  which  they  designate  "improper  positions  of 
officials,"  was  that  the  conductor  of  the  train,  and  not  the 
engine-driver,  was  in  charge  of  the  engine  and  tender  when 
they  were  being  backed  up,  there  was  no  evidence  whatever 
to  warrant  that  finding — for,  assuming  the  fact  proved,  there 
was  nothing  to  shew  that  the  conductor  was  not  competent 
to  manage  the  engine,  and  such  evidence  was  essential  to 
justify  a  finding  against  defendants   of  negligence. 

What  other  act  of  negligence  was  intended  to  be  specified 
in  the  answer  to  the  3rd  question  by  the  words  "  not  blowing 
whistle  at  crossing,"  is  also  open  to  doubt.  If  the  answer  is 
taken  literally,  there  was,  I  think,  no  evidence  to  support 
it,  for  there  was,  in  my  opinion,  none  given  to  shew  that  the 
statutory  crossing  signal  was  not  given  at  the  proper  place 
before  crossing  Bridge  street.  There  was,  no  doubt,  evidence 
that  no  warning  was  given  of  the  approach  of  the  engine 
either  by  bell  or  whistle,  but  that  evidence  was  not  directed 
to  the  statutory  warning  required  to  be  given  when  approach- 
ing a  highway  crossing,  but  to  such  a  warning  as  it  was  said 
the  employees  of  defendants  were  accustomed  to  give  that 
the  engine  was  approaching  for  the  purpose  of  pulling  out 
the  loaded  cars,  and,  for  all  that  was  said  by  any  of  the  wit- 
nesses, the  statutory  signals  may  have  been  properly  given. 
•     •     • 

Although  it  may  be  urged  that  the  jury  have  impliedly 
negatived  the  other  acts  of  negligence  complained  of,  and 
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that  the  logical  result  of  my  view  as  to  these  findings  is  that 
the  action  should  be  dismissed^  I  am  inclined  to  think  that 
that  is  not  so,  necessarily.  The  juiy^  having  found  the  acts 
of  negligence  specified  in  their  answers,  may  have  thought 
it  unnecessary  to  go  further;  and  in  any  case  the  ends  of 
justice  will,  I  think,  be  best  served  by  sending  the  case  back 
to  be  tried  again. 

I  would,  therefore,  set  aside  the  findings  of  the  jur\-, 
and  the  judgment  pronounced  upon  them,  and  direct  that  a 
new  trial  be  had  between  the  parties,  and  that  there  should 
be  no  costs  of  the  last  trial  or  of  the  appeal  to  either  party. 


January  7th,  1905. 
divisional  court. 

Re  ELLIS  AND  TOWNSHIP  OP  WIDDIFIELD. 

PiibHc  Schools — Division  of  Township  into  Sections — Manda- 
mus— Demand— ^Particular  By-law  —  Didy  of  Council — 
Discretion — Newly  Organized  Township — PtAlic  Schools 
Act,  sec.  12 — Construction — Vosts. 

Appeal  by  applicant  from  order  of  Britton,  J.,  3  0.  W. 
B.  802,  dismissing  their  motion  for  an  order  of  mandamus 
commanding  the  township  corporation,  under  the  Public 
Schools  Act,  1  Edw.  VII.  ch.  39  (0.),  to  subdivide  the  town- 
ship into  school  sections. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon,  » 
J.,  Idington,  J. 

E.  E.  A.  DuVemet,  for  appellauts. 

A.  6.  Browning,  North  Bay,  for  township  corporation. 

Meredith,  C.J. — ^The  township  of  Widdifield  is  an 
organized  township  in  the  district  of  Nipissing.  It  has  been 
organized  but  a  few  years,  aud  school  sections  have  since  been 
formed  from  time  to  time  as,  in  the  opinion  of  the  council 
of  the  township,  the  requirements  of  the  inhabitants  de- 
manded. Small  parts  of  the  township  are  not  now  embraced 
within  any  school  section,  and  the  parts  not  within  a  school 
section  do  not  all  lie  contiguous  to  one  another.  Theso  parts 
are  but  sparsely  settled,  and  the  township  as  a  whole  is  a 
rough  and  somewhat  poor  one,  with  swamps  and  rocky  land 
in  many  parts  of  it.  Part  of  the  township  for  public  school 
purposes  forms  part  of  the  incorporated  town  of  North 
Bay.    .    .    . 

The  application  made  to  the  council  the  denial  of  which 
was  the  groxmd  upon  which  the  mandamus  is  asked  for,  was 
not  a  demand  that  the  council  should  perform  the  duty  which 
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it  is  claimed  rests  upon  it  to  divide  the  whole  township  into 
school  sections,  as  provided  by  stc.  12  of  the  Act,  but  a  de- 
mand that  the  council  should  pass  a  particular  by-law.  .  .  . 

It  was  clearly  not  the  duty  of  the  council  to  pass  any 
such  by-law;  it  was  for  the  council  and  not  the  applicants 
to  determine  how  the  division  should  be  made. 

There  was,  therefore,  in  my  opinion,  no  such  demand 
and  refusal  as  was  necessary  to  be  shewn  to  entitle  the  ap- 
pellants to  the  mandamus  they  seek  to  obtain. 

It  may  be  open  to  grave  question  whether,  assuming  that 
sec.  12  is  mandatory  in  its  character,  as  I  am  inclined  to 
think  it  is,  it  does  not  leave  to  the  discretion  of  the  township 
council  the  lime  when  the  division  of  the  township  into 
school  sections  shall  be  completed.  ...  I  have  found 
and  express  no  opinion  upon  the  question. 

There  are  other  difficulties  in  the  way  of  the  construction 
contended  for  by  defendants. 

It  is  difficult  to  see  how  the  directions  of  the  section  are 
to  be  worked  out  in  a  new  township.     .     .     . 

There  is  the  further  difficulty  .  .  .  that  it  is  im- 
possible for  the  council  to  divide  the  whole  township  into 
school  sections,  because  of  the  fact  .  .  .  that  part  of  it 
is  now  by  law  not  under  its  jurisdiction  for  school  purposes. 

•         •         • 

The  difficulties  of  construction  which  sec.  12  presents, 
and  the  consequences  of  the  adoption  of  the  construction  for 
which  appellants  contend,  demand  that  there  should  be  legis- 
lation making  dear  what  was  intended  by  sec.  12.  and  that, 
if  that  intention  is  declared  to  be  what  appellants  contend 
the  section  now  means,  that  may  not  be  done  without  full 
consideration  of  the  difficulties  in  applying  such  a  provision 
to  the  conditions  existing  in  such  townships.     .     .     . 

In  all  the  circumstances,  having  regard  especially  to  the 
undoubted  hardship  upon  some  at  all  events  of  tiie  rate- 
jiayers  of  having  no  school  facilities  provided  for  their  chil- 
dren, and  the  difficulty  of  construing  the  legislation  I  have 
been  considering,  the  appeal  should  be  dismissed  without 
costs.  .  .  The  dismissal  of  the  action  which  was  brought 
by  appellants  for  the  purpose  of  obtaining  the  relief  which 
they  sought  to  obtain  by  their  motion,  should  also  be  without 
costs.  It  was  dismissed  with  costs  at  the  trial,  subject  to 
any  direction  as  to  the  costs  of  it  which  might  be  made  on 
this  appeal,  and  we  have  therefore.  I  think,  jurisdiction  to 
deal  with  these  costs. 

MacMahon,  J.,  concurred. 

Idington,  J.,  also  concurred,  giving  reasons  in  writing. 
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WEEKLY   COURT. 

Be  POWELL  AND  LAKE  SUPERIOR  POWER  CO. 

Arbitration  and  Award — Misconduct  of  Arbitrator — Refusal 
to  StcUe  Case  —  ReasoncAle  Application  —  Proceeding  to 
Eicecute  Award  notwithstanding  Motion  for  Special  Case — 
Remitting  Award  back — Non-compliance  with  Previous 
Order. 

Motion  by  the  company  to  set  aside  an  award,  upon  the 
folloinng  grounds: — 

(1)  Misconduct  on  the  part  of  the  arbitrator  in  refusing 
en  15th  July,  1904,  upon  a  special  application  made  to  him, 
to  state  a  special  case  for  the  opinion  of  the  Court  upon  cer- 
tain questions  of  law,  and  in  proceeding  with  the  reference 
after  the  service  upon  him  of  a  notice  of  motion  to  the  Court 
for  an  order  calling  upon  him  to  state  a  case,  and  pending 
the  motion  making  his  further  or  amended  award. 

(2)  Excess  of  authority  on  the  part  of  the  arbitrator  in 
that  by  his  award  he  vesteid  in  the  company  the  chattels  re- 
ferred to  and  included  in  a  document  dated  5th  January, 
1901,  as  the  owners  thereof,  and  in  presuming  to  control  the 
ownership  by  vesting  it  in  either  party  to  the  submission. 

(3)  "Uncertainty  in  the  award  declaring  that  the  company 
were  the  mortgagees  under  the  said  document,  and  were  at 
the  same  time  the  owners  of  the  property,  and  in  not  deter- 
mining or  stating  why  and  in  what  manner  the  company 
became  the  owners  of  the  property,  or  why  and  in  what  man- 
ner or  for  what  reason  the  arbitrator  assumed  to  vest  the 
pro7>erty  in  the  company. 

W.  M.  Douglas,  K.C.,  for  the  company. 

G.  H.  Watson,  K.C.,  for  Powell  and  Mitchell. 

Teetzel,  J. — The  agreement  of  reference  provides  that 
the  arbitration  shall  be  conducted  under  the  provisions  of 
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R.  S.  0.  1897  ch.  62.  The  original  award  was  dated  9th 
December,  1903,  and  upon  a  motion  to  set  it  aside  an  order 
was  made  by  Meredith,  C.J.,  on  22nd  June,  1904,  remitting 
the  award  to  the  arbitrator  "  for  the  purpose  of  finding  and 
making  his  award  as  to  the  ownership  of  the  property  which 
was  included  in  the  instrument  of  5th  January,  1901,  and 
which  entered  into  the  figures  which  the  arbitrator  has  set 
out  in  the  award,  and  which  form  the  amount  found  due 
from  the  company  to  Powell  and  Mitchell/*  and  directing 
such  further  award  to  be  made  on  or  before  Ist  August,  1904. 

Pursuant  to  this  order  the  arbitrator,  on  16th  July,  1904, 
amended  and  re-executed  the  award,  the  amendment  being 
as  follows:  "3  (a).  I  further  award  and  determine  that  the 
goods,  chattels,  and  property  referred  to  and  included  in  the 
document  dated  5th  January,  1901,  before  mentioned,  be 
hereby  vested  in  the  Lake  Superior  Power  Company  as  the 
owner  thereof.*' 

On  15th  July,  1904,  counsel  for  the  company,  pursuant 
to  notice  and  in  presence  of  counsel  for  Powell  and  Mitchell, 
applied  to  the  arbitrator  to  state  in  the  form  of  a  special  case 
for  the  opinion  of  the  Court  certain  questions  of  law  which 
had  arisen  during  the  reference,  but  this  the  arbitrator  re- 
fused to  do,  whereupon  counsel  for  the  company  requested 
the  arbitrator  to  delay  making  his  award  until  the  company 
could  apply  to  the  Court  for  a  direction  to  him  to  state  such 
case,  but  this  the  arbitrator  also  refused  to  do,  and  intimated 
that  he  would  proceed  on  the  following  day  to  makei  his 
award. 

On  the  following  day,  16th  July,  counsel  for  the  company 
again  appeared  before  the  arbitrator  and  served  him  with 
a  copy  of  a  notice  of  motion  to  the  Court  for  a  direction  to 
state  a  case,  and  again  requested  the  arbitrator  to  delay  mak- 
ing his  award  till  the  application  had  been  heard,  and  again 
the  arbitrator  refused  to  grant  the  delay,  and  proceeded  to 
make  and  execute  the  amended  award. 

From  the  best  consideration  I  have  been  able  to  give  the 
material  filed  on  this  application,  I  am  of  opinion  that  the 
application  made  by  the  company  to  the  arbitrator  was  bona 
fide  and  reasonable,  and  was  not  frivolous  or  made  for  the 
purpose  of  delay  only,  and  that  a  reasonable  time  should 
have  been  given  to  enable  the  company  to  have  their  appli- 
cation to  the  Court  for  a  direction  to  state  a  special  case  dis- 
posed of  by  the  Court. 

When  the  motion  did  come  before  the  Court,  it  was  dis- 
missed, on  the  ground,  as  stated  in  the  argument,  that  after 
an  award  is  actually  executed  an  order  will  not  be  made 
directing  the  arbitrator  to  state  a  special  case. 
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Section  41  of  R  S.  0.  1897  ch.  62  provides  that  an 
arbitrator  may  at  any  stage  of  the  proceedings  under  a  refer- 
ence, and  shall  if  so  directed  by  the  Court  or  a  Judge,  state 
in  the  form  of  a  special  case  for  the  opinion  of  the  Court 
any  question  of  law  arising  in  the  course  of  the  reference; 
but  it  appears  to  be  well  settled  that  if  the  arbitrator,  when 
applied  to,  refuses  to  state  a  special  case,  and  proceeds  to 
execute  his  award,  the  Court  will  not,  while  the  award  stands, 
remit  to  the  arbitrator  to  state  his  award  in  the  form  of  a 
case:  see  Eedman^s  Arbitrations  and  Awards,  4th  ed.,  p.  255. 
His  refusal  to  state  a  special  case,  however,  may  be  a  ground 
for  setting  the  award  aside :  Re  Palmer  and  Hosken,  [1898] 
1  Q.  B.  131,  137.     ... 

In  my  view  of  the  facts  of  this  case,  the  award  should, 
on  the  authority  of  Ee  Palmer  and  Hosken,  be  remitted  to 
the  arbitrator  for  reconsideration  under  sec.  11  of  E.  S.  0. 
1897  ch.  62. 

The  agreement  of  reference  contains  the  following  clause : 
"And  it  is  further  agreed  that  if  motion  is  made  to  set  aside 
or  otherwise  respecting  the  award,  the  Court  may,  whether 
the  award  be  insufficient  in  law  or  not,  remit  the  award  from 
time  to  time  to  the  reconsideration  and  re-determination  of 
the  arbitrator.^' 

I  further  think  that  the  arbitrator  did  not  comply  with 
the  terms  of  the  order  of  22nd  June,  1904.  That  order  re- 
quired him  to  find  and  award  as  to  the  ownership  of  the  pro- 
perty included  in  the  instrument  of  5th  January,  1901 ;  and, 
without  determining  whether  he  has  the  power  to  vest  the 
property  in  one  party  or  the  other,  I  am  of  the  opinion  that 
he  does  not  satisfy  the  terms  of  the  order  by  awarding  that 
the  property  "be  hereby  vested  in  the  Lake  Superior  Power 
Company  as  the  owner  thereof ;''  and,  for  this  additional 
reason,  I  think  the  award  should  be  remitted  to  the  arbitrator 
for  reconsideration. 

I  express  no  view  upon  the  other  grounds  set  forth  in  the 
notice  of  motion. 

There  will  be  no  costs  to  either  party.  The  award  to  be 
made  on  or  before  the  first  Monday  in  April  next. 


Britton,  J.  January  10th,  1905. 

TRIAL. 

BUETON  V.  LOCKEEIDGE. 

Promissory  Note-^Forgery — Conflicting  Evidence  —  Collateral 
Circumstances — Comparison  of  Handwriting, 

Action   against  William   Lockeridge,   John   Lockeridge, 
and  Mary  J.  Campbell,  upon  a  promissory  note,  alleged  to 
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have  been  jointly  and  severally  made  by  them,  dated  19th 
January,  1903,  for  $1,000,  payable,  with  interest  at  5  per 
cent.,  6  months  after  date  to  the  order  of  plaintiff. 

.  .The  Lockeridges  made  no  defence.  Mary  J.  Campbell 
said  that  her  name  upon  the  note  was  not  placed  there  by 
her  or  by  her  authority. 

A.  B.  Macdonald,  Brussels,  for  plaintiff. 

E.  Vanstone,  Wingham,  for  defendant. 

Britton,  J. — ^Plaintiff  is  a  labourer,  an  illiterate  man, 
and  somewhat  peculiar  as  to  his  money  matters.  He  had 
confidence  in  defendant  Mary  J.  Campbell,  and  so  on  or  about 
14th  May,  1900,  he  placed  in  her  hands  for  safe-keeping  a 
sum  exceeding  $1,600,  and  defendant  deposited  this  in  her 
own  name  in  the  Bank  of  Hamilton  at  Wingham. 

The  other  defendants  lived  at  Brussels,  and  had  a  woollen 
mill  there.  Their  business  in  December,  1902,  had  begun  to 
decline,  although  the  firm  did  not  actually  fail,  so  William 
says,  until  after  the  note  sued  upon  fell  due.  William  was, 
however,  on  the  lookout  for  money.  He  knew  that  plaintiff 
had  money  in  the  hands  of  defendant,  and  apparently  he  at 
that  time  had  the  confidence  of  both  plaintiff  and  defendant. 

•         •         • 

The  evidence  of  William  Lockeridge  is  quite  clear,  and 
it  is  that  he  and  plaintiff  made  two  visits  to  defendant  Camp- 
bell, and  on  the  first  occasion  he  asked  her  if  she  would 
indorse  for  him,  and  she  said  she  would.  At  that  time  the 
money  was  at  Wingham,  and  she  said  she  would  bring  it  to 
Brussels.  ...  He  says  the  second  visit  was  on  19ih 
January,  1903,  the  day  the  "note  bears  date. 

Defendant  Campbell  says  she  did  not  sign  this  note.  .  .  . 
The  evidence  is  in  direct  conflict,  and  I  must  endeavour  to 
arrive  at  the  truth  by  a  consideration  of  collateral  facts.  .  .  . 

It  is,  in  view  of  the  evidence,  a  thing  of  great  importance 
that  defendant  Campbell's  name  is  apparently  written  with 
entirely  different  ink  from  the  other  signatures.  The  note 
was  drawn  up  by  Mr.  Blair,  solicitor  for  William  Lockeridge. 
William  says  the  names  were  all  signed  at  defendant  Camp- 
belFs  house,  with  one  pen  and  with  ink  from  one  bottle.  .  .  . 
That,  in  my  opinion,  cannot  be  correct.  Plaintiff  is  seeking 
to  establish  this  claim  against  defendant  Campbell  mainly  by 
the  evidence  of  William  Lockeridge,  the  man  who  obtained 
the  money.  The  claim  is  met  by  the  strong  denial  of  defend- 
ant Campbell  and  by  the  circumstances.  .  .  .  Defendant 
Campbell  seems  trustworthy;  of  course  she  is  interested  in 
the  result  to  the  extent  of  what  is  a  large  amount  for  either 
plaintiff  or  defendant  to  lose ;  but  she  is  not  more  interested 
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than  plamtiS  or  than  William  Lockeiidge.  I  think  the  evi- 
dence is  not  snfBciently  satisfactory  to  enable  me  to  find  in 
plaintiff's  favour. 

For  the  purpose  of  comparison  of  the  disputed  note,  cer- 
tain papers  were  put  in  evidence  by  plaintiff,  proved  to  my  sat- 
isfaction to  be  genuine,  that  is,  to  bear  the  genuine  signature 
of  defendant  Mary  J.  Campbell.  No  comparison  was  made 
by  any  witness ;  no  evidence  of  experts,  or  of  persons  profess- 
ing to  be  such,  and  no  evidence  of  any  witness  as  to  com- 
parison, was  submitted  to  me;  but  papers  bearing  the  gen- 
uine signature  and  the  disputed  note  were  submitted  to  me, 
and  I  was  invited  by  counsel  to  make  the  comparison  if  that 
would  assist  me  in  determining  the  difficult  question  of  fact 
between  the  parties.  ...  I  have  made  the  comparison. 
It  is  perfectly  clear  that  there  is  a  very  strong  resemblance, 
and  if  the  signature  to  the  note  is  not  genuine,  it  is  an  ex- 
cellent imitation.  There  is  quite  as  much  difference  between 
any  two  of  the  genuine  signatures  as  between  any  one  of  these 
and  the  disputed  one;  but,  notwithstanding  this,  I  am  obliged 
to  say,  without  attconpting  an  analysis  of  the  slants  and 
strokes  of  the  letters  forming  defendant's  name,  that  my 
comparison  confirms  me  in  the  conclusion  to  which  I  come 
apart  from  the  comparison,  viz.,  that  plaintiff  has  not  proved 
that  defendant  did  sign  the  note  in  question. 

Action  as  against  Mary  Jane  Campbell  dismissed  with^ 
costs. 


Britton,  J.  January  10th,  1905. 

TRIAL. 

BUBTON  V.  CAMPBELL. 

Money  Had  and  Received — Deposit — Repayment — Evidence — 

Corroboration — Coete, 

Action  to  recover  money  alleged  to  have  been  given  by 
plaintiff  to  defendant  for  safe-keeping.  The  amount  claimed 
was  $627  and  interest. 

A.  B.  Macdonald,  Brussels,  for  plaintiff. 

R.  Vanstone,  Wingham,  for  defendant. 

Britton,  J. — The  amount  claimed  is  made  up  as  follows : 
Left  with  defendant  on  or  about  14th  April,  1900,  two  sums, 
one  $1,619,  and  one  $35,  =  $1,654.  Plaintiff  admitted 
getting  back  $1,000,  which  sum  he  lent  to  Lockeridge  &  Bro., 
and  a  further  sum  of  $27,  leaving  the  balance  sued  for. 

Plaintiff  in  his  evidence  puts  the  amount  which  he  first 
handed  to  defendant  at  $1,616,  but  says  he  sold  a  horse  for 
$35,  and  gave  this  additional  sum  to  defendant. 
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Defendant  admits  that  she  got  the  $1,616,  and  that 
plaintiff  sold  a  horse  and  received  $30,  not  $35,  so  that  plain- 
tiff had  $1,646  in  all;  and  that  he  discussed  with  her  the 
matter  of  leaving  his  money  with  her,  with  the  result  that 
plaintiff  retained  $41,  and  left  $1,605,  which  amount  defend- 
ant deposited  on  14th  May,  1900,  in  the  savings  bank  de- 
partment of  the  Bank  of  Hamilton  at  Wingham,  as  she  pro- 
mised to  do. 

As  between  plaintiff  and  defendant,  I  think  plaintiff  has 
failed  to  shew  that  defendant  received  any  more  money  than 
the  $1,605  which  defendant  admits.     .     .     . 

There  is  now  no  dispute  about  the  sum  of  $1,000,  which 
was  paid  to  plaintiff  on  6th  December,  1902.  Defendant 
says  plaintiff  is  mistaken  about  the  sum  of  $27,  as  she  did 
not  pay  him  that  sum  in  April,  1903,  but  she  did  pay  him 
$30  about  2nd  January,  1903. 

The  dispute  is  narrowed  to  the  following  items  which 
defendant  says  she  paid  to  plaintiff: — 

2nd  June,  1900   $500 

18th  March,  1903 133 

8th  June,  1903   10 

2nd  July,  1903  15 

I  find  that  plaintiff  is  mistaken  as  to  the  amount  and 
date  of  the  alleged  payment  to  him  of  $27  as  of  April,  1903, 
and  that  plaintiff  should  be  charged  with  $30  as  contended 
for  by  defendant. 

I  am  of  opinion  that  the  evidence  of  defendant  is  cor- 
roborated as  to  the  payment  by  her  to  plaintiff  of  $500  on  or 
about  4th  June,  1900,  and  so  I  find  that  payment  made  as 
alleged. 

As  to  the  $133,  defendant  has  not  satisfied  the  onus  cast 
upon  her  of  establishing  this  payment.  .  .  .  The  cir- 
cumstances are  such  that  in  the  face  of  the  denial  of  plaintiff 
I  can  not  find  in  defendant's  favour  upon  that  item.  .  .  . 

As  to  the  items  of  $10  and  $15  which  defendant  says  were 
paid,  T  did  not  understand  plaintiff,  when  cross-examined, 
positively  to  deny  their  receipt.  I  must  find  that  these  sums 
were  paid  to  plaintiff.     .     .     . 

Plaintiff  is  entitled  to  judgment  for  $131.55  with  County 
Court  costs. 

This  is  a  case  in  which,  in  the  exercise  of  my  discretion, 
I  should  certify  to  prevent  defendant  setting  off  costs  against 
plaintiff.  Plaintiff  is  illiterate.  Defendant  is  a  shrewd 
business  woman.  The  defence  set  up  as  to  the  payment  of 
the  $133  is  such  as  to  disentitle  defendant  to  set  off  costs.  .  .  . 
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Cartwright,  Master.  January  11th,  1905. 

chambers. 

READHEAD  v.   CANADIAN   ORDER  OF  WOODMEN 

OP  THE  WORLD. 

Discovery — Examination  of  Officer  of  Benefit  Society — Clerh 

of  SiHbordinate  '^  CampJ^ 

Motion  by  defendants  to  set  aside  an  appointment  issued 
by  plaintiffs  for  the  examination  of  one  Harley  Field  as  an 
(^cer  of  defendants. 

The  action  was  brought  to  recover  from  defendants  the 
amount  of  a  policy  upon  the  life  of  plaintiffs'  son,  payable 
to  plaintiffs.     The  son  died  in  November,  1903. 

C.  A.  Moss^  for  defendants. 

J.  W.  Bain,  for  plaintiffs. 

The  Master. — By  the  constitution  of  defendants  the 
governing  body  is  the  "  Head  Camp/*  which  alone  has  power 
to  form  subordinate  camps  and  issue  charters  to  them.  The 
"Head  Camp'*  consists  of  one  delegate  from  each  subordi- 
nate camp  and  eleven  ofScers  who  are  elected  every  two  years 
by  the  members  from  among  their  own  number.  This  has 
absolute  jurisdiction  over  all  members.  Every  subordinate 
camp  has  similar  officers,  who  are  elected  annually  by  the 
members.  These  officers  are  paid  by  the  subordinate  camps 
such  compensation  as  they  see  fit.  The  dues  of  the  members 
are  payable  monthly  to  the  clerk  of  the  subordinate  camp 
and  handed  to  the  banker.  But  no  clerk  or  banker  can  be 
installed  until  he  has  given  security  to  the  satisfaction  of  the 
Head  Campus  three  head  managers.  The  clerk  and  banker 
of  the  subordinate  camps  are  the  persons  by  whom  the  dues 
of  the  members  are  collected  and  remitted  to  the  Head  Camp. 

In  the  present  case,  Field  is  the  clerk  of  the  Woodstock 
camp,  of  which  deceased  was  a  member;  but  he  was  not  the 
clerk  during  the  lifetime  of  insured.  It  is  not  easy  to  see 
what  information  he  can  give ;  but,  if  he  is  the  proper  officer 
to  examine^  he  must  prepare  himself  accordingly. 

The  question  really  seems  to  be  whether  plaintiff^s  solici- 
tor is  to  go  to  London  and  examine  one  of  the  officers  of  the 
Head  Camp,  as  defendants  contend;  or  whether  defendants^ 
solicitor  is  to  go  to  Woodstock,  as  plaintiffs  desire. 

After  reading  through  the  by-laws  of  the  Order  and  the 
material  filed,  I  think  plaintiffs^  view  is  right,  and  that  the 
clerk  and  banker  of  the  subordinate  camp  are  officers  of  this 
Order,  and  liable  to  examination. 

Motion  dismissed  with  costs  to  plaintiffs  in  any  event. 
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Cartwright,  Master.  January  11th,  1905. 

chambers. 

BARNUM  V.  HENEY. 

Summary  Judgment — Bule  616 — Pleading — Breach  of  Pro- 
mise of  Marriage — ^Examination  of  Plaintiff  for  Discovery 
— Admission  of  no  Breach  before  Action. 

Action  for  breach  of  promise  to  marry  plaintiff.  The 
marriage  was  to  have  taken  place  in  July,  1904;  at  the  re- 
quest of  defendant  it  was  postponed. 

The  defendant  moved  under  Rule  616  for  summary  judg- 
ment  dismissing  the  action  on  the  grounds:  (1)  that  the 
statement  of  claim  did  not  allege  that  there  was  a  breach  of 
the  alleged  contract  before  action;  (2)  that  plaintiff  in  her 
examination  for  discovery  admitted  that  this  was  not  any 
breach  before  action. 

W.  C.  McKay,  for  defendant. 

J.  T.  Richardson,  for  plaintiflf. 

The  Master. — In  answer  to  question  379  plaintiff  says: 
"He  did  not  fix  any  special  day.  We  were  to  be  married 
when  my  sister  was  here;  he  pleaded  business,  and  said  we 
could  just  as  well  be  married  in  August ;  that  is  all  that  was 
said  about  it.^^  The  marriage  not  having  taken  place  in  the 
first  half  of  that  month,  plaintiff  became  uneasy.  She  went 
to  defendant's  house,  but  his  sister  said  he  was  ill.  Her 
mother  afterwards  went  to  see  defendant,  and  her  step- 
father also  went  but  failed  to  see  him. 

It  is  quite  true  that  plaintiff  is  not  able  to  point  to  any 
specific  and  definite  request  to  defendant,  made  either  by 
herself,  her  mother,  or  her  step-father,  to  marry  her  on  any 
fixed  day  in  August.  It  was  therefore  argued  that  there  was 
no  breach,  because  there  being  no  request  there  could  be  no 
refusal;  and  that  the  action  should  therefore  be  dismissed. 
As  might  be  expected  the  cases  under  Rule  616  are  few.  Prom 
Cook  V.  Lemieux,  10  P.  R.  677,  to  Coyle  v.  Coyle,  19  P.  R. 
97,  these  applications,  it  is  said,  are  to  be  granted  only  in 
the  very  clearest  cases. 

After  reading  through  the  whole  of  plaintiff's  deposi- 
tions, I  am  not  satisfied  that  the  present  is  a  proper  case  for 
applying  the  Rule  invoked. 

In  actions  of  this  kind  it  cannot  be  necessary  that  a 
formal  notice  should  be  served  on  the  suitor  calling  on  him 
to  perform  his  contract,  or  that  he  should  be  required  to  dn 
so  by  plaintiff  in  a  prepaid  registered  letter. 
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It  is  a  well  known  saying  that  actions  speak  louder  than 
words.  The  whole  conduct  of  the  parties  themselves  and  of 
the  mother  and  step-father  of  plaintifiF,  and  of  defendant 
towards  them,  are,  in  my  judgment,  matters  which  must  be 
left  to  the  jury  under  the  direction  of  the  Judge  at  the  trial. 
After  hearing  plaintiff^s  case,  the  presiding  Judge  will  have 
to  say  whether  or  not  there  is  any  case  to  go  to  the  jury — 
any  evidence  on  which  12  or  10  reasonable  men  could  find 
that  there  was  a  breach  by  defendant  before  action.  To  him 
I  must  leave  it  to  decide. 

The  motion  is  therefore  dismissed  with  costs  in  the  cause 
to  plaintiff. 

I  have  not  dealt  with  the  first  ground  of  the  motion,  for 
the  reasons  given  in  Ejiapp  v.  Carley,  7  0.  L.  R.  409,  3  0.  W. 
E.  187. 


January  11th,  1905. 
divisional  cottrt. 

BLACKLEY  CO.  v.  ELITE  COSTUME  CO. 

Writ  of  Summons — Service  out  of  Jurisdiction — Contract — 
Bre{ich — PUice  where  Contract  Broken — Sale  of  Goods — 
Pla>ce  of  Payment. 

Appeal  by  defendants  from  order  of  Britton,  J.,  4  0.  W. 
B.  417,  affinning  order  of  McAudrew,  official  referee,  sitting 
for  the  Master  in  Chambers,  dismissing  motion  by  appellants 
to  set  aside  an  order  made  by  the  Master  in  Chambers,  upon 
the  ex  parte  application  of  plaintiffs,  allowing  service  of  the 
writ  of  summons  to  be  effected  out  of  the  jurisdiction,  and 
to  set  aside  the  writ  and  the  service  of  it  upon  appellants 
at  Montreal,  in  the  Province  of  Quebec. 

(Jeorge  Kerr  and  Joseph  Montgomery,  for  appellants. 

R  W.  Eyre  and  E.  E.  Wallace,  for  plaintiffs. 

■ 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J..  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. — ^By  his  order  the  official  referee  gave 
leave  to  defendants  to  enter  a  conditional  appearance,  but 
they  are  not  satisfied  with  that  leave  and  have  brought  the 
present  appeal.     .    .    . 

Defendants  are  an  incorporated  company  carrying  on 
business  and  having  their  head  office  in  Montreal,  and  plain- 
tiffs a  firm  carrying  on  business  in  Toronto. 

On  12th  March,  1904,  defendants  gave  an  order  in  writ- 
ing to  an  agent  of  plaintiffs  for  certain  goods  described  in 
the  order.    The  order  was  given  ito  the  agent  at  Montreal, 
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and  the  price  of  the  goods  ordered  amounted  to  several  hun- 
dred dollars.  The  agent  was  not  a  resident  agent  ia  Mont^ 
real,  but  a  traveller  for  plaintiffs. 

Defendants  shew  that  plaintiffs^  place  of  business  was  at 
Toronto,  and  that,  according  to  the  ordinary  course  of  busi- 
ness, the  acceptance  of  the  order  which  they  had  given  would 
be  by  letter  from  Toronto ;  and  an  acceptance  was  necessary 
for  the  formation  of  a  contract  between  the  parties. 

On  the  facts  of  this  case,  an  acceptance  by  post  was 
within  the  contemplation  of  the  parties,  and,  that  being  the 
case,  the  contract  must,  I  think,  be  taken  to  have  been  made 
when  plaintiffs^  letter  accepting  the  offer  was  posted  at  To- 
ronto: Henthom  v.  Praser,  [1892]  2  Ch.  27;  Brewer  v. 
Moore,  [1892]  1  Oh.  305. 

We  are,  therefore,  I  think,  bound  to  follow  the  decision 
of  a  Divisional  Court  in  Phillips  v.  Malone,  3  0.  L.  E.  47, 
492,  1  0.  W.  E.  200,  and  to  hold  that  the  order  allowing 
service  to  be  effected  in  Montreal  was  rightly  made.    .    .    . 

It  would,  perhaps,  have  sufficed  to  rest  our  decision  upon 
the  authority  of  Phillips  v.  Malone,  but,  in  view  of  the  able 
and  strenuous  arguments  of  the  learned  counsel  for  defend- 
ants, we  have  thought  it  better  to  consider  the  question  raised 
independently  of  the  decision  in  that  case,  so  that,  if  we  had 
come  to  the  conclusion  that  we  ought  not  to  follow  it,  defend- 
ants might  have  had  the  benefit  of  our  referring  the  question 
to  a  higher  Court  for  decision  under  the  provisions  of  sec.  81 
of  the  Judicature  Act. 

The  claim  of  plaintiffs  as  indorsed  on  the  writ  is  for 
breach  of  contract  and  for  goods  sold  and  delivered,  and  it 
is  quite  clear  that,  as  respects  the  first  of  these  claims,  the 
order  was  rightly  made.  The  contract  provides  that  the 
goods  are  to  be  delivered  f  .o.b.  at  Toronto.  The  property  in 
the  goods,  therefore,  passed  to  defendants  upon  such  a  de- 
livery being  made,  and  a  breach  of  the  contract  by  non- 
acceptance  was  a  breach  within  Ontario  of  an  obligation  of 
the  contract  to  be  performed  within  Ontario:  Nathan  v. 
Siltz,  4  Times  L.  B.  670;  Empire  Oil  Co.  v.  Vallerand,  17 
P.  R.  27  (C.  A.)     .    .    . 

[Reference  to  Rule  162  (e) ;  English  Order  xi.  r.  1  (e) ; 
Comber  v.  Leyland,  [1898]  A.  C.  624,  529 ;  Bell  v.  Antwerp 
and  Brazil  Line,  [1891]  1  Q.  B.  103,  107,  108;  Glen  v. 
Browning,  34  L.  T.  760 ;  Robey  v.  Snaef ell  Co.,  20  Q.  B.  D. 
152 ;  Hassall  v.  Lawrence,  4  Times  L.  R.  23 ;  Qolden  v.  Bar- 
low, 8  Times  L.  R.  67;  Thompson  v.  Palmer,  [1893]  2  Q.  B. 
80.] 

The  English  cases  appear  to  indicate  that  in  determining 
whether  there  is  an  implied  stipulation  in  the  contract  that. 
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although  the  contract  is  made  in  England  and  according  to 
English  law^  the  debtor  must  seek  out  his  creditor  to  pay  him^ 
that  rule  of  law  is  to  be  excluded^  and  the  question  to  be 
determined  solely  upon  the  construction  of  the  contract  itself 
— ^taking  into  consideration^  of  course^  the  facts  which  ex- 
isted when  it  was  made. 

The  words  "according  to  its  terms'^  (in  the  English 
Bule)  were  probably,  I  think,  introduced  so  as  to  make  it 
necessary  to  shew  that  in  the  entering  into  the  contract  it 
was  in  ihe  contemplation  of  the  parties  that  it  should  be  per- 
formed within  the  jurisdiction,  so  that  the  party  to  it  resident 
out  of  the  jurisdiction  must  be  taken  to  have  given  "  a  sort 
of  consent,^'  as  Lord  Halsbury  puts  it  in  Comber  v.  Leyland, 
p.  527,  that  wherever  he  may  be  living,  or  wherever  the  con- 
tract may  have  been  made,  any  question  as  to  the  thing  agreed 
to  be  done  may  be  litigated  within 'the  jurisdiction. 

The  omission  of  the  words  "according  to  the  terms 
thereof  from  our  Sule,  I  am  inclined  to  think  leaves  it 
open,  in  construing  the  contract  in  order  to  determine 
whether  it  is  to  be  performed  within  Ontario,  to  apply  the 
rule  of  our  law  that  the  debtor  must  seek  out  his  creditor  to 
pay  him,  unless  the  application  of  it  is  inconsistent  with  the 
terms  of  the  contract,  construing  it  in  the  light  of  the  facts 
which  existed  when  it  was  made. 

But,  if  the  rule  of  our  law  is  to  be  excluded,  upon  the 
facts  of  this  case  I  am  of  opinion  that  it  was  in  the  contem- 
plation of  the  parties  when  the  contract  was  made  that  pay- 
ment for  the  goods  which  were  ordered  by  defendants  should 
be  made  at  Toronto,  and  that  the  obligation  to  pay  was, 
therefore,  one  to  be  performed  within  Ontario. 

The  circumstance  that  plaintiffs  desired  defendants  to 
dose  the  transaction  with  the  agent  in  Germany  of  the  manu- 
facturers of  the  goods,  and  that  this  agent  proposed  to  draw 
on  defendants  for  the  price,  is  immaterial,  I  think,  and  can 
afford  no  light  as  to  the  meaning  of  the  contract,  settlement 
with  the  agent  not  having  been  in  the  contemplation  of  the 
parties  when  the  contract  was  made,  and  being  expressly 
repudiated  by  defendants  themselves  as  a  thing  which  it  was 
not  incumbent  on  them  to  do. 

For  these  reasons,  I  am  of  opinion  that  plaintiffs  made 
out  a  prima  facie  case  as  to  the  contract,  and  that  there  had 
been  a  breach  within  Ontario  of  the  obligation  which,  under 
it,  rested  on  defendants  to  accept  and  pay  for  the  goods,  and 
to  be  performed  within  Ontario;  that  their  application  was 
rightly  refused;  and  that  this  appeal  therefore  fails  and 
fihould  be  dismissed  with  costs. 
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Boyd,  C.  January  12th,  1905. 

weekly  court. 

CAMPBELL  V.  HAMILTON  CATARACT  AND  POWER 

COMPANY. 

Injunction — 'Expropriation  of  Land— Compensation  —  Tenant 

for  Years, 

Motion  by  plaintiff  to  continue  an  injunction  restraining 
defendants  from  asserting  possession  of  lands  expropriated 
for  the  purposes  of  their  works. 

J.  E.  Jones,  for  plaintiff. 

W.  W.  Osborne,  Hamilton,  for  defendants. 

Boyd,  C. — The  injunction  should  not  be  continued.  De- 
fendants are  properly  in  possession  under  the  warrant  granted 
by  the  County  Court  Judge,  and  the  proceedings  for  posses- 
sion were  known  by  plaintiff  and  not  objected  to. 

I  do  not  preclude  the  prosecution  of  this  action  for  the 
purpose  of  seeking  or  obtaining  compensation  for  the  alleged 
rights  of  plaintiff,  as  tenant  for  years,  in  the  land  taken. 
That  I  do  not  prejudge,  but  leave  for  further  litigation.  .  .  . 
Reference  may  be  made  to  Detlor  v.  Qrand  Trunk  R.  W.  Co., 
16  U.  C.  R.  596. 

Injunction  is  dissolved  and  costs  to  be  costs  in  cause. 
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WEEKLY   court. 

Re  CORNELL. 

Settled  Estates  Act — Leave  to  Sell  Land — Tnist  for  Sale  at 
Named  Period — Acceleration  with  Sanction  of  AduU  Chil- 
dren— Advantage  to  Beneficiaries — Death  of  one  AduU — 
Sale  without  Sanction  of  Survivor. 

Petition  under  the  Settled  Estates  Act  for  leave  to  sell 
land. 

J.  E.  Jones,  for  petitioner. 

W.  J.  Boland,  for  adult  beneficiary. 

P.  W.  Harcourt,  for  infants. 

C.  J.  Holman,  K.C.,  for  the  prospective  purchaser. 
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Boyd,  C. — ^The  scheme  of  the  will  (which  i8  home-made) 
appears  to  be  this,  that  the  land  is  to  be  rented  by  the  execu- 
tors imtil  the  youngest  son  comes  of  age,  unless  with  the 
sanction  of  the  adult  children  named  the  executors  sooner 
sell  the  property  "  at  good  advantage/'  When  the  youngest 
child  is  21,  the  property  is  to  be  valued  and  certain  options 
to  purchase  given  to  the  children.  And  lastly  power  of  sale 
is  given  to  the  executors  for  the  purpose  of  distribution  as 
mentioned  in  the  will.  That  is  substantiaUy  a  trust  for  sale 
of  the  land,  but  not  till  the  youngest  child  is  of  age,  unless  it 
is  sooner  sold  with  the  sanction  of  the  adult  children  named. 

A  devise  of  land  in  trust  to  permit  occupation  during  life 
or  widowhood  of  testator's  wife  and  then  to  sell,  has  been 
held  to  be  a  limitation  "  by  way  of  succession  '^  within  the 
Settled  Estates  Act:  Carlyon  v.  Truscott,  L.  B.  20  Eq.  348. 
See  B.  S.  0.  1897  ch.  71,  sec.  2  (1).  And  in  a  case  where 
the  trustees  were  to  receive  the  rents  during  the  minority  of 
any  of  the  children,  and  during  that  time  the  children  were 
not  to  be  entitled  to  the  beneficial  interest  in  possession,  but 
on  the  youngest  child  attaining  21  they  were  to  get  posses- 
sion, it  was  held  by  MaJins,  V.-C,  in  Be  Shepherd's  Estate, 
L.  B.  8  Eq.  672,  that  this  was  limited  by  way  of  succession 
within  the  beneficial  scope  of  the  statute. 

With  some  hesitation,  I  think  this  case  may  be  regarded 
as  f alUng  within  the  scope  of  the  Setfled  Estates  Act.  The 
purchaser  is  a  willing  one,  and  will  be  protected  by  sees.  39 
and  40  of  the  Act.  See  Micklethwaite  v.  Micklethwaite,  4 
C.  B.  N.  S.  at  p.  858,  defining  "settied  estate;'*  Be  Hooper, 
28  O.  B.  179;  Be  Laing's  Trusts,  L.  E.  1  Eq.  416. 

A  good  case  is  made  for  realizing  money  from  the  pro- 
perty by  the  sale  of  the  whole,  in  view  of  the  increased  tax- 
ation, the  disrepair  of  the  houses,  and  the  inability  to  make 
su£5cient  outlay  from  the  funds  of  the  estate. 

The  terms  of  the  will  contemplate  a  sale  for  the  purpose 
of  distribution  in  the  future;  even  an  accelerated  sale  is  pro- 
vided for,  with  the  sanction  of  the  two  children  adults.  One 
of  them  is  dead,  and  it  is  impossible  to  carry  out  that  pro- 
vision :  Mont^fiore  v.  Browne,  7  H.  L.  Gas.  241 :  but  I  think 
the  Court  may  under  the  Act  exercise  its  power  of  directing 
a  sale  forthwith  under  the  supervision  of  the  Master.  The 
purchase  money  may  be  paid  into  Court,  after  satisfying  the 
mortgage,  upon  the  trusts  of  the  will:  Be  Morgan  Estate, 
L.  B.  9  Eq.  687;  see  sec.  33  of  Act.     Costs  out  of  estate. 
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January  12th,  1906. 
divisional  court. 

GARLAND  v.  CLAEKSON. 

Discovery  —  Examinaiion  of  Person  for  whose  Immediate 
Benefit  Action  Defended  —  Action  against  Assignee  for 
Creditors— ^Examination  of  Assignor — Reference  for  Trial 
— Power  of  Referee  to  Order  Examination. 

Appeal  by  defendant  from  order  of  Teetzel,  J.,  in 
Chambers,  of  9th  December,  1904,  dismissing  appeal  from 
certificate  of  Neil  McLean,  official  referee,  of  his  ruling  in 
the  course  of  a  reference  that  plaintiff  was  entitled  to  ex- 
amine for  discovery  one  David  E.  Starr,  against  whose  as- 
signee for  the  benefit  of  creditors  this  action  was  brought^  to 
establish  the  right  of  plaintiff  to  rank  upon  the  insolvent 
estate. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Magee,  J. 

G.  A.  Masten,  for  defendant. 

W.  M.  Douglas,  K.C.,  for  plaintiff. 

Boyd,  C— rBnle  440  and  Rule  466  are  in  pari  materia 
and  provide  that  a  person  for  whose  immediate  benefit  an 
action  is  prosecuted  or  defended  is  to  be  regarded  as  a  party 
for  the  purpose  of  examination  and  for  the  purpose  of  dis- 
covery. The  origin  of  these  Rules  is  the  former  Chancery 
Orders  Consolidated,  Nos.  138-140.  By  this  old  practice, 
production  might  be  had  ^^  at  any  time  after  the  answer  and 
before  and  at  the  hearing  of  the  cause.^^  Under  the  present 
Rules  examination  for  discovery  may  be  "before  the  trial'* 
(Rule  439),  and  production  may  be  ordered  "at  any  time 
pending  the  action  or  proceeding^*  (Rule  463.)  Rule  440 
has  been  construed  to  apply  to  a  debtor  who  has  assigned  his 
estate  for  the  benefit  of  creditors,  even  though  the  estate 
may  be  insolvent.  In  Macdonald  v.  Norwich  Union  Ins.  Co., 
10  P.  R.  462  (1884),  Mr.  Justice  Rose  held,  after  conference 
with  his  colleagues,  that  such  an  assignor  might  be  treated 
as  one  to  be  immediately  benefited  by  the  litigation.  This 
decision  was  followed  in  1897  by  McColl,  J.  (afterwards 
Chief  Justice  of  British  Columbia),  in  ToUemache  v.  Hob- 
son,  5  B.  C.  R.  214,  and  I  think  that  as  a  correct  decision  on  a 
matter  of  practice  it  should  not  be  disturbed  after  the  lapse 
of  so  many  years :  see  Johnston  v.  Ryckman,  7  0.  L.  R.  at  p. 
623,  3  0.  W.  R.  198. 
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There  would  be  no  difficulty  then  in  supporting  this  order 
to  examine  the  debtor  Starr  for  discovery,  and  have  him  make 
production  of  papers  if  the  action  had  not  been  referred. 
This  cause  being  at  issue,  all  the  matters  were  referred  by 
order  of  6th  April,  1904,  to  be  tried  before  a  referee,  pursu- 
ant to  sec.  29  of  E.  S.  0.  1897  ch.  62.  The  whole  cause  and 
all  its  issues  were  thus  before  the  referee  to  be  tried,  and, 
having  regard  to  the  original  scope  of  the  Rules  in  question, 
I  think  it  competent  for  an  order  to  issue  for  the  purpose 
of  examining  the  assignor  with  a  view  to  the  proper  trial  of 
the  cause.  The  referee  has  plenary  power  to  deal  with  the 
cause  under  the  statute,  and,  in  addition,  under  Bules  648, 
665,  666,  667y  and  669.  The  English  Rule  as  to  this  aspect 
of  references  for  trial.  Order  xxxvi..  Rule  60  (474),  provides 
that  the  referee  shall  have  the  same  powers  as  a  Judge  with 
respect  to  discovery  and  production  of  documents,  and  this 
provision  is  by  reasonable  implication  to  be  treated  as  em- 
bodied in  his  power  to  examine  the  parties  and  investigate 
the  matters  in  difference  referred  to  him. 

The  reference  being  before  trial  and  for  the  purpose  of 
trial,  I  hold  that  the  referee  can  properly  direct  one  to  be 
examined  for  discovery  who  is  a  party  or  who  is  to  be  treated 
as  a  party  to  the  litigation. 

Appeal  dismissed;  costs  in  cause  to  plaintiff. 

Magee,  J.,  gave  written  reasons  for  the  same  conclusion. 

Meredith,  J.,  dissented  on  both  groui^ds,  giving  reasons 
in  writing. 


January  12th,  1905. 
divisional  court. 

McNULTY  V.  CITY  OF  NIAGARA  PALLS. 

Cemetery — Owner  of  Plot  —  Removal  of  Corpse  —  Mistake  of 

Caretaker — ^Right  of  Action, 

Appeal  by  plaintiff  from  judgment  of  Boyd,  C,  4  0.  W. 
R.  443. 

F.  W.  Griffiths,  Niagara  Falls,  for  plaintiff. 

F.  C.  McBumey,  Niagara  Falls,  for  defendants. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Magee, 
J.),  dismissed  the  appeal  without  costs. 
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Cartwright,  Master.  January  13th,  1905. 

chambers. 

CITY  OF  TORONTO  v.  TORONTO  R.  W.  CO. 

Consolidation  of  Actions — Identity  of  Parties — Similariiy  of 

Issues — Counterclaim. 

Motion  by  defendants  to  consolidate  22  actions  brought 
by  plaintiffs  against  defendants  to  recover  penalties  amount- 
ing in  all  to  $15,100.  The  pleadings  were  similar  in  each 
action,  but  in  one  (No.  188)  defendants  counterclaimed  for 
two  sums  of  $2,015  and  $2,362  damages  alleged  to  have  been 
caused  on  6th  and  7th  February  and  from  28th  February  to 
1st  March,  through  negligence  of  plaintiflEs  in  respect  of  the 
tracks  during  the  severe  weather  which  overtook  the  city  at 
that  time. 

J.  Bicknell,  K.C.,  for  defendants. 

J.  S.  Fullerton,  K.C.,  for  plaintiffs. 

The  Master. — Plaintiffs^  counsel  argued  that  the  facts 
were  not  the  same  in  all  the  cases.  This,  however,  would,  if 
considered  decisive,  prevent  any  consolidation  at  "any  time. 

It  would  seem  to  me  that  plaintiffs  have  not  adhered  to 
that  view  themselves.  The  material  shews  that  the  last  ten 
actions  combine  the  whole  period  of  153  days  from  1st  June 
to  31st  October.  The  facts  can  scarcely  have  been  identical 
in  the  days  of  each  of  these  groups. 

I  think  the  actions  should  be  consolidated  and  tried  to- 
gether, except  No.  188,  which  may  be  treated  as  substantially 
an  action  by  the  Toronto  Railway  Co.   against  the  city. 

It  would  seem  more  convenient  to  have  the  whole  ques- 
tion dealt  with  at  once,  and  it  would  probably  be  a  great  sav- 
ing of  costs. 


Cartwright,  Master.  January  13th,  1905. 

chambers. 

WILLIAMSON  V.  MERRILL. 

Discovery — Examination  of  Defendant — Defamation — Privi- 
lege— Statements  made  iy  Defendant  to  his  Wife. 

Motion  by  plaintiff  for  order  requiring  defendant  to 
attend  for  re-examination  for  discovery  and  to  answer  ques- 
tions 2403  to  2406  and  question  2422.  The  action  was  for 
defamation.  See  the  report  of  a  former  motion,  4  0.  W.  R. 
528. 

A.  E.  O'Meara,  for  plaintiff. 

G.  M.  Clark,  for  defendant. 
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The  Master. — The  questions  were  not  answered  on 
advice  of  defendant's  counsel^  who  argned  that  they  were 
irrelevanty  and  that  defendant  could  not  be  compelled  to 
state  what  he  had  told  his  wife.  On  the  argument  I  held 
that  the  questions  were  relevant  and  should  be  answered.  The 
motion  was  reserved  to  consider  the  other  ground.     .     .    . 

I  do  not  think  the  objection  can  be  sustained.  No  doubt^ 
a  husband  or  wife  cannot  be  made  to  disclose  any  communica- 
tion made  during  marriage  by  the  one  to  the  otiier :  B.  S.  0. 
1897  ch.  73,  sec.  8.  That,  however,  is  a  very  different  thing 
from  saying  that  a  husband  or  wife  cannot  be  compelled  to 
disclose  any  statement  made  by  the  witness  to  his  or  her 
partner.  Such  a  principle  would  in  the  present  case  be  an 
absolute  bar  to  the  action,  where  the  whole  alleged  cause  of 
action  is  founded  on  statements  made  by  defendant  to  his 
wife. 

Whether  such  an  extension  would  be  desirable  is  not  a 
matter  for  present  consideration.  See  Connolly  v.  Murrell, 
14  P.  B.  187,  270.     .     .     . 

The  order  will  go  as  asked,  with  costs  to  plaintiff  in  the 
cause. 


Boyd,  C.  January  13th,  1905. 

weekly  court. 

Be  DUNN  AND  CITY  OF  8TEATF0ED. 

Municipal  Corporation  —  Alteration  in  Orade  of  Sidewalk  — 
Injury  to  Adjoining  Land — Aisence  of  By-law — Remedy — 
Arbitration^Sale  of  Land  after  Injury — Right  of  Vendor 
to  Compensation, 

Appeal  by  city  corporation  from  award  of  arbitrator  al- 
lowing claimant  $80  damages  for  injury  to  his  property  by 
the  raising  of  the  level  of  a  sidewalL 

B.  S.  Bobertson,  Stratford,  for  appellants. 

E.  Sydney  Smith,  K.C.,  for  claimant. 

Boyd,  C. — ^When  a  municipality  undertakes  to  raise  the 
kvel  of  a  street  and  does  so  to  the  detriment  of  adjoining 
land,  that  is  a  matter  for  which  compensation  may  be  ob- 
tained by  the  owner  whose  land  is  injuriously  affected. 
Whether  done  under  by-law  or  by  the  inherent  authority  of 
the  body  as  conservator  of  roads,  the  like  liability  arises,  not 
by  way  of  action,  but  under  the  method  of  arbitration:  Pratt 
V.  Town  of  Stratford,  16  A.  B.  5. 

The  finding  of  the  learned  arbitrator  "  that  there  was  not 
imposed  upon  this  corporation  any  obligation  or  necessity 
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demanding  the  raising  of  the  walk  between  11  and  15  inches 
over  its  former  level  at  the  side  of  the  claimant's  land  "  can- 
not be  nsed  to  imply  that  the  damages  arising  from  raising 
the  land  did  not  "  necessarily  result  from  the  exercise  of  the 
municipal  powers,'^  and  so  oust  the  right  to  arbitrate  and 
remit  the  contention  to  the  forum  of  the  Court.  The  work 
was  done  voluntarily  by  the  corporation  in  the  exercise  of  its 
powers,  and  was  so  done  as  to  raise  the  level  of  the  highway, 
from  which  damage  necessarily  resulted  to  the  frontager. 

I  find  no  error  or  miscarriage  in  the  conduct  or  con- 
clusions of  the  arbitrator.     .     .     . 

If  or  do  I  think  the  sale  of  the  land  at  a  lessened  value  on 
account  of  this  damage,  after  it  had  been  done,  deprives  the 
owner  at  that  time  of  his  right  to  .  .  .  compensation, 
although  he  has  since  ceased  to  be  the  owner.  He  had  a 
vested  right,  which  is  not  disturbed  by  the  subsequent  alien- 
ation. 

Appeal  dismissed  with  costs. 


*BoYD,  C.  January  14th,  1905. 

CHAMBERS. 

CANADIAN  EADIATOR  CO  v.  CUTHBERTSON. 

Writ  of  Summons — S&rvice  out  of  Jurisdiction — Cause  of 
Action,  where  Arising  —  Contract  —  Conditional  Appear- 
ance. 

Appeal  by  defendants  from  order  of  Master  in  Chambers 
refusing  to  set  aside  order  for  issue  of  writ  of  summons  for 
service  out  of  the  jurisdiction,  the  writ  issued  pursuant  to  the 
order,  and  the  service  upon  defendants  in  Manitoba. 

C.  J.  Holman,  K.C.,  for  defendants. 

C.  A.  Moss,  for  plaintiffs. 

Boyd,  C. — The  contract  is  not  in  writing,  and  a  writ 
has  been  issued  in  the  Province  of  Ontario  and  served  in 
Manitoba,  on  aflSdavits  setting  forth  that  the  contract  was 
to  be  performed  by  payment  in  this  Province.  T^is  satisfies 
what  is  required  by  Rule  1246,  and,  although  defendants  by 
affidavit  dispute  and  say  that  the  contract  was  made  and  ix> 
be  performed  in  Manitoba,  yet  that  issue  cannot  or  should 
not  be  determined  in  a  summary  way  on  affidavits.  Yet 
should  defendants  be  protected  in  this  contention  and  have 
the  benefit  of  it  in  a  proper  way  and  at  a  proper  time. 

The  former  common  law  practice  was,  in  cases  of  doubt, 
to  require  plaintiff  to  give  an  undertaking  to  prove  at  the 
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trial  a  cause  of  action  within  the  jurisdiction  or  else  to  suffer 
nonsuit;  but  the  Ontario  Rule  173,  providing  for  conditional 
appearance,  favours  the  fonner  equitable  practice,  which  was 
to  enter  such  appearance  and  raise  the  want  of  jurisdiction 
by  plea  or  demurrer.  That  is  better  also  in  that  it  severs  the 
issue  as  to  jurisdiction  from  the  other  defences,  so  that  in  a 
case  where  there  will  be  great  expense  in  the  trial  of  all  the 
merits,  this  preliminary  matter  as  to  jurisdiction  may  be 
ordered  to  be  tried  separately.     .     .     . 

That  is  the  proper  course  to  take  on  this  appeal — ^not  to 
try  the  disputed  question  of  jurisdiction  on  aflBdavits,  but  to 
permit  defendants  to  enter  a  conditional  appearance  and 
thereafter  raise  the  contention  on  the  record. 

Appeal  dismissed ;  costs  in  cause  to  plaintiflfs. 


Boyd,  C.  January  14th,  1905. 

chambers. 

BEX  V.  MAY. 

Criminal  Law — Bail — Estreat— MJertificate  of  Non-apfeaa-ance 
— Informalitif — Criminal  Code — Forms — Motion  to  Vacate 
Estreat — Delay — Action  Taken  on  Certificate, 

Application  by  two  sureties  to  vacate  the  estreat  of  the 
recognizance  of  bail  given  by  them  on  behalf  of  defendants 
on  12th  January,  1899,  because  there  was  no  certificate  of 
non-appearance  indorsed  on  the  recognizance,  pursuant  to  sec. 
589  of  the  Criminal  Code. 

L.  P.  Heyd,  K.C.,  for  applicants. 

K.  C.  Clute,  K.C.,  for  the  Crown. 

Boyd,  C. — There  has  been  great  delay  (not  explained) 
in  making  this  motion,  and  unless  the  objection  is  substan- 
tial it  should  not  be  favoured. 

What  appears  on  the  bail-piece  is  this:  ^'The  accused 
was  directed  to  appear  to  answer  the  charge  before  the  police 
map'strate  of  St.  Thomas,  John  B.  Davidson,  on  16th  Jan- 
uary, 1899,  at  10  a.m."  And  on  the  back  thereof  is  written: 
*'  Defendant  and  his  sureties  having  been  called  and  not  ap- 
pearing, let  this  bond  be  estreated.  16th  Jany.,  1899. 
J.  B.  D.^' 

The  initials  appear  to  be  those  of  the  police  magistrate, 
who  has  signed  his  name  in  full  at  the  bottom  of  the  recog- 
nizance, and  the  information  given  as  to  non-appearance  is 
substantially  what  is  expressed  in  the  form  of  certificate  given 
in  the  Code :  see  form  E.  in  schedule. 
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Section  589  says :  "  If  the  accused  does  not  appear  .  .  . 
the  said  justice  having  certified  upon  the  back  .  .  .  the  non- 
appearance of  the  accused  in  the  form  B.  of  schedule  hereto^ 
may  transmit/'  etc. :  see  now  63  &  64  Vict  ch.  46,  amending 
sec.  589. 

The  use  of  the  form  is  merely  directory,  and  the  Code 
says  itself:  ^'The  several  forms  varied  to  suit  the  case,  or 
forms  to  the  like  effect,  shall  be  deemed  good,  valid,  and 
sufficient  in  law:'^  sec.  982. 

The  magistrate  has  certified  on  the  back  with  sufficient 
formality  by  affixing  his  initials  to  the  memorandum  of  non- 
appearance on  the  very  day  of  default :  Caton  v.  Caton,  L.  R. 
2  H.  L.  at  p.  143;  Sanborn  v.  Flagler,  9  Allen  (Mass.)  478; 
Regina  v.  Hamilton,  12  Man.  L.  R.  at  p.  366. 

The  Judge  at  the  Sessions  having  acted  on  the  return 
and  evidence  of  default  as  sufficient,  I  do  not  think  his  ruling 
should  be  interfered  with  after  this  lapse  of  time  and  for  no 
substantial  reason. 

Application  refused. 


Boyd,  C.  January  14th,  1905. 

chambers. 

REX  V.  BOLE. 

Criminal  Law — Bail — Estreai— ^Motion  to  Vacate  —  Bday — 
Adjournment  of  Hearing  without  Notice  to  Sureties — Con- 
fticting  Affidavits, 

Application  by  sureties  to  vacate  estreat  of  recognizance 
of  bail  given  by  them  on  behalf  of  defendant  in  1899. 

L.  F.  Heyd,  K.C.,  for  applicants. 
R.  C.  Clute,  K.C.,  for  the  Crown. 

Boyd,  C. — .  .  .  I  can  find  no  good  ground  to  inter- 
fere. Thifi  also  is  a  case  of  delay  in  moving  against  an 
estreat  ordered  in  1899.  The  recognizance  of  bail  and  the 
certificate  indorsed  of  its  forfeiture  are  in  due  and  regular 
form  and  in  conformity  with  the  Code. 

What  is  relied  upon  is,  that  there  was  some  understand- 
ing entered  into,  of  which  the  sureties  were  not  cognizant,  as 
to  the  enlargement  of  the  hearing.  These  allegations  are 
met  and  fully  answered  by  the  affidavits  of  the  magistrate 
and  the  countjr  attorney ;  and  it  is  not  proper  practice,  in  the 
face  of  conflicting  afiSdavits  on  matters  extrinsic  to  the 
written  record,  to  interfere  in  a  summary  way  to  vacate  the 
estreat. 

Application  refused. 
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January  14th,  1906. 
divisional  court. 

MEEXIE  V.  TILSONBUEG,  LAKE  ERIE,  AND  PACIFIC 

B.  W.  CO. 

Railway  —  Injury  to  Person  Loading  Car — Train  Running 
inio  Car — Negligence — Absence  of  Proper  Appliances  to 
Stop  Train — Evidence — Misdirection — Res  Ipsa  Loquitur 
— Evidence  as  to  Cause  of  Injury  also  Given — New  Trial. 

Motion  by  defendants  to  set  aside  the  verdict  and  judg- 
ment for  plaintiff  in  an  action  for  negligence  tried  before 
Magee^  J.^  at  Woodstock,  and  to  dismiss  the  action  or  for  a 
new  trial. 

The  motion  was  heard  by  Meredith,  C.J.,  MacMahon, 
J.,  Teetzel,  J. 

6.  T.  Blackstock,  K.C.,  for  defendants. 

C.  Millar,  for  plaintiff. 

MacMahon,  J. — ^Plaintiff  is  a  labourer,  and  was  on  28th 
January,  1903,  employed  by  the  Tilson  Co.  in  loading  with 
flour  a  car  of  defendants  standing  on  the  railway  track  in 
front  of  the  mills  of  the  Tilson  Co.  at  Tilsonburg.  While 
80  engaged  plaintiff  received  personal  injuries  which  it  is 
alleged  were  caused  by  the  negligent  and  unskilful  driving 
of  a  train^  consisting  of  an  engine,  two  flat  cars  loaded  with 
lumber,  and  a  box  car,  which  struck  the  car  plaintiff  was 
unloading,  causing  a  crate  containing  card-board,  weighing 
about  600  pounds,  to  fall  upon  him,  which  caused  the  in- 
juries of  which  he  complained.     .    .     . 

The  train  crew  consisted  of  the  conductor,  engine-driver, 
fireman^  and  brakesman,  and  when  it  reached  Tilsonburg 
station,  the  train  was  divided  at  the  rear  end  of  the  baggage 
car,  and  the  engine  and  tender,  with  that  car  attached,  hooked 
on  to  flat  cars  loaded  with  lumber,  which  were  standing 
on  a  siding,  to  take  them  over  to  the  Grand  Trunk  Eailway 
air  line. 

The  Tilson  Co.  had  built  a  railway  about  seven-eighths 
of  a  mile  long,  by  which  it  was  connected  with  the  Grand 
Trunk,  the  Michigan  Central,  and  defendants'  line,  by 
means  of  switches. 

In  order  to  place  the  two  cars  of  lumber  on  the  Grand 
Tmnk  line,  the  train  of  defendants  was  run  north  from  its  sta- 
tion a  short  distance,  and  was  then  backed  south  on  the  Tilson 
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Co/s  line  about  1,260  feet,  where  there  is  a  switch  connect- 
ing it  with  the  Michigan  Central,  and  before  coming  to  this 
the  brakesman  got  off  to  turn  the  switch  at  that  point.  At  a 
distance  of  about  150  feet  south  of  that  is  the  Grand  Trunk 
Kailway  switch,  and  before  the  engine  reached  it  the  con- 
ductor got  off  the  train  to  open  the  switch  so  as  to  allow  the 
train  to  pass  over  to  the  Grand  Trunk  line,  but  the  engine^ 
driver,  although  he  turned  the  air  brakes  up  to  the  emergency 
notch  and  reversed  his  engine,  could  not  stop  the  train,  which 
was  backing  on  a  down  grade  of  2^  feet  in  100  feet,  or  an 
incline  of  85  feet  in  4,400  feet — ^the  distance  between  de- 
fendants^ station  and  Tilson^s  mill,  where  plaintiff  was  in- 
jured. The  engine-driver  jumped  from  the  engine  when 
2,200  feet  from  the  mill,  and  the  fireman  jumped  off  a  short 
time  after  the  engine-driver.  The  former  said  the  train  was 
then  running  at  the  rate  of  10  or  11  miles  an  hour. 

The  engine-driver  .  .  .  followed  the  train  down,  and 
when  near  Tilson's  mill  the  engine,  with  a  full  head  of  steam 
on,  was  returning  with  the  tender  and  baggage  car  attached — 
the  two  flat  cars  having  become  uncoupled  when  they  collided 
with  the  car  standing  at  the  mill.     .     .     . 

What  I  regard  as  the  obstacle  to  plaintiff^s  retaining  the 
verdict  of  the  jury  is  what  the  learned  Judge  told  the  jury 
towards  the  conclusion  of  his  charge,  where  he  said : 

"There  is  one  thing  I  have  not  touched  upon:  the  con- 
dition of  the  engine.  .  .  .  On  most  engines  there  is  what 
is  called  a  sand-pipe,  coming  down  in  front  of  the  driving 
wheels,  which,  in  case  of  a  slippery  rail,  puts  sand  upon  the 
tracks  in  order  that  the  driving  wheels  may  get  a  better  grip 
thereby,  and  not  slip  upon  the  rails.  It  is  said  by  Mr.  Clark, 
the  gentleman  who  was  so  long  upon  the  railway,  that  it  is 
now  very  largely  the  custom  to  have  a  steam-jet  coming  down 
in  the  rear  ...  to  clean  the  rail.  He  says  that  it  is 
preferred  to  a  sand-pipe.  Then  he  also  speaks  of  another 
pipe  that  is  sometimes  used — ^a  rear  sand-pipe,  that  is,  a  pipe 
.  .  .  coming  down  behind.  And  it  is  important,  perhaps, 
for  you  to  consider  that  rear  sand-pipe  and  what  the  evidence 
is  with  regard  to  it.  Manifestly,  putting  sand  upon  a  rail 
behind  the  driving-wheel  would  not  give  any  grip  to  the 
wheel,  because  the  wheel  would  be  in  advance  until  you  come 
to  reverse  the  engine;  but  then,  when  the  engine  is  going 
backwards,  that  sand-pipe  would  become  of  use.  Mr.  Clark, 
the  witness  called  by  plaintiff,  says  that  that  is  very  seldom 
used.  .  .  Mr.  Kennedy,  the  Grand  Trunk  master  mechanic, 
called  for  defendants,  says  that  they  have  the  sand-pipes  at 
the  rear  of  the  driving-wheels  on  about  10  per  cent,  of  their 
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engines^  and  then  he  adds  this :  '  It  is  used  on  engines  for 
switching  and  on  engines  for  heavy  work,  such  as  pushing  up 
grade/  .  .  He  says  as  to  the  steam-jet  that  about  50  per  cent, 
of  their  engines  have  it.  On  the  other  hand,  the  gentleman 
from  the  Canadian  Pacific,  Mr.  Preston,  says :  ^  The  sand- 
pipe  behind  the  driving-wheel  is  not  used  to  any  extent  on 
our  line.  I  have  not  seen  it  on  other  lines.  The  steam-jet 
behind  the  drivers  we  do  not  use  except  on  one  engine,  and 
then  it  is  to  wet  the  rails  to  clean  the  sand  off.  I  never 
heard  of  it  to  get  rid  of  a  wet,  frosty  rail.^  In  dealing  with 
the  question  as  to  whether,  at  this  particular  point,  these 
defendants  should  have  had  better  appliances  than  they  had 
to  guard  against  a  train  going  down  that  grade,  it  is  a  ques- 
tion for  you  to  consider  whether,  when  the  Grand  Trunk  use 
sand-pipes  at  the  rear  of  the  driving-wheels  on  engines  for 
switching  service,  and  on  heavy  work  pushing  up  grades, 
these  defendants  should  have  provided  a  sand-pipe  at  this 
particular  point.  .  .  .  You  have  to  bear  in  mind  that 
railway  companies  ...  are  not  supposed  to  have  the 
very  latest  appliances.  .  .  .  They  are  expected  to  have 
reasonable  appliances,  reasonably  up  to  date,  reasonably  suffi- 
cient for  the  work  which  is  required  to  be  done;  and  where 
the  Grand  Trunk  have  only  10  per  cent,  of  their  engines 
equipped  with  a  sand-pipe  at  the  rear,  and  the  Canadian 
Pacific  do  not  use  it  to  any  extent,  it  is  a  question  for  you 
whether  it  would  be  reasonable  to  expect  these  defendants  to 
have  it  upon  their  engine,  they  having  only  35  miles  of  road 
and  a  very  few  engines.  But  you  have  also  to  consider,  on 
the  other  side  of  the  question,  whether  that  was  a  point 
which  was  so  dangerous  that  they  should  have  had  a  provi- 
sion of  that  sort  to  guard  against  engines  slipping  down  that 
grade  either  upon  frosty  rails  or  wet  rails  or  upon  other 
slippery  rails,  to  guard  against  that  and  to  do  the  heavy 
work  which  is  required  at  that  particular  point,  that  is,  the 
work  of  pushing  up,  with  only  a  few  locomotives.  What  do 
you  say  as  to  whether  it  would  be  reasonable  to  expect  a  small 
road  to  have  engines  such  as  the  Grand  Trunk  have  for  the 
purpose  of  doing  the  kind  of  work  that  they  have  to  do  at 
Tilsonburgr 

As  this  train  was  backing  on  th^  line,  sand-pipes,  to  be  of 
any  avail  in  staying  the  progress  of  the  train  on  the  down 
grade,  must  have  been  in  rear  of  the  rear  driving-wheels.  .  .  . 

There  was,  in  my  humble  judgment,  no  evidence  whatever 
upon  which  a  jury  could  properly  find  that  defendants  were 
guilty  of  negligence  in  not  having  the  engine  in  question 
equipped  with  a  rear  sand-pipe.    A  like  observation  applies 
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to  the  alleged  negligence  of  defendants  in  not  providing  a 
8team-jet  behind  the  rear  driving-wheels.    .    .    . 

It  is  impossible  to  say  what  eSect  the  part  of  the  learned 
Judge^s  charge  referred  to  may  have  had  on  the  jury.  They 
may,  in  finding  in  plaintiflFs  favour,  have  reached  the  con- 
clusion that  defendants  were  guilty  of  negligence  in  not  hav- 
ing one  or  both  of  the  appliances  referred  to  attached  to  the 
engine.  If  so,  as  I  have  pointed  out,  there  was  no  evidence 
upon  which  such  a  finding  could  properly  be  mada 

On  the  ground  of  misdirection,  the  verdict  and  judgment 
must  be  set  aside,  and  a  new  trial  had.  The  costs  of  the 
former  trial  and  of  this  motion  to  be  costs  in  the  cause,  unless 
otherwise  ordered  by  the  trial  Judge. 

Meredith,  C.J. — I  agree  with  the  judgment  of  my 
brother  MacMahon,  and  have  only  a  few  words  to  add.  .  .  . 

Counsel  for  defendants,  while  not  disputing  that  the  doc- 
trine of  res  ipsa  loquitur  was  applicable  to  the  occurrence 
which  resulted  in  the  injury  of  which  plaintifE  complains, 
contended  that  plaintiflF  was  not  entitled  to  invoke  that  doc- 
trine in  support  of  the  action,  because,  as  the  fact  was,  his 
counsel  had  not  been  content  to  rest  his  case  on  proof  of  the 
occurrence,  and  the  injury  having  been  caused  by  it,  and  the 
presumption  arising  from  this  expressed  in  the  phrase  res 
ipsa  loquitur,  but  had  gone  on  to  attempt  to  prove  specific 
acts  of  negligence,  and,  as  counsel  contended,  to  prove  the 
actual  cause  of  the  accident.  No  authority  was  referred  to 
in  support  of  this  contention,  and  I  am  unable  to  see  why, 
on  principle,  the  course  taken  by  plaintiflE^s  counsel  at  the 
trial  should  have  the  effect  which  it  is  contended  should  be 
given  to  it,  or  why,  if,  on  the  whole  case,  defendants,  upon 
whom  the  burden  rested  of  overcoming  tiie  presumption  of 
negligence  which  arose  from  the  happening  of  the  occurrence, 
had  not  made  it  to  appear  that  it  had  happened  without  neg- 
ligence  on  their  part,  plaintiff  was  not  entitled  to  recover? 

•         •        • 

[Great  Western  E.  W.  Co.  v.  Braid,  1  Moo.  P.  C.  104, 
referred  to.] 

Teetzel,  J.,  agreed  in  the  result. 
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January  10th,  1905. 
divisional  court. 

FOBSYTHE  v.  CANADIAN  PACIFIC  E.  W.  CO. 

Master  and  Servant — Injury  to  Third  Person  by  Negligence  of 
Servant — Acts  outside  of  Employment — Railway — Section-' 
men — Piling  Ties  on  Highway  near  Crossing. 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by 
Anglin,  J.,  at  the  trial,  and  to  enter  judgment  for  plaintiff 
upon  the  findings  of  the  jury  or  for  a  new  trial. 

Action  to  recover  damages  for  bodily  injuries  sustained 
by  plaintiff  by  reason  of  the  alleged  negligence  of  defendants. 

C.  Millar,  for  plaintiff. 

I.  F.  Hellmuth,  K.C.,  and  W.  H.  Curie,  Ottawa,  for  de- 
fendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.J. — We  are  of  opinion  that  the  nonsuit  was 
right  and  that  the  motion  should  be  dismissed. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  owing  to  his  horse  having 
taken  fright  at  a  pile  of  ties  lying  at  the  side  of  the  highway 
which  was  crossed  by  the  line  of  the  Canadian  Pacific  Eail- 
way,  and  which  were  piled,  as  it  appears  from  the  plan,  just 
outside  of  the  line  of  the  travelled  way. 

The  horse  appears  to  have  run  away,  and  plaintiff  to  have 
suffered  severe  injuries. 

Defendants  are  sought  to  be  made  liable  because,  as  was 
undoubtedly  the  fact,  the  ties  were  placed  where  they  were 
by  a  man  named  Dunlop,  who  was  section-foreman  of  the 
aefendant  railway,  and  two  men  working  under  him  upon 
the  section, — a  man  by  the  name  of  Torrance,  who  was  called 
as  a  witness  at  the  trial,  and  a  man  named  Murphy. 
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The  qnestioii  turns  upon  the  cireamstaiices  in  whidi  the 
ties  were  placed  there>  and  whether  the  sectionmen  in  put- 
ting them  there  were  acting  in  the  course  of  their  employment 
K*  as  to  render  defendants  liable  for  their  negligent  or  un- 
lawful act 

The  evidence  upon  this  point  is  in  a  naxrow  compass  and 
to  be  found  in  the  testimony  of  Torrance,  which  occupies 
three  pages  of  the  shorthand  notes. 

Torrance,  as  I  have  said,  was  a  sectionman  working  under 
Dunlop.  According  to  the  testimony  of  Torrance,  when  ties 
that  were  worn  out  were  removed  from  the  track,  the  duly  of 
the  sectionmen,  acting  under  the  foreman,  Dunlop,  in  this 
particular  section,  was  to  bum  the  ties  beside  the  track. 
There  is  evidence  from  which  the  jury  would  probably  be 
justified  in  inferring  that  defendants  had  permitted  the 
sectionmen,  or  any  of  their  employees  who  desired  to  have 
the  ties  for  firewood,  to  take  them  instead  of  burning  them 
beside  the  track. 

Dunlop  had,  upon  other  occasions,  according  to  the  tes- 
timony, availed  himself  of  that  permission. 

The  ties  in  question  were  brought  from  where  they  had 
been  collected  upon  the  side  of  the  track  by  the  two  men  and 
Dunlop — the  two  men  acting  under  the  directions  of  Dun- 
lop— ^not  for  the  defendants'  purposes  (I  think  it  is  dear 
tLat  no  other  inference  could  be  drawn),  but  for  the  purpose 
of  Dunlop.  appropriating  them  to  his  own  use,  according  to 
the  permission  which  had  been  given  to  him  by  his  em- 
ployers. 

The  ties  were  brought  and  placed  upon  the  highway,  so 
that  they  would  be  in  a  convenient  position  to  be  ultimately 
removed  by  Dunlop  to  hid  residence.  The  evidence  does  not 
shew,  and  perhaps  it  is  not  important  to  know,  how  far  from 
the  track  Dunlop  lived. 

It  seems  to  me  that  plaintifE  is  upon  the  horns  of  this 
dilemma:  If  there  is  no  evidence  that  the  sectionmen  had 
authority  to  take  and  remove  these  ties  for  their  own  use, 
then  what  was  done  was  an  unlawful  act,  and  it  could  not 
be  said,  if  the  act  of  removing  them  was  a  wrongful  act  and 
ft  misappropriation  of  the  property  of  defendants,  to  be  an 
act  done  by  the  sectionmen  in  the  course  of  their  empJoyment. 
If,  on  the  other  hand,  and  that  seems  to  be  the  more  likely 
and  probable  view  of  the  matter,  there  was  the  permission  to 
Dunlop  to  take  them,  I  think  upon  this  evidence  Dunlop 
must  be  taken  to  have  availed  himself  of  that  permission,  and 
that  from  the  moment  he  made  any  disposition  of  the  ties 
it  must  have  been  a  disposition  for  his  own  purposes  and  not 
for  those  of  his  employers,  and  therefore  that  what  was  done 
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by  the  mea,  although  in  the  employment  of  the  defendants, 
was  not  done  in  the  course  of  their  employment,  but  waa  done 
for  Dunlop. 

Thia  la  somewhat  similar  to  the  case  put  by  my  brother 
Magee  during  the  argument: — A  farmer,  who  has  some  cord- 
wood  upon  his  farm,  is  willing  that  one  of  his  hired  men 
shall  have  the  benefit  of  a  quantity  of  it,  and  says  to  him, 
"John,  you  may  take  my  team  and  waggon,  and  the  other 
man,  Bobert,  may  assist  you  in  taking  that  cordwood  away 
for  your  own  use/'  The  man,  either  through  negligent  driv- 
ing, or,  as  in  this  case,  by  improperly  piling  the  wood  upon 
the  highway,  does  something  which  causes  injury  to  another ; 
it  seems  to  me  it  would  be  clear  in  such  a  case,  that  the 
farmer  would  not  be  answerable,  for  what  was  being  done 
by  the  man  was  being  done  for  himself;  and  so  also  in  regard 
to  the  assistance  given  by  the  man  who,  upon  this  sugges- 
tion, was  permitted  to  assist  him. 

In  the  case  of  Story  v.  Ashton,  L.  R.  4  Q.  B.  476,  there 
is  a  discuasion  as  to  the  circxmistanceB  in  which  it  may  pro- 
perly be  found  that  a  servant  is  not  acting  in  the  course  of 
his  employment,  and  in  which  it  may  be  found  that  he  is  so 
acting. 

Again,  in  a  case  of  Sanderson  v.  Collins,  a  decision  of  the 
Court  of  Appeal,  [1904]  1  K.  B.  628,  the  language  of  the 
Master  of  the  Bolls  seems  to  me  particularly  apposite  to  this 
case.  He  says :  "  If  the  servant  in  doing  any  act  breaks  the 
connection  of  service  between  himself  and  his  master,  the  act 
done  in  those  circumstances  is  not  that  of  the  master.^' 

Now,  it  seems  to  me  that  when  Dunlop  determined  to 
avail  himself  of  the  privilege  given  to  him  by  defendants  to 
take  the  ties  for  his  own  use,  and  commenced  to  remove  them 
for  that  purpose,  as  plainly  he  did  upon  the  testimony,  that 
moment  there  was  a  breaking  of  the  connection  of  service 
l«€tween  himself  and  his  master,  and  after  that  time  he  and 
the  men  under  him  cannot  be  said  to  have  done  the  act  which 
they  did  in  the  course  of  their  employment,  but  that  the  more 
pToper  view  of  it  is  that  they  did  it  for  Dunlop. 

There  are  two  other  (American)  cases  which  may  be 
referred  to.  In  Baxter  v.  Chicago,  Bock  Island,  and  Pacific 
r.  W.  Co.,  87  Iowa,  it  appeared  that  cattle  had  been  run 
down  upon  the  railway  track,  and  one  of  them  had  been  in- 
jured and  had  been  left  upon  the  highway,  upon  the  cattle- 
gcard.  The  company  was  made  liable  because  it  was  the 
duty  of  the  sectionman,  by  whose  negligent  act  in  removing 
the  cattle  the  injury  complained  of  waa  occasioned,  although 
he  was  not  employed  for  that  particular  section,  if  he  found 
such  an  obstruction,  to  remove  it. 
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There  is  an  intereBtmg  dificussion  of  the  question  before 
rs,  which  I  shall  not  stop  to  read,  in  Tinker  v.  New  York, 
Ontario,  and  Western  R  B.  Co.,  71  Hnn  431. 

There  may  have  been  some  reason  for  it,  but  in  the  ques- 
tions put  to  the  jury,  a  most  material  one,  which  lay  at  the 
root  of  the  question  of  the  liability  of  defendants,  was  not 
included  I  refer  to  the  question  whether  the  pile  of  ties  was 
calculated  to  frighten  horses  and  so  constituted  a  nuisance  in 
the  public  highway. 

Without  a  finding  of  that  kind,  there  might  have  been 
seme  diflBculty,  if  we  had  been  of  a  different  opinion,  in  giv- 
ing effect  to  plaintiff's  motion. 

The  motion  is  dismissed  with  costs. 


Winchester,  Co.J.  January  11th,  1905. 

county  court  of  york. 

lEBZINO  V.  TORONTO  GENERAL  HOSPITAL 

TRUSTEES. 

Master  and  Servant — Liahtlity  of  Master  for  Theft  of  Servant 
— -Scope  of  Employment  —  Bailment  —  Hospital— Charity 
Patient. 

Action  to  recover  $160,  which  the  plaintiff  alleged  had 
been  taken  from  him  while  an  inmate  of  defendants^  hospital 
by  defendants,  their  servants  or  agents,  to  the  use,  benefit, 
and  advantage  of  defendants,  their  servants  or  agents. 

R.  W.  Eyre,  for  plaintiff. 

H.  D.  Gamble,  for  defendants,  contended  that  tJieyjrffpiUlr 
not  be  made  liable  as  bailees,  for,  if  .lbi#...-«iw«fr  ft  ^^ment, 
defendants  were  gratuitous.j3»J!«fefr,^fn3  to  make  them  liable 
gross  negligence  must  'Be  shewn,  whereas  upon  the  evidence 
no  negligence  whatever  had  been  proved.  In  answer  to  the 
charge  that  the  money  had  been  stolen  by  one  of  the  servants 
of  defendants,  he  contended  that  defendants  could  only  be 
made  liable  where  the  tort  of  the  servant  was  within  the 
scope  of  the  employment,  and  referred  to  Cheshire  v.  Bailey, 
21  Times  L.  R.  130.  He  further  submitted  that  defend- 
ants could  not  be  made  liable  by  any  analogy  tqj 

inn-keepers  being  one  of  ^hQ, .t^'^SWl  '**^'  "l"^^'^^!^'  i^> '  li  1 1 1  n  t  bailees 
are  not  insures  6?  tfie  goods  in  their  custody.  Among  other 
cases  he  referred  to  Cayle's  Case,  1  Sm.  L.  C,  11th  ed.,  p. 
119.  He  also  submitted  that  boarding-house  keepers  not 
being  responsible  for  the  loss  of  their  lodgers*  property,  de- 
fendants were  in  a  very  much  stronger  position,  inasmuch 
as  the  institution  was  a  charitable  one,  making  no  profit 
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whatever  from  the  inmate.    He  also  referred  to  Holder  v. 
Soulby,  8  C.  B.  K  S.  254. 

Winchester,  Co.J. — The  evidence  on  behalf  of  plaintiff 
is  to  the  effect  liiat  plaintiff^  being  seriously  injured  in  the 
head  and  body,  was  taken  to  the  emergency  hospital  belong- 
ing to  defendants,  and  while  there  $160,  wrapped  up  in  a 
handkerchief  and  tied  around  his  1%  below  ihe  knee,  wa» 
taken  from  plaintiff  by  a  ward-tender  named  Venning  or 
Hillington  in  defendants'  service,  and  that  he  has  not  re- 
ceived any  part  of  the  money  since.  The  ward-tender  was 
arrested  on  a  chaige  of  the  theft  of  this  money^  and  a  hand- 
kerchief was  found  in  his  possession,  which  plaintiff  stated 
was  the  one  in  which  the  money  was  wrapped.  On  the  hear- 
ing of  the  charge  of  theft  the  ward-t^ider  was  acquitted. 

The  evidence  on  behalf  of  defendants  contradicted  that 
s^ven  by  plaintiff  as  to  the  place  and  manner  of  his  undressing, 
and  would  indicate  that  there  was  no  money  taken  from  him 
either  by  the  ward-tender  or  any  one  else.  Had  the  ward- 
tender  been  called,  and  explained  how  he  came  into  posses- 
sion of  the  handkerchief  claimed  by  plaintiff,  and  shewed 
that  he  did  not  receive  any  money  in  it,  there  would  have 
been  no  necessity  for  reserving  judgment  in  the  case;  but 
this  was  not  done,  although  it  was  shewn  that  the  man  was 
available. 

In  considering  the  evidence^  one  cannot  overlook  the  fact 
that  plaintiff,  during  the  whole  time  he  was  in  the  emer- 
gency hospital,  a  period  of  7  days,  never  once  referred  to  this 
money;  and,  although  $4,  in  a  purse,  handed  by  him  to  one 
of  the  nurses  when  he  entered  the  emergency  hospital,  was 
returned  to  him  when  leaving  it,  he  did  not  refer  to  or  ask 
for  the  $160  which  he  now  alleges  was  taken  from  him. 

Defendants  are  sued  as  being  responsible  for  the  actions 
of  their  servant,  it  being  alleged  that  he  took  the  money.  The 
limits  of  liability  of  a  master  for  torts  of  a  servant  are  set 
out  in  Clerk  and  Lindsell  on  Torts,  p.  69,  as  follows :  '^Where 
the  relationship  of  master  and  servant  exists,  the  employer 
is  liable  for  all  torts  committed  by  the  person  employed,  pro- 
vided first,  they  were  within  what  is  usually  termed  the  scope 
of  the  employment,  and  secondly,  were  either  unintentional, 
that  is  to  say,  amounted  to  mere  acts  of  negligence,  or  if  in- 
tentional, were  intended  to  be  done  in  the  interest  and  for  the 
benefit  of  the  employer.*' 

It  is  clear  that  if  the  money  in  question  were  taken  by 
the  ward-tender  as  alleged,  the  taking  was  not  done  within 
the  scope  of  his  employment  as  set  forth  in  the  above  limits. 
On  this  point  I  would  refer  to  Cheshire  v.  Bailey,  21  Times 
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L.  fi.  130,  cited  by  defendants'  counsel.  In  that  case  de- 
fendant had  agreed  to  let  on  hire  to  plaintiff,  by  the  week,  a 
brougham,  horse,  and  coachman  for  the  use  of  plaintiff's 
commercial  traveller  in  taking  round  samples  of  goods  to 
customers.  Defendant  was  not  told  the  character  of  the 
samples  to  be  carried.  While  the  carriage  was  bemg  so  used, 
the  traveller  went  to  lunch,  leaving  the  carriage  and  its  con- 
tents in  charge  of  the  coachman,  and  while  he  was  away  the 
contents  of  the  carriage  were  stolen  with  the  connivance  of 
the  coachman.  The  coachman  had  been  in  defendant's  em- 
ployment for  some  time  and  had  borne  a  good  character. 
The  Court  of  Appeal  held  that  defendant  had  undertaken  by 
his  servant  to  use  due  care  in  safeguarding  the  sccmples  in 
the  temporary  absence  of  the  traveller,  and  would  therefore 
have  been  liable  for  the  negligence  of  his  servant,  acting 
within  the  scope  of  his  employment;  but  that,  as  the  felony 
of  the  servant  which  caused  the  loss  of  the  samples  was  an 
act  done  outside  the  scope  of  his  employment,  defendant  was 
not  liable.  The  Master  of  the  Bolls  in  his  judgment  said: 
"There  was  no  special  contract  in  this  case  altering  the 
ordinary  rights  of  the  parties  as  implied  by  law  upon  a  bail- 
ment of  this  class.  Technically  it  seems  to  come  under  the 
class  described  as  locatio  opens  faciendi.  The  defendant, 
though  not  a  common  carrier,  has  come  under  the  ordinary 
obligations  of  a  person  who  undertakes  for  consideration  to 
do  the  work  of  carrying  the  plaintiff's  traveller  and  his 
goods  to  such  destination  as  he  shall  direct.  He  is  bound 
therefore  to  bring  reasonable  care  to  the  execution  of  every 
part  of  the  duty  accepted.  He  may  perform  that  duty  by 
servants  or  personally,  and  if  he  employs  servants  he  is  as 
much  responsible  for  all  acts  done  by  them  within  the  scope 
of  their  employment  as  he  is  for  his  own.  But  he  is  not  an 
insurer,  and  is  not  answerable  for  acts  done  by  his  servants 
outside  the  scope  of  their  employment.  Hence  he  is  not 
responsible  for  the  consequences  of  the  crime  committed  by 
the  driver  in  this  case,  which  was  clearly  outside  the  scope 
of  his  employment,  unless  it  can  be  shewn  that  the  happen- 
ing of  the  crime  was  due  to  the  defendant's  negligence.  It 
is  a  crime  committed  by  a  person  who  in  committing  it  sev- 
ered his  connexion  with  his  master,  and  became  a  stranger, 
and  as  the  circumstances  under  which  it  was  committed  are 
known  it  raises  no  presumption  of  negligence  in  the  defend- 
ant. He  took  reasonable  care  to  perform  his  duty  in  that 
he  sent  out  a  servant  whom  he  reasonably  supposed  to  be 
trustworthy  to  drive  the  brougham  and  watch  its  contents 
in  the  traveller's  absence,  and  he  was  not  bound  to  do  more. 
That  an  ordinary  contract  of  bailment  of  this  class  does  not 
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inyolye  a  warranty  that  the  servant  shall  not  torn  thief,  and 
so  cease  to  exhibit  reasonable  care,  where  the  master  has 
devolved  the  dui^  of  custody  on  the  servant,  is  clear  from 
the  fact  that  no  class  of  bailee  except  common  carriers 
and  innkeepers  are  now  at  common  law  deemed  responsible 
for  the  theft  of  their  servants  nnless  such  theft  was  attribut- 
able to  the  n^ligence  of  the  master/' 

The  case  of  Hoiilder  v.  Sonlby,  8  C.  B.  N.  S.  254,  de- 
cided that  the  law  imposes  no  obligation  upon  a  lodging- 
house  keeper  to  take  care  of  the  goods  of  his  lodger,  and 
therefore  the  lodging-house  keeper  was  not  responsible  for 
tiie  loss  where  the  property  of  a  lodger  who  was  about  to  quit 
had  been  stolen  by  a  stranger  who  in  the  lodger's  absence  was 
permitted  by  the  occupier  of  the  house  to  enter  the  rooms  for 
the  purpose  of  viewing  them. 

Defendants  herein  are  not  brought  within  the  cases 
applicable  to  innkeepers,  nor  are  they  bailees  for  hire,  as 
plaintifE  paid  nothing  for  the  services  rendered  to  him,  nor 
was  he  charged  anything.  lii  the  Am.  &  Eng.  Encyc.  of 
Law,  2nd  ed.,  it  is  stated  that  a  pubUc  hospital  or  asylum  is 
liable  for  the  tort  or  negligence  of  an  officer  or  servant  only 
when  such,  corporation  has  been  guilty  of  negligence  in  select- 
ing such  oflScer  or  servant.  When  the  corporation  have  exer- 
cised due  and  reasonable  care  in  the  original  selection  of  the 
offending  officer  or  servant,  they  are  not  liable  for  his  subse- 
quent act,  unless,  prior  to  the  occurrence  of  such  act,  know- 
ledge of  the  unfitness  and  incapacity  of  such  officer  or  servant 
was  communicated  to  and  fully  brought  home  to  the  corpora- 
tion. The  evidence  herein  shewed  that  defendants  in  hiring 
the  ward-tender  were  not  negligent,  and  that  no  complaint  was 
made  against  him  until  the  present  case. 

Not  only  upon  the  evidence  but  also  upon  the  law  I  am 
of  opinion  that  plaintiff  fails  to  prove  his  claim  against  de- 
fendants. 

The  action  will  be  dismissed  with  costs. 


January  13th,  1906. 
divibiokal  ooubt. 

COLEMAN  V.  ECONOMICAL  MUTUAL  FIRE  INS.  CO. 

Fire  Insurance — Interim  Receipt — tmmaierial  Variation  in 
Polictf — Prior  Insurance  riot  Assented  to —  Insurance  in 
Plaintiff's  Name — Mortgagee — Agent — Ratification. 


Appeal  by  plaintiff  from  judgment  of  Idington,  J.,  4 
0.  W.  B.  466. 
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A.  J.  Bassell  Snow^  for  plaintiff. 
William  Davidson^  for  defendants. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Magee^ 
J.),  dismissed  the  appeal  without  costs. 


Britton,  J.  January  16th,  1905. 

TRIAL. 

GREIG  V.  MACDONALD. 

\ 

Partnership — Dissolution — Claims  against  Partner-^Partner 
Engaging  in  other  Business — Acquiescence — ^Counterclaim 
— Questions  of  Fact. 

\ 
Prior  to  12th  February,  1902,  plaintiflE  Greig  and  defend- 
ant were  partners  carrying  on  business  as  merchants  under 
the  name  of  Greig  and  Macdonald  at  Seaf orth.  On  that  day 
defendant  sold  his  interest  in  the  business  and  the  assets 
and  goodwill  thereof  to  plaintiff  Stewart,  and  plaintiffs  con- 
tinued the  business  as  partners. 

Plaintiffs*  claim  was  to  recover:  (1)  an  alleged  dd)t 
cwing  by  defendant  on  and  before  12th  February,  1902,  to  the 
old  firm,  called  an  asset  of  the  business;  (2)  a  debt  owing 
by  defendant  to  plaintiffs  for  money  and  goods  supplied  to 
defendant  since  12th  February,  1902;  (3)  compensation  from 
defendant  for  time  consumed  and  remuneration  received  by 
him,  during  the  6  years  of  his  partnership  with  plaintiff 
Greig,  in  acting  as  the  ticket  agent  of  the  Canadian  Pacific 
Railway  Company,  and  as  the  agent  at  Seaforth  of  the  Do- 
minion Express  Company. 

Defendant  asserted  a  counterclaim  for  services  rendered 
.to  plaintiffs  after  12th  February,  1902. 

W.  Proudfoot,  K.C.,  for  plaintiffs. 

George  Kerr,  for  defendant. 

Britton,  J.,  reviewed  the  evidence  and  found  all  the  facts 
in  favour  of  defendant  as  regards  plaintiffs*  claim,  and 
against  defendant  on  his  counterclaim. 

Action  dismissed  with  costs,  and  counterclaim  dismissed 
with  costs. 
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January  16th,  1905. 
divisional  court. 

DBLAPLANTE  v.  TBNNANT. 

Caniraci — 8ah  of  Goods  to  be  Manufactured — Breach — Con- 
sirudion  of  Contract — Implied  Condition — Expectancy — 
Consideration — Property  Passing — Vestruction  by  Fire — 
Appropriation  of  Goods  to  Contract. 

Appeal  by  defendant  from  judgment  of  MacMahon,  J., 
A  0.  W.  B.  76,  in  favour  of  plaintiff  on  his  claim  for  the 
recovery  of  $904.50  with  costs,  and  dismissing  defendant's 
connterelaim  with*  costs.  The  action  was  for  damages  for 
bleach  of  a  contract  by  defendant  for  the  getting  out  and 
delivery  to  plaintiff  of  a  quantity  of  hemlock  at  a  price  agreed 
i;pon.     The  counterclaim  was  for  the  price  of  certain  lumber. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Magee,  J. 

B.  TJ.  McPherson,  for  defendant. 

W.  E.  Middleton,  for  plaintiff. 

Boyd,  C. — The  surrounding  facts  in  the  evidence  shew 
this  condition  of  affairs  as  to  the  matter  in  dispute :  defendant 
had  a  quantity  of  logs  at  a  switch  6  miles  north  of  Hunts- 
ville  and  20  miles  from  Bracebridge,  where  plaintiff  had  his 
saw-mill.  The  logs  were  estimated  to  yield  from  400,000  to 
600,000  feet;  the  actual  yield  was  a  little  over  400,000.  It 
was  known  to  plaintiff  that  defendant  had  no  saw-mill  at 
the  switch,  and  that  his  intention  was  to  make  arrangement* 
to  have  the  lumber  cut  at  the  switch  by  getting  a  man  to 
move  in  with  a  portable  mill  and  do  the  work.  Arrangements 
had  been  made  in  part  fcfr  the  purpose,  but  the  man  relied 
upon  to  come  from  Whitney  refused.  .  .  .  and  so  it 
became  practically  impossible  for  defendant  to  have  the  cut 
made  during  the  sawing  season.  He  then  sold  the  logs  at 
the  switch  for  some  $1,800,  an  amount  which  was  about 
$1,000  less  than  would  have  been  derived  from  the  sale  as 
lumber  to  plaintiff.     .     .     . 

Plaintiff's  right  to  recover  .  .  .  rests  upon  the  pro- 
per construction  of  the  two  letters  dated  11th  and  15th  April, 
1902  (set  out  in  4  0.  W.  E.  at  p.  76.) 

The  broad  general  principle  to  be  extracted  from  the 
decisions,  according  to  Collins,  M.R.,  is,  that  "  when  the  con^ 
▼OL.  ▼.  O.W.S.  HO.  8 — 6a 
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sideration  which  one  of  the  parties  is  to  receiye  depends  on 
the  other  party  contintimg  in  the  same  condition^  there  is  an 
implied  obligation  on  the  part  of  the  latter  to  keep  in  ezistr 
ence  the  condition  out  of  which  his  ability  to  make  a  return 
lor  the  benefit  received  by  him  arises:^'  Ogdens  v.  Nelson, 
[1904]  2  K.  B.  418.  Much  depends  on  whether  the  contract 
1  as  been  executed  on  one  side  and  the  whole  consideration 
given  by  the  party  seeking  to  enforce  the  implied  obligation, 
as  was  pointed  out  by  Kennedy,  J.,  in  Bovine,  Limited,  v. 
Dent,  21  Times  Xi.  E.  82  (November,  1904).  The  earlier  cases 
were  under  consideration  by  this  Court  in  Morris  v.  Dinnick, 
26  0.  E.  291 ;  and  in  this  particular  transaction  I  think  the 
words  are  those  of  expectancy  and  promise  as  to  the  sale  of 
what  was  to  be  cut  at  the  switch,  and  not  an  actual  contract  to 
cut  so  much  or  any  quantity  at  the  switch. 

No  means  in  fact  existed  of  cutting  at  the  switch,  as  both 
parties  knew;  it  was  contemplated  on  the  part  of  defendant 
that  he  would  employ  or  get  in  a  portable  mill  during  the 
season,  by  which  he  might  be  able  to  cut  logs  into  timber, 
but  this  plan  was  not  carried  out  by  him,  for  sufficient  rea- 
sons. There  was  no  continuing  condition  which  was  to  be 
preserved  in  this  case;  there  was  no  consideration  passing,  in 
view  of  that,  from  one  to  the  other;  but  only  an  executory 
engagement  as  to  the  future,  wnich  has  not  tiie  elements  of 
contract  as  to  an  existing  thing:  Johnson  v.  McDonald,  9 
M.  &  W.  600.  Had  any  logs  been  cut  into  lumber  by  defend- 
ant at  the  switch  during  the  season  of  1902,  no  doubt  liability 
would  have  arisen  to  sell  them  to  plaintiff  at  the  given  price, 
but  I  see  nothing  which  requires  or  obliges  defendant  so  to 
cut  any  logs :  Hamblyn  v.  Wood,  [1891]  2  Q.  B.  at  p.  495. 

Judgment  as  to  plaintiffs  claim  reversed.  Judgment  as 
to  counterclaim  affirmed.  No  costs  of  appeal.  Defendant 
to  have  costs  of  action,  to  be  set  off  against  the  costs  he  pays 
on  the  counterclaim. 

Meredith  and  Magee,  JJ.,  concurred,  each  giving 
reasons  in  writing. 

Meredith,  J.,  referred  to  Hill  v.  Ingersoll  and  Port  Bur- 
well  Gravel  Eoad  Co.,  32  0.  E.  194. 
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McAndrew,  Official  Referee.        January  17th,  1905. 


LEVI  V.  EDWARDS. 

Evidence — Foreign  Commiseion— ^Examination  of  Plaintiff  on 
his  own  Behalf — Defendant  to  Counterclaim — 'Examinor 
tion  for  Discovery. 

Motion  by  defendant  for  an  order  to  examine  Morris  J. 
Levi,  a  member  of  plaintiff  finn,  for  discovery,  npon  commis- 
sion in  New  York ;  and  motion  by  plaintiffs  for  an  order  to 
examine  the  same  person  npon  commission  for  the  purpose 
of  evidence  npon  the  trial  of  the  connterclaim. 

The  action  was  upon  promissory  notes.  Defendant  ad- 
mitted the  claim,  bnt  connterclaimed  for  damages  for  malici- 
ous prosecution. 

R.  McKay,  for  defendant. 

G.  M.  Glaik,  for  plaintiffs. 

Mr.  McAndrew  (sitting  for  the  Master  in  Chambers) : 
—Defendant  is  clearly  entitled  to  an  order  for  examination 
for  discovery  of  Levi,  and  the  order  may  go. 

The  counterclaim  is  to  be  considered  as  an  independent 
action,  and  Levi  is  in  the  position  of  a  defendant,  and  it 
cannot  be  said  that  he  has  chosen  the  forum  for  the  trial  of 
the  counterclaim.  .  .  .  Although,  as  a  general  rule,  it 
if  inadvisable  to  have  the  evidence  of  any  party  to  an  action 
taken  upon  commission  when  he  himself  applies  for  the 
order,  in  the  circumstances  of  this  case  I  think  the  order 
should  go. 


January  17th,  1905. 
divisional  court. 
KELLY  V.  JOUBNAL  PRINTING  CO.  OF  OTTAWA. 

Defamation — Verdict  fof  Defendant— ^Motion  to  Set  aside — 
Weight  of  Evidence  —  Innuendo— ^Proof — Jury — Reason- 
able  Verdicts 

Motion  by  plaintiff  to  set  aside  the  verdict  and  judgment 
lor  defendants  in  an  action  for  libel  tried  before  Britton, 
J.,  and  a  jury,  and  for  a  new  trial. 
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The  motion  was  heard  by  Boyd,  C,  Meredith,  J.,  Mac- 
Mahon,  J. 

A.  B.  Aylesworth,  K.G.,  for  jplaintirf. 
6.  F.  Henderson,  Ottawa,  for  defendants. 

Meredith,  J. — No  objection  to  the  verdict  is  made  on 
the  ground  of  misdirection  or  of  non-direction,  nor  of  the 
improper  reception  or  rejection  of  evidence,  nor  of  miscon- 
duct on  the  part  of  the  jury;  nor  was  it,  or  is  it,  contended 
that  there  was  notihiing  to  go  to  the  jury;  the  sole  ground 
ipon  which  a  new  trial  is  sought  is  that  the  verdict  is  against 
the  weight  of  evidence,  and  that  is  a  ground  upon  which  in 
these  days  a  new  trial  is  seldom  granted ;  the  old  rule  that  a 
verdict  once  found  ought  to  stand  having  been  very  firmly 
adhered  to  for  the  past  20  years  at  least;  and  that  rule  is 
ef^pecially  applicable  to  an  action  for  libel,  not  only  since  the 
legislaticm  which  gives  to  jurors  wider  power  upon  the  trial 
of  such  an  action  than  upon  any  other  (K.  S.  0.  1897  eh.  65, 
sec.  2,  and  ch.  61,  sees.  Ill  and  112),  but  also  long  before,  it 
having  been  said  by  a  very  eminent  Judge  in  the  year  1696 
that  "the  Couri;  never,  or  very  rarely,  grants  new  trials  for 
words.^^ 

Under  the  enactments  referred  to,  the  case  had  to  go  to 
the  jury  at  large,  if  at  all;  it  could  not  be  controlled  by  com- 
pelling them  to  answer  questions  or  to  find  a  special  verdict ; 
and  their  verdict  cannot  rightly  be  disturbed  if  it  is  in  any 
manner  supported  by  the  evidence,  that  is  to  say,  if  reason- 
able men  could  so  find  upon  any  ground  of  defence  pleaded 
and  disclosed  in  the  evidence ;  just  as  it  also  would  have  been 
upon  any  cause  of  action  disclosed  in  the  statement  of  claim 
and  the  evidence,  if  the  verdict  had  been  for  plaintiff  and 
defendaots  were  moving  against  it. 

And,  in  my  opinion,  the  verdict  can  be  so  sustained  with- 
out going  very  deeply,  if  at  all,  into  many,  if  any,  of  the 
subjects  so  much  discussed  here  as  well  as  at  the  trial. 

That  in  respect  of  which  plaintiflf  sought  damages,  and  in 
respect  of  which  only  he  sought  them,  was  that  the  words 
published  by  defendants  charged  him  with  having  procured 
by  misrepresentation  letters  of  introduction  for  the  purpose 
of  enabling  him  to  float  schemes  which  were  dishonest,  and 
fraudulently  to  obtain  subscriptions  for  stock  or  companies 
promoted  by  him,  and  that  he  did  fraudulently,  by  misrepre- 
sentation and  unlawfully,  obtain  from  a  named  person  and 
others  large  sums  of  money.  This  in  substance  covers  his 
whole  claim. 

Whether  the  words  published  are  capable  of  the  meaning 
which  he  thus  ascribes  to  them  or  not,  is  a  question  of  law 
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for  the  Coort;  and,  if  capable  of  such  meanings  it  thea  be- 
comes a  question  of  fact  for  the  jury  whether  they  did  bear 
that  meaning.  It  may  be  that  they  are  capable  of  such  a  wide 
meanings  but  it  seems  to  me  that  they  must  needs  be  very 
elastic  if  they  can  be  stretched  sufficiently  to  cover  it  all; 
and  it  is  clearer^  in  my  opinion^  that  they  are  also  capable 
of  a  very  much  narrower  meaning,  that  they  can  be  so  con- 
tracted, without  doing  any  greater  violence  to  them,  so  that 
they  may  contain  nothing  libellous,  in  the  sense  attributed  to 
them. 

There  is  no  direct  and  positive  charge,  in  the  words  pub- 
lished, of  falsehood  in  obtaining  either  letter;  it  would  not 
be  difficult  to  find  that  the  meaning  conveyed  by  them  was 
that  deception  and  falsehood  had  been  employed ;  but,  on  the 
other  hand,  it  would  be  difficult  to  say  that  reasonaldle  men 
could  not  find  that  such  a  meaning  was  not  conveyed,  and 
much  more  than  that  must  needs  be  found  to  support  the 
claim,  namely,  that  the  letters  were  obtained  to  be  used  for 
dishonest  purposes ;  and  in  regard  to  the  other  innuendoes  it 
would  be  by  no  means  difficult  to  agree  with  the  jury  if  .they 
found  that  the  words  used  conveyed  no  such  meaning,  indeed 
it  might  be  difficult  to  agree  with  them  if  they  found  other- 
wise in  all  respects. 

Whatever  other  cause  of  action,  if  any,  plaintiff  may  have 
had,  it  is  impossible,  I  think,  for  these  reasons,  without  con- 
sidering any  others,  to  say  iiat  no  reasonable  men  could  in 
this  case  have  honestly  found  for  defendants  on  any  ground 
disclosed  in  the  pleadings  and  evidence. 

Motion  dismissed  with  costs. 

MacMahon,  J.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Boyd,  C,  concurred. 


January  I^th,  1905. 
divisional  court. 
HILL  V.  TAYLOR. 

Negligence — -Collapse  of  Municipal  Building — Injury  to  WorJc- 
man  —  Liability  of  Employers  —  Contractors  for  Work — 
Liability  of  Municipal  Corporation — Employment  of  Archi- 
tect— Independent  Contractors. 

Appeal  by  plaintiff  from  judgment  of  Britton,  J.,  4  0. 
W.  E.  284,  dismissing  action  without  costs. 

Glyn  Osier,  Ottawa,  for  plaintiff. 
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T.  McVeity^  Ottawa,  for  defendants  the  corporation  of  the 
City  of  Ottawa. 

The  Court  (Boyd,  C,  MacMahon^  J.,  Meredith,  J.)> 
dismissed  the  appeal  without  costs. 


Moss,  C.J.O.  January  18th,  1906. 


CANADA  CARRIAGE  CO.  v.  LEA. 

Appeal — Court  of  Appeal — Leave  to  Appeal  from  Judgment 

at  Trial — Orounds. 

Motion  by  defendants  for  leave  to  appeal  directly  to  the 
Court  of  Appeal  from  the  judgment  given  at  the  trial. 

Moss,  C.J.O. — ^The  defendants  desiring  to  appeal  from 
the  judgment  of  the  trial  Judge  have  made  application  under 
sec.  76  (a)  of  the  Judicature  Act,  as  enacted  by  4  Edw.  VII. 
ch.  11,  sec.  2,  for  leave  to  appeal  directly  to  this  Court 

The  nature  of  the  case  and  the  amount  involved  render 
it  one  in  which  an  appeal  would  lie  from  this  Court  to  the 
Supreme  Court  of  Canada.  But  this  alone  is  not  a  sufficient 
ground  for  granting  the  leave  sought.  The  applicants  must 
shew  some  reasonable  ground  for  depriving  the  respondents  of 
the  right  which  the  statute  has  given  them  of  requiring  the 
applicants  to  first  carry  their  case  to  a  Divisional  Court.  If 
the  respondents  give  their  consent,  no  further  question  arises. 
But,  if  they  withhold  their  consent,  as  they  have  a  right  to 
do,  it  is  for  the  applicants  to  present  some  substantial 
reasons  why  the  usual  course  should  not  be  pursued. '  It  is 
not  expedient  to  attempt  to  lay  down  rules  or  suggest  special 
instances.  Every  case  must  be  governed  by  its  own  cir- 
cumstances. 

In  the  present  case  the  amount  involved  exceeds  $3,000. 
There  are  questions  of  some  nicety  and  importance  under  the 
Assignments  and  Preferences  Act,  which  are  fairly  debate- 
able,  and  as  to  which  the  opinion  of  this  Court  is  sought. 
Looking  at  the  whole  case,  I  think  it  is  a  proper  one  in  which 
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to  give  the  leare.  The  applicants  must  do  all  in  tiieir  power 
to  expedite  the  appeal.  Costs  of  the  application  in  the 
api>eaL 


Cartwught,  Master.  January  19th,  1905. 

chambers. 
MELDEITM  y.  LAIDLAW. 

Dismissal  of  Adionr^Delatf  in  going  to  Trial — Excuse — Leave 

to  Proceed — Terms — Costs^ 

Motion  by  defendants  to  dismiss  the  action  for  want  of 
prosecution. 

C.  A.  Moss,  for  defendants. 

J.  H.  Spence,  for  plaintifE. 

The  Master. — .  .  .  The  case  was  set  down  for  trial 
first  at  the  winter  assizes  in  1903,  and  again  at  the  spring 
and  autmnn  assizes  of  the  same  year.  At  each  of  these  it 
was  postponed  on  account  of  plaintiffs  serious  illness.  It 
was  in  the  list  for  January,  1904,  but  was  struck  oflE  with 
leave  to  plaintiff  to  apply  for  re-instatement.  Nothing  fur- 
ther was  done    ...     until  the  present  motion  was  made. 

Affidavits  in  answer  are  filed  by  plaintiff  and  his  physi- 
cian. These  state  that  plaintiff  was  taken  dangerously  ill  in 
December,  1902,  and  has  not  yet  sufficiently  recovered  to  go 
through  the  ^'anxiety  and  worry  of  a  trial  in  court  which 
would  call  upon  him  to  go  into  the  witness  box  for  any 
length  of  time."  The  doctor  thinks,  however,  that  within 
the  next  6  months  it  will  be  possible  for  plaintiff  to  go  to 
trial  without  "the  risk  to  his  health  that  he  would  now 
incur.'* 

Plaintiff  is  apparently  the  main,  if  not  the  sole,  witness 
on  his  own  behalf.  He  makes  a  claim  of  $13,000  against 
defendants,  brokers  in  New  York,  who  obtained  leave  to  enter 
a  conditional  appearance.  It  is  not  right  that  such  a  heavy 
claim  should  be  allowed  to  hang  over  them  any  longer  than  is 
necessary,  without  prejudicing  plaintiff  by  undue  haste. 

Plaintiff  was  in  default  in  not  taking  any  steps  for  a 
whole  year,  and  in  not  filing  a  better  affidavit  on  production. 
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as  ordered  in  December,  1902;  so  thiat  defendants  were  per- 
fectly justified  in  assuming  that  the  action  was  abandoned 
and  making  the  present  motion.  This  opinion  was  made 
more  probable  by  the  admission  on  the  argument  that  plain- 
tiff is  not  in  such  a  position  that  the  costs  could  be  recovered 
against  him  by  defendants  if  they  were  finally  successful  in 
the  action. 

In  these  circumstances,  I  think  that  justice  will  be  done 
to  both  parties  by  the  following  order.  The  motion  is  dis- 
missed on  these  terms :  that  the  costs  thereof  (fixed  at  $30) 
be  paid  within  4  weeks  from  this  date;  that  plaintiflE  do  within 
the  same  time  file  his  further  afiBdavit  on  production;  and, 
if  defendants  so  desire,  that  plaintiflE  set  the  case  down  first 
on  the  list  for  trial  at  the  non-jury  sittings  at  Hamilton  com- 
mencing on  12th  June  next  .  .  .  This  will  be  witiiout 
prejudice  to  an  application  for  a  postponement  if  plaintiff 
is  still  really  unable  to  stand  the  strain  of  a  trial  in  June. 

In  default  of  any  compliance  with  the  terms  of  this  order, 
the  action  will  be  dismissed  with  costs. 


Cartwright,  Master.  January  20th,  1905. 

chambers. 
PEINCE  V.  TOEONTO  E.  W.  CO. 

Pleading  —  Allegation  of  Immaterial  Fact  —  Striking  out — 

Rule  268 — Evidence, 

Motion  by  defendants  to  strike  out  paragraph  6  of  the 
statement  of  claim.  

The  statement  of  claim  alleged:  (1)  that  plaintiff  was  a 
conductor  in  the  service  of  defendants;  (2)  that  he  was  in- 
jured because  the  car  on  which  he  was  started  forward  sud- 
denly and  jerked  him  off;  (3)  that  to  save  himself  from 
falling  plaintiff  grasped  one  of  the  rods  of  the  window  guard, 
but,  on  account  of  the  rod  being  improperly  fastened,  it  broke 
away  and  allowed  plaintiff  to  fall  off  the  car;  (4)  that  plain- 
tiff's injury  was  caused  by  the  improper  construction  or 
defective  condition  of  the  motor  propelling  the  car,  by 
reason  of  which  the  car  was  started  suddenly;  (5)  that  the 
car  was  one  of  a  number  which  had  theretofore  been  con- 
demned by  the  city  engineer,  and  which  defendants  had  been 
ordered  to  remove  from  their  line  of  railway  and  discontinue 
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using;  (6)  that  defendants  had  knowledge  of  these  facts; 
(7)  that,  if  the  injury  was  not  caused  by  the  defects  of  the 
motor,  it  was  caused  by  the  want  of  skill  of  the  motorman. 

J.  W.  Bain,  for  defendants. 

D.  TTrquhart,  for  plaintiff. 

The  Master. — I  think  .  .  .  paragraph  5  should  be 
struck  out.  Bule  268  says :  ^^  Pleadings  shall  contain  a  con- 
cise statement  of  the  material  facts  upon  which  the  party 
pleading  relies,  but  not  the  evidence  by  which  th^  are  to  be 
proved/* 

By  the  material  facts  I  understand  those  to  be  meant 
which  the  party  must  prove  in  order  to  be  fully  and  com- 
pletely successful.  There  may  be  others  which  can  be  proved 
at  the  trial,  but  which  are  only  evidence,  and  failure  to  prove 
which  would  not  be  fatal  to  the  case  of  the  party  pleading. 

As  I  have  had  occasion  to  remark  before,  this  distinction 
is  well  illustrated  by  Blake  v.  Albion  Life  Assurance  Society, 
35  L.  T.  N.  S.  269,  where  certain  allegations  of  fact  were 
struck  out  of  the  statement  of  claim,  though  proof  of  them 
was  given  at  the  trial  and  allowed,  on  motion  to  the  contrary, 
by  the  same  Court  which  had  given  the  previous  decision: 
see  4  C.  P.  D. 

The  only  case  which  looks  the  other  way  is  Millington  v. 
Loring,  6  Q.  B.  D.  190.  But  there  the  facts  brought  into 
question  veere  material  in,  thoB  respect,  that,  if  proved,  they 
woul3  properly  influence  plaintiflPs  damages,  and  it  was 
therefore  not  embarrassing,  but  only  proper  that  defendant 
should  have  notice  of  plaintiflPs  intention  to  give  them  in 
evidence  for  that  purpose.  See  on  this  case  remarks  in 
Odgers  on  Pleading,  5th  ed.,  pp.  101,  102. 

But  nothing  of  that  kind  appears  in  the  present  case.  It 
is  not  necessary  to  consider  whether  proof  of  the  fact  alleged 
in  the  5th  paragraph  could  be  given  at  the  trial.  However 
that  may  be  decided,  it  is  reasonably  clear  that,  even  if  true, 
it  does  not  form  any  part  of  the  cause  of  action.  That 
would  ''still  exist  in  undiminished  vigour**  if  it  could  be 
shewn  that  the  car  in  question  had  just  come  from  defend- 
ants* works  and  was  making  its  very  first  run  on  their  rail- 
way when  plaintiff  was  injured.  On  the  other  hand,  if  it  was 
allowed  to  remain  in  the  statement  of  claim,  it  would  pre- 
judice defendants  with  the  jury.  It  would  also  lead  to  the 
discussion  of  what  seems  to  me  an  entirely  immaterial  issue. 
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I  think  the  motion  should  be  allowed  with  coets  to  de- 
fendants in  any  event. 


Meredith,  C.J.  January  20th,  1905. 

CHAMBERS. 

EEADHEAD  v.  CANADIAN  ORDER  OF  WOODMEN  OF 

THE  WORLD. 

Discovery — Examination  of  Officer  of  Benefit  Society — Clerh 

of  Sviordinate  ^^Camp/^ 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ante  55,  dismissing  defendants'  motion  to  set  aside  an  ap- 
pointment for  the  examination  for  discovery  of  one  Harley 
Field,  clerk  of  defendants'  Woodstock  "  camp^,''  as  aii  oflScer 
of  defendants. 

C.  A.  Moss,  for  defendants. 
J.  W.  Bain,  for  plaintiffs. 

Meredith,  C.J.,  dismissed  the  appeal  with  costs  to  plain- 
tififs  in  any  event 


Falconbridge,  C.J.  January  20th,  1905. 

TRIAL. 

BANK  OF  MONTREAL  v.  MORRISON. 

Foreign  Judgment  —  Action  on  —  Defence  —  Defendant  not 
Served  with  Process  in  Origifial  Action—  Finding  of  Fact 
— Leave  io  Amend — Original  Cause  of  Action* — Adding 
Assignors  as  Plaintiffs. 

Action  upon  a  foreign  judgment.  The  defence  was  that 
defendant  had  not  been  served  with  process  in  the  action 
in  which  judgment  was  recovered  against  him  in  the  foreign 
Court. 

J.  A.  Worrell,  K.C.,  and  W.  D.  Gwynne,  for  plaintiffs. 

G.  H.  Watson,  K.C.,  and  Z.  Gallagher,  for  defendant. 
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Falconbridge,  C.  J.— Wot  without  great  doubt  and  hesi- 
tation  I  have  come  to  the  conclusion  that  if  any  one  (except 
the  gamisheeB)  was  served  with  process  of  the  Superior 
Court  of  Cook  County  in  the  original  action  on  8th  March^ 
1901,  it  was  not  this  defendant.    .    .    . 

[Discussion  of  the  evidence.] 

On  this  main  issue  defendant  is  entitled  to  judgment. 

A  good  deal  of  evidence  was  given  on  the  merits,  defend- 
ant having  in  his  statement  of  defence  denied  any  liability 
to  Langworthy  and  Clark  (plaintifiEs'  assignors) ;  on  that  evi- 
dence it  is  very  doubtful  whether  Langworthy  and  Clark 
would  be  entitled  to  recover. 

The  assignment  of  judgment  does  not  profess  to  transfer 
the  original  debt  or  cause  of  action,  nor  is  there  any  refer- 
ence to  it  in  the  statement  of  claim. 

The  action  on  the  judgment  set  up  in  the  statement  of 
daim  is  dismissed  with  costs. 

Plaintiffs  may,  however,  on  payment  of  costs  of  the  trial, 
amend  their  statonent  of  claim  by  adding,  as  parties  plain- 
tiffs, Langworthy  and  Clark,  and  by  setting  up  the  original 
cause  of  action  upon  which  the  foreign  judgment  was  founded. 


Cartwright,  Master.  January  21st,  1905. 

chambers. 
FELGATE  v.  HEQLEE. 

Security  for  Costs — Increased  Security — Payment  of  $200 

into  Court. 

Motion  by  defendants  for  further  security  for  costs.  See 
the  report  of  a  previous  motion,  4  0.  W.  R.  439. 

H.  A.  Clark,  for  defendants. 

C.  W.  Kerr,  for  plaintiffs. 

TiiE  Master. — ^By  Rule  1199  (2),  security  has  to  be 
given  in  the  penal  sum  of  $400  (i.e.,  by  bond,  as  provided  by 
Rule  1205.)  By  Rule  1207  (1),  instead  of  a  bond,  a  sum  not 
less  than  half  the  penalty  of  the  bond  may  be  paid  into  Court. 
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This  seems  a  pretty  clear  intimation  that  in  such  cases  pay- 
ment into  Court  of  $200  is  as  beneficial  to  the  party  entitled 
to  security  as  a  bond  for  $400. 

In  the  present  case,  if  such  bond  had  been  given,  no  fur- 
ther motion  could  have  succeeded.  This,  I  think,  is  a  suffi- 
cient ground  on  which  to  dispose  of  the  question. 

Apart  from  that,  however,  the  present  action  seems 
emphatically  one  to  which  the  language  of  Osier,  J.A.,  in 
Standard  Trading  Co.  v.  Seybold,  2  0.  W.  R  878,  6  0.  L.  R. 
379,  applies,  "that  a  plaintiff  is  not  to  be  checked  at  every 
stage  of  the  action  by  ordering  security,  dollar  for  dollar,  for 
all  costs  incurred,  or  which  by  possibility  may  be  incurred, 
without  regard  to  the  conduct  of  the  party." 

Defendants  here  are  to  be  congratulated  on  having  been 
so  fortunate  as  to  have  $200  lying  in  Court  to  answer  their 
costs  if  they  succeed.  The  money  was  paid  in  solely  by  reason 
of  the  claim  of  Stanley  Felgate,  who  has  given  the  best 
possible  proof  of  his  good  faith. 

To  grant  an  order  now  for  further  security  would  not  in 
any  way  stay  the  trial  of  the  son's  action ;  and  no  good  pur- 
pose could  be  served  by  staying  the  trial  of  the  father's  action. 


Motion  dismissed;  costs  to  plaintiffs  in  the  cause. 


THE 
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Cartwright,  Master.  January   23rd,  1905. 

chambers. 

WATT  V.  MACKAY. 

Evidence  —  Foreign  Commission  —  Examination  of  Plaintiff 

abroad — Terms — Costs. 

Motion  by  plaJntiffe  for  a  commission  to  New  York  to 
take  the  evidence  of  one  of  the  plaintiffs,  who  resided  there. 

F.  J.  Roche,'  for  plaintiffs. 

X.  F.  Davidson,  for  defendant 

The  Master, — The  question  in  what  circnmstaiices  such 
an  order  should  be  made  is  fully  discussed  and  the  authori- 
ties collected  in  Robins  v.  Empire  Printing  and  Publishing 
Co.,  14  P.  R.  488.  ...  In  view  of  the  principles  laid 
down  there  and  also  in  Rule  312,  it  does  not  seem  right  to 
debar  plaintiffs  from  presenting  to  the  Court  all  material 
evidence  that  they  may  be  able  to  adduce. 

The  material  in  support  of  the  motion  is,  no  doubt,  scanty. 
It  would  have  been  more  satisfactory  and  more  in  accordance 
witti  the  usual  practice  to  have  had  an  affidavit  from  Mrs. 
Maclay  (the  plaintiff  whose  evidence  was  sought)  herself. 

I  think,  however,  that  the  order  I  propose  to  make  will 
test  the  good  faith  of  plaintiffs. 

An  order  may  go  to  examine  Mrs.  Maclay  as  asked  at  New 
York,  before  William  Seton  Gordon,  a  member  of  the  Ontario 
Bar  resident  at  New  York.  This  examination  is  to  be  taken 
also  as  her  examination  for  discovery  if  defendant  desires. 
Plaintiffs,  before  issuing  the  order,  are  to  pay  to  defendant's 
solicitor  $40  to  enable  him  to  attend  on  the  execution  of 
the  commission.  In  the  event  of  the  success  of  plaintiffs  no 
greater  costs  are  to  be  allowed  against  the  defendant  for  and 

vol,.    V-    own.   NO.     1 — 6 
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incidental  to  the  commission  than  would  have  been  taxed  if 
plaintiff  Maclay  had  attended  and  given  evidence  at  tiie  trial, 
and  the  $40  is  not  to  be  chargeable  to  defendant  in  any  event. 
See  Mills  v.  Mills,  12  P.  E.  473. 

Subject  to  the  foregoing  provisions,  the  costs  of  this  mo- 
tion and  order  will  be  in  lie  canse  to  defendant  only. 

If  plaintiffs  do  not  accept  these  terms,  motion  dismissed* 
with  costs  in  any  event  to  defendant. 


Anglin,  J.  January   23rd,  1905. 

CHAMBERS. 

Re  WAKEFIELD  MICA  CO. 

Compantf — ^Yinding'Up — Contributories — Order  as  to— Leave 

to  Appeal — Terms — Costs, 

Motion  by  the  liquidator  of  the  company  for  leave  to 
appeal  from  order  of  Anglin,  J.  (4  0.  W.  R.  535)  removing 
King  and  Johnson  from  the  list  oif  contributories. 

A.  J.  Russell  Snow,  for  the  liquidator.  ^ 

W.  N.  Tilley,  for  King  and  Johnson. 

Anglin,  J. — I  am  disposed  to  yield  to  this  application  if 
I  can  safeguard  the  rights  of  all  parties  by  imposing  proper 
terms,  not  because  I  entertain  any  doubt  of  the  correctness 
of  my  decision,  but  to  enable  the  parties  to  secure  the  opinion 
of  an  appellate  Court  upon  a  question  in  which  I  found 
myself  obliged  to  differ  from  the  conclusion  reached  by  the 
learned  Master  at  Ottawa. 

Mr.  Tilley  urges  that,  if  leave  be  given  as  asked,  it  should 
be  on  condition  that  the  liquidator  appeals  also  from  that 
part  of  my  judgment  upholding  the  Master^s  refusal  to  place 
Messrs.  Chubbuck  and  Holland  upon  the  list.  This  I  think 
only  fair  in  order  that  the  appellate  Court  may  be  free  to  do 
complete  justice  between  the  parties  interest^.  But,  Inas- 
much as  the  liquidator  is  not  desirous  of  appealing  against 
the  latter  part  of  my  judgment,  and  such  appeal,  if  pro- 
secuted, would  be  largely  for  the  benefit  of  Messrs.  King  and 
Johnson  ...  I  think  it  only  just  that  they  should  in- 
demnify him  against  all  costs  to  which  he  may  by  reason  of 
^   bringing  such  appeal  be  put.     .     .     . 

Should  Messrs.  King  and  Johnson  not  furnish  such  in- 
demnity to  the  satisfaction  and  under  the  direction  of  the 
Registrar  within  2  weeks,  the  liquidator  will  have* uncon- 
ditional leave  to  appeal  as  he  desires.     In  any  event  costs  of 
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this  application  will  be  costs  in  the  appeal  against  Messrs. 
King  and  Johnson.  I  extend  for  one  month  from  this  date 
the  time  for  serving  notice  of  appeal  and  giving  security  in 
the  case  of  both  appeals. 

This  memorandum  will  form  part  of  the  appeal  case. 


January  23rd,  1905. 
C.A. 

METALLIC  ROOFING  CO.  OF  CANADA  v.  LOCAL 
UNION  No.  30,  AMALGAMATED  SHEET  METAL 
WORKERS'  INTERNATIONAL  ASSOCIATION. 

Wrii  of  Summons — Service — Unincorporated  Foreign  Volun- 
tary Association — Trade  Union — Service  upon  Person  in 
Ontario — Incapacity  of  Association — Parties — Action  for 
Tort — Representation  of  Classes — Rule  200 — Members  of 
Association — Parent  Society  and  Local  Branch — Officers. 

Appeal  by  plaintiffs  from  order  of  a  Divisional  Court 
(Meredith,  C.J.,  Maclaren,  J.A.),  reported  5  0.  L.  R. 
424,  2  0.  W.  R.  183,  setting  aside  service  on  the  Amalgamated 
Sheet  Metal  Workers'  International  Association,  added  as 
defendants  by  an  order  in  Chambers  not  appealed  against, 
by  serving  defendant  J.  H.  Kennedy  for  the  association.  The 
Divisional  Court  held  that  the  association,  not  being  a  cor- 
poration, individual,  partnership,  nor  a  quasi-corporate  body, 
could  not  be  so  served.  The  plaintiffs  also  appealed  from  an 
order  of  MacMahon,  J.,  2  0.  W.  R.  819,  refusing  to  allow 
representation  of  the  association  by  individual  defendants. 
Defendants  cross-appealed  from  the  same  order  of  Mac- 
Mahox,  J.,  in  so  far  as  it  allowed  representation  of  tho  local 
union  by  individual  defendants. 

W.  N.  Tilley,  for  plaintiffs. 

J.  6.  O^Donoghue,  for  defendants. 

The  judgmen!  of  the  Court  (Moss,  C.J.O.,  Oslep,  Mac- 
i.tVNAN,  Garrow,  JJ.A.,  Teetzel,  J.),  was  delivered  by 

OsLER,  J.A.  (after  stating  the  facts) : — ^The  questions 
raised  by  the  appeal  are:  (1)  whether  the  Local  Union  No. 
.3,  A.  I.  A.,  and  the  A.  I.  A.  are  corporations  or  quavsi-cor- 
porations  or  partnerships  and  capable  of  being  sued  and 
sen-ed  with  process  as  such  in  the  ordinary  way;  and,  if  not, 
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(2)  whether  they  or  either  of  them  can  be  sued  in  a  repre- 
sentative action  for  such  causes  of  action  as  are  disclosed  in 
the  statement  of  claim. 

It  is,  I  think,  quite  sufficiently  proved  for  the  purpose  of 
the  present  proceeding  that  neither  the  Local  Union  No.  30, 
A.  I.  A.,  nor  the  A.  I.  A.,  is  a  corporate  body.  Nor  does 
either  of  them  appear  to  be  registered  anywhere  by  the  name 
of  their  association  so  as  to  constitute  them  a  quasi-corporate 
body  such  as  was  sued  in  the  Taff  Vale  Case,  [1901]  A.  C. 
426.  Nor  do  I  see  that  either  of  these  bodies  can  be  regarded 
as  a  partnership.  They  are  simply  voluntary  associations 
united  for  the  purpose  of  promoting  the  interest  of  the  mem- 
bers in  relation  to  their  employment  and  against  their  em- 
ployers— ^trade  unions,  in  short,  combinations  of  the  char- 
acter described  in  sec.  2  of  the  Trade  Unions  Act,  E.  S.  C.  ch. 
131,  though  of  course  not  trade  unions  within  the  Act,  be- 
cause not  registered  as  the  Act  requires.  They  are  not  in  any 
sense  associations  for  the  purpose  of  trade  or  of  deriving 
gain  or  profit  from  their  transactions.  The  position  of  their 
members,  as  has  been  more  than  once  remarked,  is  more  like 
that  of  the  members  of  an  unincorporated  club  than  any- 
thing else.  Neither  of  these  associations  being  an  entity 
known  to  the  law,  and  no  provision  having  been  made  by 
statute  or  Rule  of  Court  to  meet  the  case,  it  follows  that 
they  cannot  be  effectively  sued  by  their  adopted  name  nor 
served  with  process  merely  by  serving  one  of  their  members, 
no  matter  how  exalted  the  position  or  high-sounding  the  title 
he  bears  in  the  association. 

I  agree  with  what  has  been  said  by  Meredith,  C.J.,  on  this 
point :  5  0.  L.  R.  424,  427.  The  judgment  of  the  Divisional 
Court  must,  therefore,  be  affirmed. 

The  remaining  question  is,  whether  bodies  of  this  nature 
can  be  sved  in  tort  in  a  representative  action,  under  the  large 
words  of  Rule  200.     .     .     . 

It  was  stoutly  contended  that  Rule  200  did  not  apply  to 
an  action  for  a  tort,  and  that  plaintiffs  were  practically  with- 
out remedy  for  the  injuries  alleged  except  by  a  (probably) 
useless  action  against  the  individual  offenders.  Templeton  v. 
Russell,  [1893].  1  Q.  B.  435,  was  strongly  relied  on  in  sup- 
port of  this  view,  and  if  that  case  stood  alone  we  should  pro- 
bably feel  ourselves  bound  to  follow  it.  Its  authority,  how- 
ever, as  lajring  down  any  rule  of  general  application  has  been 
impugned  and  weakened,  if  not  destroyed,  by  the  later  cases 
of  Duke  of  Bedford  v.  Ellis,  [1901]  A.  C.  1,  and  Taff  Vale 
R.  W.  Co.  V.  Amalgamated  Society  of  Railway  Engineers,  ib. 
426.     It  has  been  explained  as  a  case  in  which  the  only  point 
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decided  was  ttiat  the  persons  sued  were  nat  fairly  represen- 
tative of  the  union  or  association.     .     .     . 

In  the  Taflf  Vale  case  it  was  held  that  a  trade  union  regis- 
tered under  the  Trade  Union  Acts  of  1871  and  1876  might 
be  sued  in  its  registered  name.  But  the  larger  question  is 
very  fully  dealt  with.  Lord  Macnaghten,  after  pointing  out 
that  bodies  of  this  nature,  registered  or  unregistered,  are  not 
above  the  law,  said  that  the  question  of  how  they  should  be 
sued  was  one  of  form,  and  adds  (p.  438) :  "I  have  no  doubt 
whatever  that  a  trade  union,  whether  registered  or  unregis- 
tered, may  be  sued  in  a  representative  action  if  the  persons 
selected  as  defendants  are  persons  who  from  their  position 
may  be  taken  fairly  to  represent  the  body."     .     .     . 

And  Lord  Lindley,  who  must  be  said  to  speak  with  high 
authority  on  such  a  subject,  says:  "  The  principle  on  which 
the  Rule — that  is,  the  Rule  as  to  representation— is  based 
forbids  its  restriction  to  cases  for  which  an  exact  precedent 
can  be  found  in  the  reports.  The  principle  is  as  applicable 
to  new  cases  as  to  old,  8«d  ought  to  be  applied  to  the  exigen- 
cies of  modem  life  as  occasion  requires.  The  Rule  itself  has 
been  embodied  in  and  made  applicable  to  the  various  Divisions 
of  the  High  Court  by  the  Judicature  Act  and  Order  16,  Eule 
9  '* — which  corresponds  with  our  Eule  200 — "  and  the  un- 
fortunate observations  on  that  Rule  in  Temperton  v.  Russell 
have  been  happily  corrected  in  this  House  in  Duke  of  Bed- 
ford V.  Ellis,  and  in  the  course  of  the  present  argument." 
Elsewhere  he  adds:  "I  have,  myself,  no  doubt  whatever 
that  if  the  trade  union  could  not  be  sued  in  this  case  in  its 
registered  name,  some  of  its  members  (its  executive  com- 
mittee) could  be  sued  on  behalf  of  themselves  and  the  other 
members  of  the  society,  and  an  injunction  and  damages 
could  be  obtained  in  a  proper  case  in  an  action  so  framed."  .  . 

For  my  own  part,  I  think  we  are  at  liberty  to  adopt  the 
views  expressed  in  the  passages  I  have  quoted.  It  would  be 
a  most  deplorable  result  if  a'  plaintiff  should  be  found  to  be 
practically  without  remedy  in  a  case  of  this  kind — I  of  course 
do  not  speak  of  the  merits  of  this  particular  litigation — ^as 
he  would  be,  if  he  were  unable  to  proceed  in  a  representative 
action.  As  was  said  in  the  case  cited,  we  have  not  to  con- 
sider how  the  judgment  can  be  enforced;  we  have  only  to 
determine  that  the  action  is  properly  framed,  and  therefore, 
as  regards  Local  Union  No.  30,  A.  I.  A.,  the  order  of  my 
brother  MacMahon  should  be  affirmed. 

As  to  the  A.  I.  A.,  I  can  see  no  reason  why,  in  the  cir- 
cumstances, a  similar  order  should  not  have  been  made.  If 
they  were  parties  to  the  wrongs  of  which  plaintiffs  complain. 
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those  wrongs  were  committed  within  the  jurisdiction,  and 
the  only  question  would  be  who  should  be  made  defendants 
as  representing  their  body.  If  the  motion  were  before  us 
now  for  the  first  time,  it  might  well  be  said  that  a  wider  selec- 
tion should  have  been  made,  and  that  representation  should 
not  have  been  confined  to  their  first  vice-president,  but  I 
think  it  must  have  been  overlooked  that  these  defendants 
were  content  with  that  representation  and  consented  to  it.  .  .  . 
The  only  question  reserved  to  be  decided  was  whether  the 
Court  had  any  jurisdiction  to  make  the  order  in  such  an 
action  as  this,  and  as  that  ought,  in  my  opinion,  to  have  been 
decided  adversely  to  respondents,  it  follows  that  they  must 
be  held  to  their  consent  as  to  the  sufficiency  of  the  represen- 
tation. T  cannot  see  that  the  fact,  if  it  be  a  fact,  that  they 
are  a  foi^eign  body,  seeing  that  they  have  many  branches  and 
an  executive  officer  in  this  country,  can  affect  the  question 
save  as  regards  the  extent  to  which  it  might  have  been  thought 
proper  to  direct  representation  if  that  had  not  been  consented 
to. 

I  am,  therefore,  of  opinion  that  the  order  of  my  brother 
MacMahon  should  be  varied  in  this  respect  and  representation 
ordered  as  provided  by  the  consent. 

The  appeal  from  the  order  of  the  Divisional  Court  will, 
therefore,  be  dismissed  with  costs;  that  from  the  order  of 
MacMahon,  J.,  allowed  with  costs;  and  defendants*  cross- 
appeal  will  be  dismissed  with  costs. 


January  23rd,  1905. 
C.A. 

McLENNAN  v.  GORDON. 

Sale  of  Ooods  —  Refusal  of  Purchaser  to  Accept — Tender — 
Measurement  of  Cordwood — Resale  hy  Vendor — Recovery 
of  Loss  upon  Resale — Evidence — Letter  Written  "without 
Prejudice  ^' — Objection  on  Appeal 

Appeal  by  defendant  Gordon  from  order  of  a  Divisional 
Court  vacating  the  judgment  pronounced  by  Boyd,  C,  at 
the  trial. 

The  action  was  for  breach  bv  defendant  Gordon  of  a  con- 
tract  for  the  sale  to  plaintiff  of  certain  cordwood  and  timber. 
Defendant  Gordon  alleged  failure  by  plaintiffs  to  pay  or 
tender  the  price,  in  consequence  of  which  he  became  entitled 
to  resell,  and  did  resell  to  defendants  Barrett  Brothers:  and 
he  counterolaimed  for  1op«;  and  damages  on  the  resale.     The 
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Chancellor  found  that  plaintiffs  should  be  charged  with  the 
loss  and  expenses  of  the  resale^  and  that,  deducting  these, 
and  giving  credit  for  what  plaintiffs  had  paid  on  account 
and  the  price  realized  on  the  resale,  plaintiffs  were  entitled 
to  recover  only  $45.50.  The  Divisional  Court  held  that 
defendant  Gordon  was  not  entitled  to  anything  upon  his 
counterclaim,  and  that  plaintiffs  should  have  judgment  for 
$279.30,  with  interest  and  costs. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  Maclaren,  JJ.A. 

D.  B.  Maclennan,  K.C.,  for  appellant., 

W.  R.  Smyth,  for  plaintiffs. 

Moss,  C.J.O. — Plaintiffs  sued  defendant  Gordon  and  a 
firm  of  Barrett  Brothers,  alleging  a  breach  by  defendant 
Gordon  of  a  contract  for  the  sale  to  plaintiffs  of  certain  cord- 
wood  and  timber,  in  that  he  refused  to  deliver  the  same  to 
them,  and  had,  in  contravention  of  his  agreement,  assumed 
to  make  sale  thereof  to  Barrett  Brothers,  and  claiming  a 
declaration  that  the  property  had  passed  to  plaintiffs,  an  in- 
junction restraining  the  removal  thereof  by  defendants,  and 
damages  against  defendant  Gordon. 

Defendant  Gordon  alleged  failure  by  plaintiffs  to  pay  or 
tender  the  price  of  the  cordwood  and  timber,  after  due  de- 
mand therefor,  in  consequence  whereof  he  became  entitled  to 
resell,  and  he  did  resell  the  same  to  Barrett  Brothers.  He 
further  set  up  that  the  resale  was  at  a  lower  price  than  the 
contract  price,  whereby  he  suffered  loss  and  danger,  and  he 
counterclaimed  for  such  loss  and  damage.  He  also  set  up 
that  the  sale  to  Barrett  Brothers  was  made  with  the  assent 
of  plaintiffs,  and  that  they  were  estopped  from  impeaching  it. 

Under  the  terms  of  the  agreement  plaintiffs  advanced  to 
defendant  Gordon  the  sum  of  $1,000  on  account  of  the  price 
of  the  cordwood  and  timber  to  be  delivered. 

Defendant  Gordon  delivered  201  cords  of  wood  and  a 
small  quantity  of  timber  to  plaintiffs,  who  accepted  the  same 
and  credited  defendant  with  the  price  thereof  ($721.50). 
Defendant  also  delivered  and  piled  at  Christie^s  siding  on  the 
Canada  Atlantic  Railway,  the  place  named  in  the  agreement, 
a  further  quantity  of  cordwood.  Disputes  and  differences 
arose  as  to  the  quantity  so  delivered  and  piled,  and  on  21st 
March,  1903,  defeijdant  Gordon  notified  plaintiffs  in  writing 
that  unless  they  settled  for  the  wood  before  1st  April  he 
would   resell.     On   25th   March    plaintiffs   wrote   defendant 
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Oordon  expressing  their  readiness  to  pay^  but  saying  that 
they  proposed  to  send  a  competent  man  to  measure  the  quan- 
tities, that  he  would  be  at  Christie's  on  31st  March,  and  they 
suggested  that  defendant  Oordon  should  send  a  man  to  meas- 
ure with  theirs.  In  accordance  with  this  letter  the  parties 
met  at  Christie's  on  the  31st,  each  accompanied  by  a  man. 
There  is  a  dispute  on  the  evidence  as  to  what  took  place,  but 
the  fair  result  seems  to  be  that  the  two  men  arrived  at  almost 
the  same  result  as  to  the  number  of  cords.  But  Brown, 
plaintiffs'  measurer,  wished  to  make  a  reduction  for  bad 
piling,  and  finally  was  willing  to  accept  a  reduction  of  6  per 
cent.  Sinclair  was  not  wiling  to  agree  to  this,  but  offered  5 
per  cent.  This  Vas  not  accepted,  and  no  agreement  was 
come  to.  Defendant  Gordon  was  not  willing  to  allow  any 
reduction,  asserting  that  the  cordwood  was  well  piled.  Ow- 
ing to  this  and  to  some  discrepancy  between  the  figures  of 
the  measurer,  which  was  afterwards  found  to  be  due  to  errors 
in  extending  figures,  the  parties  parted  without  definite 
aiTangement. 

On  2nd  April,  plaintiffs,  alleging  that  the  measurement 
shewed  355  cords,  and  that  this  was  subject  to  a  deduction  of 
6  per  cent,  for  piling,  leaving  334  cords,  made  a  tender  on 
that  footing  of  $873.02,  which  they  alleged  was  suflfcient 
with  the  balance  of  the  $1,000  to  satisfy  the  price  of  the 
cordwood.  It  is  now  admitted  that  this  tender  was  insuffi- 
cient, because  Brown's  actual  mcjasurement  made  the  number 
of  cords  3825,  and,  even  if  the  6  per  cent,  deduction  was 
proper,  the  number  of  cords  to  be  paid  for  was  359,  instead 
of  334. 

Now  at  this  time  all  things  had  happened  to  entitle  de- 
fendant Gordon  to  payment  for  the  cordwood.  It  had  been 
delivered  at  the  named  place,  it  had  been  piled  and  measured, 
and  nothing  remained  but  for  plaintiffs  to  pay  for  it  and 
take  it  away.  But  they  did  not  do  this.  Instead,  they  caused' 
a  letter  to  be  written  to  defendant  on  6th  April,  in  which, 
while  acknowledging  that  they  had  been  mistaken  in  insisting 
on  355  cords  as  the  measurement,  and  admitting  that  it  was 
382J  cords,  they  insist  on  a  deduction  of  6  per  cent,  on  that 
quantity.  There  had  been  no  agreement  to  such  a  reduc- 
tion, and  defendant  was  under  no  obligation  to  agree  to  its 
being  made.  In  point  of  fact,  as  the  learned  Chancellor 
found,  there  were  at  least  380  cords,  and  he  charged  defend- 
ant with  that  number  on  the  resale  to  Barrett  Brothers.  In 
the  circumstances,  the  proposal  that  defendant  should  accept 
pajrment  for  359  cords  was  not  a  reasonable  one,  or  one  that 
defendant  could  be  considered  unreasonable  in  not  acceding 
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to.  He  had  done  all  that  his  contract  required  of  him,  and  it 
rested  with  plaintiffs  to  make  payment.  It  has  been  found 
in  the  Courts  below,  and  it  is  not  disputed,  that  the  letter 
01  6th  April  did  not  constitute  a  tender.  But  it  is  said  that 
defendant  ought  not  to  have  disregarded  the  letter  of  6th 
April,  and  it  is  argued  that  it  was  unreasonable  not  to  have 
accepted  the  offer  it  contained.  No  doubt,  it  would  have  been 
more  courteous  to  have  replied  to  the  letter,  since  it  requested 
an  answer.  But,  unless  defendant  wished  to  accept  the  offer, 
he  was  not  obliged  to  reply,  and  there  is  no  r^son  for  hold- 
ing that  he  should  have  agreed  to  plaintiffs'  proposal.  It 
meant  taking  $75  less  thau  the  evidence  shews  he  was  entitled 
to  receive  under  the  terms  of  the  agreement,  and  the  evidence 
affords  no  valid  ground  for  plaintiffs'  assumption  that  there 
had  been  an  agreement  to  deduct  6  per  cent,  of  the  actual 
measurement.  Defendant  allowed  ample  time  to  elapse  be- 
tween the  measurement  and  the  resale  to  enable  plaintiffs 
to  have  paid  for  and  removed  the  cordwood  if  they  were  so 
inclined,  and,  they  having  done  nothing,  he  took  proper  and 
reasonable  measures  for  obtaining  the  best  price  on  a  resale. 
,In  these  circumstances,  there  is  nothing  to  prevent  defendant 
from  recovering  the  difference  between  the  contract  price 
and  the  price  obtained  on  the  resale,  and  his  reasonable 
expenses. 

No  doubt,  where  a  party  is  entitled  to  the  benefit  of  a 
contract  and  can  save  himself  from  a  loss  arising  from  a 
breach  of  it  by  reasonable  efforts,  it  is  his  duty  to  do  so.  But 
the  rule  does  not  require  a  vendor  to  agree  without  further 
consideration  to  a  substantial  deduction  from  the  purchase 
money,  or  enable  a  vendee  to  impose  a  new  bargain  upon  his 
vendor..  In  the  present  case  defendant  could  not  have  ac- 
cepted plaintiffs'  offer  without  foregoing  any  claim  upon 
them  for  their  breach  of  the  contract.  Yet  that  is  the  posi- 
tion that  is  sought  to  be  imposed  upon  him.  He  was  not  in 
the  wrong  when  he  declined  to  place  himself  in  that  posi- 
tion. That  being  so,  he  was  entitled  to  resell  at  the  best 
price  he  could  obtain,  and  it  is  immaterial  whether  plaintiffs 
agreed  to  or  acquiesced  in  the  sale  he  made. 

And  it  is  not  necessary  to  inquire  into  the  extent  of 
Smith's  authority  after  the  dissolution  of  the  partnership 
between  him  and  his  co-plaintiff.  Neither  is  it  necessary  to 
determine  whether  the  letter  of  6th  April,  which  was  expressed 
to  be  "  without  prejudice,"  was  properly  admitted  in  evidence. 
Objection  was  made  to  it,  and  it  cannot  be  said  that  defend- 
ant's counsel  agreed  that  it  should  be  received.  And  unless 
he  did  agree,  the  objection  may  be  made  on  the  appeal,  the 
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case  having  been  tried  without  a  jury:  Jaekers  v.  Inter- 
national Cable  Co.,  5  Times  L.  B.  13 ;  Webb  v.  Ottawa  Car 
Co.,  2  0.  W.  E.  62. 

But,  assuming  that  it  was  properly  in  evidence,  yet,  for 
the  reasons  already  given,  it  cannot  affect  defendant's  rights. 

The  result  is  that  the  appeal  should  be  allowed  and  the 
judgment  of  the  Chancellor  restored,  •  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  also  con- 
curred. 


January  23rd,  1905. 
C.A. 

REX  v.  BEAVER. 

Criminal  Law — Distributing  Obscene  Printed  Matter — Crim- 
inal Code,  sec.  179  (a) — Knowledge  of  Contents — Mean- 
ing of  "  Obscene.'^ 

Case  reserved  under  sec.  743  of  the  Criminal  Code  by  the 
Judge  of  the  County  Court  of  Essex,  sitting  in  the  County 
Judge's  Criminal  Court. 

The  prisoner,  a  woman,  ^as  indicted  under  sec.  179  (a) 
of  the  Code  for,  unlawfully,  knowingly,  and  without  lawful 
justification  or  excuse,  distributing  and  circulating  certain 
obscene  printed  matter  tending  to  corrupt  morals,  contained 
in  a  printed  paper  bearing  the  title :  "  To  the  public ;  the 
evil  exposed;  the  plot  against  Prince  Michael  revealed:''  the 
said  obscene  matter  being  the  following — setting  forth  the 
contents  of  the  paper  at  length. 

The  Judge  found  the  offence  proved  as  charged,  and 
reserved  the  following  points  for  the  opinion  of  the  Court  of 
Appeal : — 

1.  Is  the  printed  matter  complained  of  obscene  within 
the  meaning  of  sec.  179  (a)  of  the  Criminal  Code? 

2.  Did  the  prisoner,  without  lawful  justification  or  excuse, 
distribute  or  circulate  such  obscene  printed  matter? 

The  case  was  heard  by  Moss,  C.  J.O.,  Osler,  Maclennan, 
Garrow,  Maclaren,  JJ.A. 

J.  AV.  Hanna,  Windsor,  for  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 
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OsLER,  J.A. — The  second  point  involves  only  the  ques- 
tion  of  the  prisoner's  knowledge  of  the  nature  of  the  printed 
pamphlet  she  was  found  to  have  distributed,  and  I  think  there 
was  some  evidence  of  that  in  her  own  statements  made  at  the 
trial,  su£5cient  to  justify  the  finding  of  the  learned  Judge. 

As  to  the  first  point  I  have  had  more  doubt. 

'  Section  179  of  the  Act  is  not  aimed  at  merely  libellous 
publications,  nor  at  those  couched  in  merely  coarse,  vulgar, 
and  offensive  language.  The  word  "obscene'^  has  a  great 
variety  of  meanings,  but  its  meaning  in  this  section  is  to  be 
ascertained  from  the  company  in  which  it  is  found.  The 
section  is  one  of  a  group  forming  part  XIII.  of  the  Code, 
which  is  headed  **  Offences  against  Morality.''  With  tiie 
exceptions  mentioned  in  sec.  177  (a),  the  doing  of  any  in- 
decent act  in  a  public  place,  179  (b),  publicly  exhibiting  any 
disgusting  object,  and  180  (c),  transmitting  by  post  any 
letter  or  circular  concerning  schemes  devised  or  intended  to 
deceive  the  public,  or  for  the  purpose  of  obtaining  money 
under  false  pretences,  this  part  of  the  Code  strikes  at  conduct 
involving  sexual  immorality  and  indecency,  and  it  is  in  that 
sense,  in  my  opinion,  that  the  word  is  used  in  sec.  179. 

One  class  of  meanings  given  to  it  in  the  Oxford  Dic- 
tionary, as  contrasted  with  others  "somewhat  archaic"  and 
latinisms,  is:  "  (2)  offensive  to  modesty  or  decency:  express- 
ing or  suggesting  unchaste  or  lustful  ideas:  impure,  inde- 
cent, lewd."  It  is  within  this  class  that  the  word  as  here 
used  falls. 

In  United  States  v.  Mabs,  51  Fed.  Rep.  41,  the  question 
was  very  much  considered,  and  many  authorities  are  cited.  .  . 

The  wiiole  of  the  printed  matter  set  forth  -in  the  record, 
disgusting  as  it  is,  is  suggestive  rather  of  the  disconnected 
ravings  of  a  lunatic  than  of  anything  tending  to  corrupt 
morals,  but  there  are  one  or  two  wretched  punning  allusions 
to  the  name  of  some  person  which  may  be  said  to  have  war- 
ranted the  County  Judge  in  concluding  that  it  had  or  might 
have  such  a  tendency,  and  therefore  that  it  was  a  "  document 
of  obscenity  "  within  the  meaning  of  the  section. 

I  would,  therefore,  affirm  the  conviction. 

Maclaren,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion,  referring  on  the  first  point  to  The  Queen  v.  Hick- 
lin,  L.  B.  3  Q.  B.  at  p.  371,  and  on  the  second,  to  Sherras  v. 
De  Eutzen,  [1895]  1  Q.  B.  at  p.  291,  Bank  of  New  South 
Wales  v.  Piper,  [1897]  A.  C.  at  p.  389,  and  MuUins  v.  Col- 
lins, L.  R.  9  Q.  B.  202. 
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Moss,    C.J.O,.  Maclennan  and  Garrow,  JJ.A.,  also 
concurred. 


January  23rd,  1905. 
CA. 

GLASGOW  V.  TOEONTO  PAPER  MANUFACTURING 

Master  and  Servant — Injury  to  Servant — Negligence — Defec- 
tive Machine — Fault  of  Superior  Workman — Workmen's 
Compensation  Act — Damages  —  Evidence  —  Deposition  of 
Witness  at  Former  Trial — Rejection — No  Substaniial  Mis- 
carriage. 

Action  to  recover  damages  for  injuries  sustained  by  plain- 
tiff while  working  for  defendants  at  a  paper  cutting  machine 
in  their  shop.  Plaintiff  sought  to  fix  defendants  with  lia- 
bility either  at  common  law  or  under  the  Workmen's  Com- 
pensation Act.  The  case  was  tried  before  Boyd,  C,  and  a 
jury  at  Cornwall  in  October,  1903,  and  plaintiff  had  a  verdict 
and  judgment  for  $8,000,  from  which  defendants  appealed, 
on  the  ground  that  the  evidence  disclosed  no  cause  of  action 
either  at  common  law  or  under  the  statute.  In  the  alterna- 
tive they  asked  for  a  new  trial,  on  the  ground  of  the  rejec- 
tion of  evidence  by  the  trial  Judge,  and  on  the  ground  that 
the  damages  were  excessive. 

H.  Cassels,  K.C.,  and  R.  S.  Cassels,  for  defendants. 

A.  B.  Aylesworth,  K.C.,  and  G.  I.  Gogo,  Cornwall,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
lennan, Garrow,  Maclaren,   JJ.A.),  was  delivered  by 

Osler,  J.A. — The  defendants  are  an  incorporated  com- 
pany carrying  on  business  as  paper  manufacturers.  They 
use  in  their  business  a  powerful  machine  known  as  the  Sey- 
bold  paper  cutter  for  cutting  and  trimming  heavy  or  thick 
masses  of  paper,  and  it  was  while  engaged  in  working  at  this 
machine  that  plaintiff  suffered  the  injuries  complained  of. 

For  the  purposes  of  the  case  and  of  describing  the  opera- 
tion of  the  machine  it  will  be  sufficient  to  say  that  the  paper 
intended  to  be  cut  or  trimmed  having  been  placed  in  posi- 
tion on  the  table  of  the  machine,  the  operator  takes  hold  of 
what  is  called  the  throw-off  handle,  gives  it  a  quarter  turn, 
and  then  puUs  it  down  towards  him  across  the  front  of  the 
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machine.  The  effect  of  these  two  simply  movements  is: 
(1st)  to  connect  the  effective  parts  of  the  machine  with  the 
power;  (2nd)  to  cause  the  clamp,  which  holds  the  paper  in 
the  required  position,  and  the  knife  which  cuts  it,  to  fall; 
and  (3rd)  to  cause  the  clamp  and  the  knife  to  return,  auto- 
matically, as  the  witnesses  say,  to  their  first  position,  where 
they  should  remain  locked  or  at  rest  until  again  set  in  motion 
by  a  repetition  of  the  movements  of  the  throw-off  handle. 

The  downward  and  return  movements  are  a  single  oper- 
ation of  the  machine,  the  power  being  first  connected  and 
then  thrown  off  as  the  movement  goes  round  in  the  succes- 
sive and  continuous  inter-action  of  its  various  parts.  If  the 
power  is  not  disconnected  in  the  course  of  the  upward  move- 
ment, as  by  the  operator  continuing  to  hold  down  the  throw- 
off  handle  or-  for  any  other  reason,  the  clamp  and  knife  will 
necessarily  continue  to  move  up  and  down. 

The  evidence  at  the  trial  briefly  stated  was  that  on  the 
19th  June,  1902,  the  plaintiif,  a  young  man  between  18  and 
19  years  of  age,  who  had  been  working  at  the  machine  for  a 
week  and  to  whom  the  manner  of  working  it  had  been  ex- 
plained by  one  Shepherd,  the  foreman  of  the  finishing  de- 
partment, had  placed  a  thick  ream  of  paper  in  position  to  be 
out-  He  made  the  necessary  movement  of  the  throw-off 
handle  and  cut  the  paper  in  two.  According  to  his  own 
account,  which  was  substantially  corroborated  by  the  evidence 
of  a  fellow  workman,  one  Albert  Hollister,  and  in  some  re- 
spects also  by  another  workman,  Robert  Smith,  he  then  re- 
versed the  right  hand  one  of  the  two  blocks  ^r  reams  into 
which  the  paper  had  been  cut,  for  the  purpose  of  trimming 
the  rough  edges  at  one  end,  brought  the  knife  down  agam 
and  trimmed  them,  put  his  left  hand  under  the  rising  knife 
and  removed  the  trimmings,  and  was  proceeding  with  both 
hands  to  turn  the  right  hand  block  for  the  same  purpose  as 
before,  when  the  knife  unexpectedly  fell,  severing  his  right 
hand  and  seriously  mutilating  his  left.  He  denied  that  he 
had  kept  his  hand  on  the  throw-off  handle  or  had  done  any- 
thing to  cause  the  knife  to  fall.  He  was  not  himself  fami- 
liar with  the  various  parts  of  the  machine,  other  than  the 
clamp  and  knife,,  which  were  set  in  motion  by  the  movements 
of  the  throw-off  handle,  except  by  seeing  them  as  it  became 
necessary  to  oil  them,  but  attributed  the  fall  of  the  knife  on 
this  occasion  to  the  weakness  of  a  spring  which  should  re- 
lease the  friction  clutch  which  engages  with  the  sleeve  or 
friction  band  on  the  flywheel,  afid  which  thus  communicates 
the  power.     The  knife  was  found  to  be  up  in  its  proper  posi- 
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tion  and  the  machine  in  its  normal  condition  when  examined 
immediately  after  the  accident.     ... 

[Statements  of  the  evidence  given  by  witnesses  for 
plaintiff.] 

For  the  defence  evidence  was  given  of  statements  made 
by  plaintiff  after  the  accident  tending  to  shew  that  it  had 
been  caused  by  his  own  negligence,  that  he  had  probably 
kept  down  the  throw-off  handle;  also  that  the  machine  and 
its  various  parts,  the  friction  clutch,  the  knock-off  lion,  the 
adjusting  screw,  the  cushion  spring,  and  other  parts  spoken 
of  by  the  witness  Nelson  and  other  witnesses  for  the  plain- 
tiff, were  in  good  order  and  effective  at  the  time  of  the  acci- 
dent and  afterwards,  and  not  in  need  of  repair,  so  that  the 
accident  was,  as  it  was  contended,  almost  necessarily  attribut- 
able to  some  neglect  on  the  pari;  of  plaintiff.      .     .     . 

[Statement  of  the  evidence  given  by  witnesses  for  de- 
fendants.] 

At  a  former  trial  of  the  case  John  E.  Barber,  the  presi- 
dent of  defendant  company,  hid  given  evidence.  While  on 
hiL  way  to  attend  the  present  trial  as  a  witness,  he  was  sud- 
denly taken  ill  and  became  unable  to  appear.  Defendants' 
counsel  <;endered  as  evidence  his  deposition  at  the  former 
trial.  Plaintiff  objected  on  the  ground  that  some  matters 
had  been  developed  in  the  evidence  at  the  present  trial  as 
to  the  condition  of  the  machine  which  the  witness  had  not 
been  cross-examined  upon  before,  and  that  the  evidence  could 
not  be  used  unless  there  was  a:n  opportunity  of  cross-examin- 
ing him  upon  these  points  and  others. 

The  evidence  was  rejected. 

The  trial  Judge  left  the  case  to  the  jury  with  a  direction 
of  which  the  defendants  had  no  reason  to  complain,  point- 
ing out  the  distinction  between  the  liability  at  common  law 
and  under  the  statute.  He  said  that  it  was  difficult  to  see 
upon  the  evidence  how  there  could  be  liability  here  on  the 
former  ground.  The  only  direction  as  to  damages  was  that 
at  common  law  there  was  no  limit  to  the  damages  which 
might  be  recovered,  while  under  the  statute  the  damages 
were  limited. 

The  jury  answered  the  questions  submitted  to  them  as 
follows : 

1.  Was  the  injury  to  John  Glasgow  from  his  own  want 
of  care?  Ans.  No.  If  not,  was  the  injury  owing  to  any 
defect  in  or  about  the  machine  at  the  time?    Ans.  Yes. 

2.  If  so,  state  what  was  the  defect?  Ans.  A  loose 
adjusting  screw  and  weak  spring. 
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3.  If  defect  existed  did  any  one  in  the  employ  of  the  com- 
pany superior  to  Glasgow  know  of  such  defect  before  the 
injury,  and  if  so,  who  was  the  person  superior  to  Glasgow? 
Ans.  The  foreman. 

4.  Was  the  company  guilty  of  negligence  in  not  provid- 
ing and  having  a  proper  machine  and  plant  for  cutting 
paper,  and  if  so,  what  was  the  negligence?  Ans.  Company 
found  to  be  negligent. 

5.  Was  John  Glasgow  injured  in  consequence  of  such 
negligence  without  blame  on  his  part?  Ans.  We  find  he  was 
and  without  blame  on  his  part. 

6.  If  Glasgow  is  in  your  opinion  entitled  to  recover,  fix 
the  damages?    Ans.  $8,000. 

On  these  answers  judgment  was  directed  for  the  amount 
found  by  the  jury. 

At  a  former  trial  the  jury  had,  on  the  same  evidence  as 
to  damages,  assessed  them  at  $2,500. 

On  the  above  evidence,  which,  owing  to  the  importance  of 
the  case  to  the  parties,  I  have  set  forth  more  fully  than  was 
perhaps  necessary,  plaintiff,  in  my  opinion,  made  out  a  case 
which  could  not  have  been  withdrawn  from  the  jury,  of  a 
defect  in  the  condition  of  the  machine  within  the  meaning 
of  sec.  3(1)  and  sec.  6  (1)  of  the  Workmen's  Compensation 
for  Injuries  Act,  and  that  such  defect  was  the  cause  of  plain- 
tiff's injuries.  Whether  the  accident  was  attributable  to  such 
neglect  or  to  plaintiff's  own  negligence  was  a  question  on 
which  there  was  evidence  both  ways.  If  the  jury  accepted 
plaintiff's  account  of  the  matter,  and  they  were  the  proper 
judges  of  its  credibility,  it  is  needless  to  say  that  we  could 
not  interfere  with  their  conclusion  in  that  respect,  looking 
at  the  evidence  as  a  whole,  by  which  I  mean  that  the  case  is 
not  one  in  which  it  is  made  out  that  the  accident  is,  as  the 
defendants  contended,  inconsistent  with  any  other  theory 
than  that  of  plaintiff's  own  negligence.  That  there  might  be 
some  defect  in  the  machine  which  would  result  occasionallv 
in  its  being  thrown  out  of  gear  and  the  knife  consequently 
not  locking  automatically,  as  it  should  do  on  its  return  to  its 
proper  position  when  at  rest,  was  shewn  by  the  evidence  of 
Nelson  and  some  of  the  other  witnesses  for  plaintiff,  as  well 
as  by  some  of  those  who  testified  for  defendants,  and  that 
there  was  in  fact  such  a  defect  was  deposed  to  by  Nelson, 
whom  the  jury  might  regard  as  a  competent  expert,  and 
there  was  other  similar  evidence  for  plaintiff,  not  perhaps 
entitled  to  the  same  weight,  but  which  was  all,  as  well  as  the 
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evidence  for  defendants,  fit  for  the  consideration  of  the  jury. 
They  also  h^-d  a  view  of  the  machine  and  its  various  parts 
and  method  of  working,  and  it  is  impossible  to  say  that, 
if  they  accepted  the  evidence  for  plaintiff,  they  were  not  wax- 
ranted  in  finding  that  the  machine  was  defective  in  the  parts 
specified  in  their  answer  to  the  second  question,  and  that 
these  defects  caused  the  injury,  as  they  say'  in  the  answer 
to  the  second  part  of  the  first  question.  Then  there  was 
evidence,  which  strongly  supported  the  expert  evidence,  that 
the  machine,  which,  if  in  proper  order,  ought,  having  per- 
formed one  complete  movement,  to  lock  or  remain  at  rest,  a 
condition  on  which  the  safety  of  the  workman  depended  and 
on  which  he  was  entitled  to  rely,  had,  once  at  least,  shortly 
before  the  accident,  and  again  at  least  once  not  long  after  it, 
displayed  the  same  irregular  action  which  happened  when 
plaintiff  was  working  it,  and  that  both  these  mischances  were 
brought  to  the  notice  of  Shepherd,  the  foreman,  whose  duty 
it  was  in  connection  with  Girard,  the  machinist,  to  see  that 
proper  means  were  taken  to  avoid  their  recurrence.  I  think, 
therefore,  that  defendants'  liability  under  the  Workmen's 
Compensation  Act  is  fully  established,  but  this,  I  also  think, 
agreeing  with  what  appears  to  have  been  the  view  of  the  trial 
Judge,  is  the  full  measure  of  their  responsibility.  They  had 
procured  a  good  machine,  well  constructed,  the  best  in  the 
market,  fit  for  the  purpose  for  which  it  was  made  and  used, 
and  had  employed  competent  machinists  and  persons  to  look 
after  it,  and  keep  it  in  repair.  That  I  think  was  all  that  their 
duty  required  of  them,  and  they  are  not  open  to  the  objection 
that  their  system  was  defective  in  this  respect.  The  jury 
indeed  in  their  answer  to  the  4th  question  do  not  find  them 
to  have  been  so,  and  that  answer  is  no  more  than  the  comple- 
ment of  their  answers  to  the  first  three  questions. 

The  judgment  must,  therefore,  be  reduced  to  the  maximum 
amount  fixed  by  the  statute,  viz.,  $1,500,  and  it  thus  be- 
comes unnecessary  to  consider  whether  a  new  trial  ought 
not  to  be  granted  on  the  ground  that  the  damages  are  exces- 
sive, a  very  serious  question,  considering  that  the  jury  had 
no  direction  on  this  point  beyond  the  statement  that  if  de- 
fendants were  liable  as  at  common  law  there  was  no  limit  to 
the  amount  of  damages  recoverable,  and  the  fact  that  a 
former  jury  on  similar  evidence  had  given  no  more  than 
$2,500. 

As  regards  the  rejection  of  the  evidence  of  Mr.  Barber 
taken  at  a  former  trial,  assuming  though  not  deciding  that 
a  proper  case  was  made  out  for  its  reception,  considering  the 
stage  which  this  trial  had  arrived  at  when  it  was  tendered. 
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and  the  sudden  and  unexpected  illness  which  prevented  the 
witness  from  appearing  at  the  trial,  though  on  his  way  there 
to  give  his  evidence  at  the  proper  time :  Phipson  on  Evidence, 
3rd  ed.,  pp.  396,  398;  Randall  v.  Attinson,  30  0.  K.  243, 
620 ;  it  appears  to  me,  looking  at  the  evidence  given  at  the 
former  trial,  that  the  case  is  one  for  the  application  of  Rule 
785,  because  no  substantial  wrong  or  miscarriage  has  been 
occasioned  by  its  rejection.  It  was  at  most  corroborative  to 
some  extent  of  th«  other  evidence  on  behalf  of  defendants, 
and  seems  hardly,  if  at  all,  to  bear  upon  the  new  and  more 
precise  evidence  of  the  working  of  the  machine  aad  its  de- 
fects relied  on  by  plaintiff.  I  do  not  think  the  result  would 
have  been  varied  by  its  admission,  and  therefore  a  new  trial 
should  not  be  granted  on  this  ground :  Copeland  v.  Corpora- 
tion of  Blenheim,  9  0.  R.  19.  I  do  not  find  the  evidence 
tendered  among  the  exhibits  put  in  at  the  trial,  and  perhaps 
it  would  be  enough  to  say  that  it  is  not  before  us,  and  there- 
fore that  we  have  not  been  placed  in  a  position  to  judge  of  its 
importance,  as  we  ought  to  have  been,  but  I  have  looked  at  it 
as  it  appears  on  the  reporter's  notes  of  the  evidence  at  the 
last  trial  in  the  former  appeal  book,  and  have  thus  given  the 
defendants,  quantum  valeat,  the  benefit  of  their  objection. 

The  judgment  must  be  varied  and  reduced  to  $1,500,  but, 
success  being  divided,  there  should  be  no  costs  of  the  appeal. 

We  should  perhaps  again  draw  the  attention  of  the  parties 
to  the  fact  that  the  action  is  improperly  brought  in  the  name 
of  the  infanfsf  father  as  plaintiff,  instead  of  by  the  infant 
himself  by  his  father  and  next  friend.  An  amendment  iUi 
iiiis  respect  may  and  ought  to  be  made. 


January  23rd,  1905. 
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ASSELSTINE  V.  SHIRLEY. 

Penalties — Ontario  ElecUon  Act— Bribery — Right  of  Action 

Conmotion — Procedure, 

Appeal  by  plaintiff  from  judgment  of  Royd,  C,  on  mo- 
tion for  judgment,  dismissing  an  action  for  the  recovery  of 
penalties  under  the  Ontario  Election  Act. 

A.  B.  Ayleswortb,  K.C.,  for  plaintiff. 
H.  M.  Mowat,  K.C.,  for  defendant. 

VOL.    V.    O.W.U.    NO.    4—7 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,   Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A. — Action  for  the  recovery  of  penalties  in- 
curred for  breaches  of  various  provisions  of  the  Election  Act 
of  Ontario,  chiefly  for  different  acts  of  bribery  struck  at  by 
sec.  159  (1).  These  penalties  are  fixed  by  sub-sec.  (2)  of 
that  section.  Penalties  for  other  election  offences,  imposed 
by  other  sections  of  Act,  are  also  sued  for,  but  these  I  pass 
over  for  the  present,  as  they  stand  on  a  diflEerent  footing.  The 
principal  question  argued  was  whether  the  pecuniary  penal- 
ties provided  for  by  sub-sec.  (2)  can  be  sued  for  and  re- 
covered in  an  action  like  the  pxesent,  which  is  brought  under 
sec.  195  of  the  Act,  and  the  appeal,  though  in  form  from  the 
decision  of  the  Chancellor,  is  really  brought  for  the  purpose 
of  asking  the  Court  to  review  that  of  Britton,  J.,  in  Carey  v. 
Smith,  5  0.  L.  R.  209,  2  0.  W.  R.  16,  which  the  learned 
Chancellor  followed  without  expressing  any  opinion  of  his 
own.    '• 

Section  159  (1)  enacts  that  *'the  following  persons  shall 
be  deemed  guilty  of  bribery  and  punished  accordingly.'^ 
Clauses  (a)  to  (e)  inclusive  specify  the  various  forms  of 
bribery  for  which  the  persons  committing  them  (bribers)  are 
so  punishable,  and  sub-sec.  (2)  enacts  that  ''every  person  so 
offending  shall  on  conviction  incur  a  penalty  of  $200,  and 
shall  also  be  imprisoned  for  a  term  of  six  months  with  or 
without  hard  labour/' 

As  this  sub-section  stood  in  the  Election  Act  of  1892,  it 
provided  simply  that  any  person  so  offending  should  "  incur 
a  penalty  of  $200.''  It  took  its  present  shape  by  the  amend- 
ment of  63  Vict.  ch.  4,  sec.  21. 

Section  160  should  be  referred  to,  which  deals  with  the 
case  of  persons  accepting  bribes,  and  sub-sec.  (2)  enacts 
that  such  persons  "  shall,  in  the  discretion  of  the  trial  Judges, 
be  lial)le  to  imprisonment  for  a  term  not  exceeding  six  months, 
with  or  without  hard  labour,  or  to  a  penalty  of  not  more  than 
$200  or  to  both."  The  Act  of  1892  merely  provided  that 
such  persons  should  be  liable  to  a  penalty  of  $200.  It  was 
amended  as  above  by  63  Vict.  ch.  4,  sec.  22. 

Section  195  enacts  that,  subject  to  the  provisions  of  sees. 
187  and  188,  all  penalties  imposed  by  this  Act  shall  be  re- 
coverable with  full  costs  of  action  by  any  one  who  sues  for  the 
same  in  any  of  His  Majesty's  Courts  of  Justice;  and  in 
default  of  payment  of  the  amount  which  the  offender  is  con- 
denmed  to  pay,  within  the  period  fixed  by  the  Court,  the 
offender  shall  be  imprisoned  in  the  common  gaol  until  he  has 


A8SEL8TINE  v.  8HIBLEY,  HI 

paid  the  amount  which  he  has  been  condemned  to  pay  and  the 
costs.     (2)  It  shall  be  suflScient  for  the  plaintiff  in  any  such 
action  to  allege  that  the  defendant  is  indebted  to  him  in  the 
sum   of  money   demanded,  and   the  particular  offence   for 
which  the  action  is  brought,  and  that  the  defendant  had  acted 
contrary  to  law.     (3)  The  action  shall  be  commenced  within 
one  year  next  after  the  act  committed  or  the  omissions  com- 
plained of,  and  shall  be  tried  by  a  Judge  without  a  jury.    No 
amendment  was  made  in  this  section  by  the  Act  of  63  Vict. 
In  my  opinion,  the  effect  of  the  amendment  of  sec.  159 
(2)  made  by  63  Vict.  ch.  4,  is  to  take  the  penalties  imposed 
by  the  amended  clause  out  of  the  category  of  those  which 
may  be  recovered  by  action  under  sec.  195.     It  is  clear  to  me 
that  only  one  proceeding  is  contemplated  by  the  amended 
section,  and  that  is  one  in  which  both  the  penalty  may  be 
recovered  and  the  imprisonment  imposed.     The  words  "on 
conviction  "  precede  both  consequences  which  are  to  follow 
therefrom.     I  am,  however,  with  aU  respect,  unable  to  agree 
with  Britton,  J.,  in  holding — ^if  that  is  what  he  does  hold — 
that  those  words  import  that  a  prior  conviction  for  the  offence 
in  some  independent  proceeding  would  be  a  condition  prece- 
dent to  an  action  for  the  penalties  under  sec.  195,  if  in  such 
an  action  the  punishment  of  imprisonment  may  be  awarded, 
which  is,  to  my  mind,  the  real  difficulty.     The  phrase  pro- 
perly enough  describes  the  result  of  judgment  against  the 
offender  in  whatever  may  be  the  appropriate  form  of  pro- 
ceeding.    See  Wilde  v.  Bowen,  37  U.  C.  R.  504,  per  Wilson, 
J.,  and  the  authorities  there  cited.     He  must  of  course  be 
found   guilty — convicted — ^before   the   punishments   are  ad- 
judged, but,  if  there  is  to  be  a  prior  conviction  in  some  other 
proceeding,  what  is  to  be  the  consequence — what  the  punish- 
ment adjudged  in  that?    None  is  provided  for,  unless  it  be 
that  specified  in  sub-sec.  (2)  itself,  and  therefore  the  words 
necessarily  mean  on  conviction  in  the  prosecution  for  the 
offence.     You  cannot  attach  the  imprisonment  to  the  con- 
viction and  then  sue  for  the  penalty  or  vice  versa.     Both  must 
follow  on  the  conviction  in  one   and   the   same   proceeding 
taken  to  enforce  them,  if  I  am  right  in  thinking  that  only 
one  such  proceeding  was  intended. 

Then  what  is  that  proceeding  to  be?  Is  it  an  action  under 
sec.  195?  Does  imprisonment  follow  or  can  it  be  adjudged 
in  such  an  action  ?  I  think  not  Every  word  of  that  section 
seems  to  me  to  intend  a  proceeding  by  action  to  recover  the 
money  penalty  alone,  and  not  a  proceeding  in  which  the  sub- 
stantive punishment  of  imprisonment  is  sought  or  is  to  be 
imposed  in  addition  to  the  penalty.     .     .     . 
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It  seems  to  me,  that  there  is  great  difficulty  in  saying 
that  the  words  "  an  conviction  "  in  sec.  159  (2)  are  intended 
to  refer  to  an  adjudication  in  a  civil  action,  when  we  find 
that  by  sees.  187  and  188  (to  which  the  provisions  of  sec. 
195  are  expressly  made  subject),  a  forum  and  code  of  pro- 
cedure are  created  for  the  prosecution  and  trial  of  election 
oflEences,  including  those  under  sees.  159  and  160,  in  which 
the  Court  is  expressly  empowered  to  award  both  the  pecuni- 
ary penalty  and  the  imprisonment:  sec.  188,  sub-sec.   (14). 

The  reference  to  "  the  trial  Judges  "  in  sec.  160,  sub-sec. 
(2),  which  provides  for  the  punishment  of  persons  accepting 
bribes,  seems  to  support  this  conclusion,  as  also  does  the  fact 
that  the  Legislature  did  not  think  proper,  when  amending 
sees.  159  and  160,  as  above  mentioned,  to  make  any  change 
in  sec.  195  to  meet  the  altered  conditions.  Where  there  can- 
not be  a  prosecution  under  sees.  187,  188,  as  in  the  case 
where  no  petition  has  been  presented  against  the  election, 
some  other  form  of  prosecution,  as  by  indictment,  may  be 
followed,  in  which,  under  sec.  159  at  all  events,  on  conviction 
both  punishments  may  be  imposed. 

It  is  true  that  sub-sec.  (14)  of  sec.  188  contemplates  the 
case  of  an  action  having  been  brought  for  a  penalty,  which 
is  also  the  subject  of  a  prosecution  imder  that  section,  but 
this,  in  my  view,  creates  no  difficulty,  as  there  are  numerous 
election  offences  for  which  a  pecuniary  penalty  only  is  im- 
posed, and  for  which,  therefore,  there  is  no  reason  why  an 
action  should  not  lie  under  sec.  195.  Such  are  the  penalties 
sued  for  in  paragraph  14  of  the  statement  of  claim,  undue 
influence,  sec.  166;  paragraphs  16  and  19,  corruptly  pro- 
viding refreshment  to  voters,  sec.  162;  paragraphs  17,  20, 
corrupt  treating,  sec.  163;  paragraph  21,  hiring  teams,  sec. 
165;  paragraph  28,  procuring  persons  to  vote  who  had  no 
right  to  vote,  sec.  168.  As  to  these  I  see  no  reason  to  hold 
that  the  action  is  not  maintainable  under  sec.  195,  and  Brit- 
ton,  J.,  did  not  hold  otherwise  in  Carey  v.  Smith.  The  judg- 
ment below  must,  therefore,  be  varied  in  this  respect.  But, 
as  the  point  does  not  seem  to  have  been  called  to  the  atten- 
tion of  the  learned  Chancellor,  this  should  make  no  differ- 
ence in  the  disposition  of  the  costs  of  the  appeal,  which 
should  be  borne  by  the  appellant. 

The  costs  of  the  motion  before  the  Chancellor  may  be 

costs  in  the  cause.    • 
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ABCHEK  V.  SOCIETY  OF  SACRED  HEART  OF  JESUS. 

Religious  Society — Expulsion  of  Member — Insanity  —  False 
Imprisonment — Damages  for  Dismissal  —  Wages  —  Resi- 
dence of  Society  —  Branch  in  Ontario  —  Jurisdiction  — 
Statute  of  Frauds — Contract — Religious  Profession — Ilh-^ 
gality — Public  PoUcy — Dam^ages — Release. 

Appeal  by  defendants  and  cross-appeal  by  plaintiff  from 
judgment  of  Boyd,  C,  upon  the  findings  of  a  jury,  in' favour 
of  plaintiff  for  $5,000  and  costs,  against  defendants  the 
Society  of  the  Sacred  Heart  of  Jesus  and  Elizabeth  Sheri- 
dan, tiie  action  haying  been  dismissed  as  against  defendants 
the  Mount  Hope  Institute. 

The  appeal  and  cross-appeal  were  heard  by  Moss,  C.J.O., 
OsLER,  Maclennan,  Garrow,  Maclaren,  JJ.A. 

6.  F.  Shepley,  K.O.,  and  J.  B.  McKillop,  London,  for 
defendants. 

F.  P.  Betts,  London,  and  H.  Cronyn,  London,  for  plain- 
tiff. 

Garrow,  J.A. — The  Society  of  the  Sacred  Heart  of 
Jesus,  as  alleged  in  the  statement  of  claim  and  not  specifically 
denied  in  the  statement  of  defence,  is  a  corporation  incor- 
porated under  the  laws  of  France.  As  set  forth  in  the  con- 
stitution and  by-laws,  the  object  of  the  society  is  *^  to  glorify 
the  Sacred  Heart  of  Jesus  by  labouring  for  the  salvation  and 
perfection  of  its  members  through  the  imitation  of  the 
virtues  of  which  the  Divine  Heart  is  the  centre  and  model, 
and  by  consecrating  its  members,  as  far  as  it  is  possible  for 
persons  of  their  sex,  to  the  sanctification  of  others  as  the 
work  dearest  to  the  Heart  of  Jesus.^*  "The  means  which 
the  society  adopts  are  chiefly:  (1)  the  education  of  children 
as  boarders;  (2)  the  gratuitous  instruction  of  poor  children 
as  day  scholars;  (3)  retreats  afforded  to  persons  living  in  the 
world;  (4)  such  intercourse  with  persons  living  in  the  world 
as  springs  necessarily  from  its  works.'^ 

For  the  purpose  of  carrying  on  its  affairs  the  society  ap- 
parently acts  through  local  organizations,  of  which  there  are 
several  in  the  United  States,  one  in  the  Province  of  Quebec, 
and  Otoe  in  the  Province  of  Ontario,  which,  however,  all  ap- 
pear to  be  separate  corporations;  the  whole  being  under  the 
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spiritual  direction  and  control  of  the  hierarchy  of  the  Eoman 
Catholic  Church.  The  society  itself  is  composed  of  two 
classes  of  women,  those  destined  for  tetiching,  and  those  who 
are  employed  in  household  duties,  the  latter  called  lay  sisters. 
For  both  classes  there  is,  first,  as  a  condition  of  becoming  a 
member  a  period  of  probation  of  three  months,  at  the  end  of 
which  the  candidate,  if  accepted,  is  admitted  to  take  the  three 
vows  of  poverty,  chastity,  and  obedience,  and  is  thereafter 
called  an  aspirant,  in  which  condition  she  remains  for  a 
further  period  of  five  years,  at  or  towards  the  end  of  which 
there  is  still  further  period  of  probation  of  three  months, 
and  then,  if  finally  accepted,  she  is  admitted  to  take  the  final 
vows  of  stability.  Eule  xxii.  provides  that  "  the  society  does 
not  bind  itself  to  its  members  until  they  make  their  last 
vows,  but  up  to  that  time  the  society  retains  the  right  of 
dismissing  them  for  grave  causes  (which  are  specified  in  the 
constitution)  and  then  by  the  very  fact  the  subject  is  released 
from  her  vows.^' 

The  rules  further  provide  that  the  power  of  dismissal  be- 
longs of  right  only  to  the  Superior  Gfeneral,  who,  however, 
may  communicate  it  to  others. 

Plaintiff  became  a  member  of  the  society,  in  the  class 
known  as  lay  sisters,  at  the  city  of  St.  Louis,  in  the  State  of 
Missouri,  in  the  month  of  April,  1884,  at  the  age  of  19  years, 
and,  after  the  period  of  probation,  was  admitted  to  the  three 
vows  of  an  aspirant.  But,  for  some  reason  not  clearly  stated, 
she  proceeded  no  further,  but  remained  an  aspirant  only, 
until  she  was  dismissed  as  hereafter  stated.  From  St.  Louis 
plaintiff  was,  in  the  month  of  March,  1901,  transferred,  vrith- 
out  any  apparent  reason,  to  the  Mount  Hope  Institute  at  the 
city  of  London,  Ontario,  where  she  remained  until  the  fol- 
lowing month  of  June,  when,  in  consequence  of  great  dis- 
turbance and  destruction  of  property  in  the  Institute,  ascribed 
to  her,  she  was  removed  to  the  Longue  Point  Insane  Asylum 
in  the  Province  of  Quebec,  upon  the  certificate  of  two  physi- 
cians that  she  was  insane,  and  she  remained  there  until  the 
following  September,  when  she  was  declared  to  be  cured,  and 
was  discharged. 

While  the  matter  of  plaintiff^s  alleged  insanity  was  still 
in  doubt,  the  Superior  at  the  Moimt  Hope  Institute,  defend- 
ant Elizabeth  Sheridan,  reported  the  facts  to  the  Superior 
General  at  Paris,  and  asked  for  the  discharge  from  her  vows 
of  the  plaintiff,  and  upon  her  report  the  Superior  General  at 
Paris  transmitted  to  defendant  Elizabeth  Sheridan  a  written 
release  of  plaintiff  from  her  vows,  dated  10th  June,  1901,  to 
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be  used  as  defendant  Elizabeth  Sheridan  should  consider 
expedient. 

Defendant  Elizabeth  Sheridan,  who  was  herself  familiar 
with  all  the  facts,  and  acting  apparently  from  no  improper 
or  malicions  motive,  caused  this  release  from  her  vows  to  be 
delivered  to  the  plaintiff  at  the  city  of  Montreal,  in  the  Pro- 
vince of  Quebec,  on  6th  September,  1901,  after  her  release 
from  the  asylum,  whereby  it  is  said  plaintiff  ceased  to  be  a 
member  of  the  society.  A  day  or  two  afterwards,  while  still 
at  the  city  of  Montreal,  plaintiff  executed  a  release  under 
seal,  dated  7th  September,  1901,  prepared  by  the  society, 
whereby,  in  consideration  of  $300,  then  paid  to  her,  she  re- 
leased the  society,  the  Mount  Hope  Institute,  and  Les  Dames 
Beligieuses  du  Sacre  Coeur,  and  any  and  all  persons  who  are 
members  of  the  said  society,  from  all  manner  of  actions,  debts, 
accounts^  covenants,  contracts,  claims,  and  demands. 

Then  on  13th  May,  1902,  this  action  was  brought  against 
the  society,  the  Mount  Hope  Institute,  and  Elizabeth  Sheri- 
dan, claiming  wages,  damages  as  for  a  wrongful  dismissal, 
and  also  damages  for  the  alleged  false  imprisonment  and 
imputation  of  insanity ;  plaintiff  contending  that  she  was  not 
at  any  time  insane.     No  claim  is  xnade  for  reinstatement. 

Plaintiff'e  claim  for  wages  is  based,  in  the  statement  of 
claim,  upon  the  allegation  that  there  was  an  impliecl  con- 
tract to  pay  her  a  reasonable  sum  for  her  services  in  case  the 
society  dismissed  her  wrongfully  or  in  contravention  of  the 
constitution ;  while  her  claim  for  damages  as  upon  a  wrong- 
ful dismissal  is  based  upon  the  allegation  that  by  reason  of 
such  dismissal  she  has  lost  the  benefit  of  the  home  and  sup- 
port and  maintenance  during  her  life  to  which  she  was  en- 
titled as  a  member  of  the  society. 

A  number  of  defences  were  pleaded  by  the  several  de- 
fendants. 

The  society,  protesting  against  the  jurisdiction,  obtained 
leave  to  enter  a  conditional  appearance,  and  pleaded  to  the 
jurisdiction  that  it  is  a  French  association  for  religious  pur- 
poses, not  formed  to  carry  on  business,  but  that,  as  part  of 
its  religious  and  charitable  work,  some  of  the  members  there- 
of conduct  schools,  that  it  has  no  business  branches  or 
agencies,  but  that  groups  of  its  members  reside  together  in 
various  places,  that  plaintiff,  a  citizen  of  the  United  States 
of  America,  was  permitted  to  become  a  member  of  the  society 
there,  and  to  reside  in  the  establishments  wherein  the  mem- 
bers  of  the  society  reside  in  the  United  States,  that  after 
her  short  residence  in  the  Mount  Hope  Institute  (in  which 
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the  members  of  the  society  reside  and  caxry  on  a  school  in 
this  Province),  she  went  to  the  city  of  Montreal  and  there 
became  a  patient  in  the  asylum  for  the  insane,  and  that  after- 
wards, while  resident  in  that  Province,  she  was  released 
from  her  vows  and  from  being  a  member  of  the  society,  for 
grave  and  serious  reasons,  and  they  submit  that  in  the  cir- 
cumstances plaintiflf  cannot  maintain  an  action  in  Ontario. 

They  further  denied  any  contract  with  plaintiff,  express 
or  implied,  and  pleaded  the  Statute  of  Frauds  and  the  release 
before  mentioned  as  defences. 

These  defences  are  common  to  all  the  defendants,  but  in 
addition  the  Mount  Hope  Institute  pleaded  that  it  is  a  sepa- 
rate corporation  incorporated  under  the  laws  of  Canada,  and 
is  not  identical  with  the  parent  society,  and  that  plaintiff 
was  never  a  member  of  the  Institute,  and  had  no  contract 
or  relation  whatever  with  it.  And  defendant  Elizabeth  Sheri- 
dan, by  her  defence,  denied  the  malicious  acts  charged 
against  her. 

To  the  defence  of  the  release  plaintiff  replied  that  the 
same  was  obtained  from  her  by  the  importunity  and  undue 
influence  of  defendants  and  their  agents,  but  she  retained 
the  $300,  and  at  no  time  offered  to  return  it  to  the  society. 

At  the  trial,  upon  opening  the  case,  it  appears  from  the 
notes  of  evidence  that  the  following  took  place:  '^Mr.  Betts 
(counsel  for  plaintiff) ;  "Before  addressing  the  jury  I  wish 
to  say  this.  A  release  is  set  up,  and  it  is  also  set  up  that  it 
was  obtained  by  undue  influence.  I  presume  in  regard  to 
that  your  Lordship  will  follow  the  recent  English  practice 
and  leave  that  as  well  as  the  other  to  the  jury.*^  His  Lord- 
ship: "The  release  is  in  the  pleadings?"  Mr.  Betts:  "Yes, 
ray  Lord."  His  Lordship:  "I  suppose  it  will  all  go  to  the 
jury.     I  will  let  the  whole  thing  go  to  the  jury." 

Then  evidence  at  great  length  was  given  on  behalf  of  both 
plaintiff  and  defendants,  the  trial  lasting  some  four  days — 
and  in  the  end  questions  of  fact  were  submitted  to  the  jury. 
In  his  charge  the  Chancellor  pointed  out  that  the  great  or 
controlling  question  was  to  determine  if  the  plaintiff  was  or 
was  not  of  sound  mind  when  she  did  the  acts  complained  of, 
if  she  did  them,  or  whether  the  acts  of  destruction  were  com- 
mitted by  other  inmates  as  the  result  of  a  plot  against  plain- 
tiff, for  the  purpose  of  getting  rid  of  her,  that  having  been 
her  main  contention  on  this  head ;  and  as  to  the  latter  event 
he  said :  "  If  you  think  there  was  a  plot,  you  should  not  let 
the  release  interfere,  but  if  you  really  think  she  was  insane, 
and  that  this  Mother  was  acting  in  the  best  interests  of  the 
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woman  herself  and  of  the  eommxmity  over  which  she  pre- 
sided^ then  you  ought  to  find  that  the  release  is  worth  some- 
thing and  should  har  the  action/^ 

As  to  the  dismissal  from  the  society  he  said:  "Then 
when  the  woman  recovered,  what  was  the  society  to  do  ?  Were 
they  acting  reasonably  or  not  in  doing  as  they  did,  paying 
her  $300,  and  letting  her  he  at  liberty,  freeing  her  from  her 
vows,  so  that  she  could  go  abroad  again  and  make  her  own 
living,  or  were  they  obliged  or  should  they  in  justice  have 
taken  her  back  ?  Now  it  may  be  a  question  of  law,  but  I  will 
leave  it  to  you  to  pronounce  upon  that  question,  whether  this 
was  a  reasonable  step,  a  proper  step,  on  the  part  of  the  com- 
munity, to  say  that  they  would  not  receive  her  back.  .  .  . 
I  leave  it  to  you  to  say  whether  you  think  they  have  acted 
rightly  or  wrongly  in  this  matter.  If  you  think  they  should^ 
take  her  back  and  have  not  taken  her  back,  wrongfully,  say 
what  damages  there  should  be.  Many  questions  of  law  will 
arise  on  that,  which  I  need  not  trouble  you  with.  ...  If 
you  think  she  should  get  wages,  say  how  much  they  should  be. 
I  myself  do  not  think  she  can  have  any  claim  for  wages,  be- 
cause during  the  17  years  she  was  there  she  got  all  that  she 
contracted  for.  ...  If  you  think  there  was  the  plot  to 
trump  up  a  charge  of  insanity  and  put  the  woman  in  prison, 
then  you  can  give  most  substantial  damages  for  such  a  piece 
of  misconduct  as  thaf 

These  extracts  seem  to  succinctly  and  suflSciently  formu- 
late the  aspect  in  which  the  several  heads  or  leading  ideas  were 
placed  before  the  jury. 

To  the  charge  several  objections  were  taken.  PlaintifPs 
counsel,  among  other  objections  not  necessary  to  set  out,  ob- 
jected that  it  was  improper  to  say  that  the  release  might  only 
be  disregarded  in  case  the  jury  found  there  had  been  a  plot, 
that  the  proper  instruction  was  that  it  might  be  disregarded 
if  upon  any  ground  plaintiff  was  entitled  to  recover,  and  to 
this  objection  the  learned  Chancellor  finally  acceded,  and  so 
instructed  the  jury.  Then  counsel  for  defendants  in  turn 
objected  thus:  Mr.  Magee:  "I  would  ask  your  lordship  to 
reverse  what  you  have  just  done,  that  if  plaintiff  is  entitled 
to  recover  on  any  ground  then  the  jury  may  disregard  the 
release.  I  would  ask  your  Lordship  to  rule  the  other  way.^' 
Then  the  Chancellor  continued  to  the  jury :  "  Now,  gentle- 
men, about  that  release,  I  want  to  call  your  attention  to  this 
that  the  lawyer  Mr.  Lamothe  says  this  about  it,  ^  I  explained 
to  her — I  told  her  that  she  had  been  dismissed  from  the 
society — ^and  I  explained  to  her  that  by  accepting  the  money 
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she  would  lose  all  right  of  action.  She  told  me  she  was  go- 
ing to  see  some  lady  when  she  went  away.  I  told  her  not  to 
sign  if  she  did  not  want  to  abandon  her  claim.  I  did  not  know 
they  were  anxions  to  have  it  signed.  She  was  well  aware  of 
the  effect  of  the  document  and  was  free  to  *ign  it  or  not  to 
sign  it.  There  is  no  etiquette  in  Quebec  to  have  another 
lawyer  called  in.^  And  what  the  plaintiff  says  herself  about 
it  is  this :  *  I  had  no  money,  no  clothing,  and  I  went  to  the 
Jesuit  College  to  get  an  English  speaking  priest,  and  I  asked 
counsel  of  him.  I  said  I  did  not  want  to  sign  the  release. 
He  said  sign  it,  sign  it  with  the  intention  of  going  home, 
and  I  did  so.^  Now  you  have  to  say  on  that  whether  you 
think  that  release  should  bind  plaintiff  or  not.  If  she  knew 
her  rights,  if  she  got  advice,  and  signed  it  deliberately,  in- 
tending to  give  up.  any  right  of  action  and  take  this  money, 
and  be  satisfied,  you  may  find  upon  that."  Mr.  Magee :  "  Her 
intention  in  signing  the  release  would  not  affect  defendants.^' 
His  Lordship :  "  No,  the  intention  was  not  disclosed.  I  think 
I  will  leave  it  as  I  have  with  the  jury." 

After  the  jury  had  been  out  for  about  two  hours,  they 
were  sent  for  by  the  Chancellor,  when  this  took  place: — A 
juror:  "Your  Ix)rdship,  there  are  some  of  the  jury  would 
like  it  explained  to  see  if  they  could  put  in  damages  not  for 
this  incarceration  but  for  dismissal."  His  Lordship:  "You 
can  take  that  into  consideration.  If  you  think  there  should 
not  have  been  a  dismissal,  you  can  give  damages  simply  on 
that  head,  leaving  out  the  incarceration.  If  you  think  the 
incarceration  was  all  right,  but  that  there  should  not  have 
been  a  dismissal  based  upon  it,  you  can  give  damages  simply 
for  the  dismissal,  and  10  of  you  can  agree."  The  jury  then 
again  retired,  and  after  an  absence  of  25  minutes  returned 
with  this  verdict  as  their  only  findings:  The  jury:  "We 
have  agreed  upon  wages  for  the  last  six  years  $3,000;  dis- 
missal $5,000."  And  upon  these  findings  the  Chancellor 
gave  judgment  for  plaintiff  for  the  $5,000  damages  against 
defendants  the  society  and  Elizabeth  Sheridan,  and  other- 
wise dismissed  the  action. 

And  from  this  judgment  defendants  the  society  and 
Elizabeth  Sheridan  appeal,  and  plaintiff  cross-appeals,  claim- 
ing to  hold  defendants  the  Mount  Hope  Institute  and  to 
recover  the  $3,000  found  as  wages  as  well  as  the  $5,000  for 
wrongful  dismissal. 

The  questions  before  us  on  this  appeal  are,  in  effect,  the 
questions  of  law  to  which  doubtless  the  learned  Chancellor 
referred  in  his  charge  to  the  jury,  and  which  I  think  are  stiU 
open,  notwithstanding  the  verdict.     .     .     . 
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I  am  of  the  opinion  that  there  was  jurisdiction  to  enter- 
tain the  action  in  this  Province  against  the  society,  upon  the 
ground  that  the  society  **  resides  ^^  in  this  Province  within 
the  meaning  of  that  term  as  used  in  the  authorities  upon 
the  subject.  See  Haggin  v.  Comptoii  D'Escompte  de  Paris, 
23  Q.  B.  D.  519;  Macharde  v.  Pontes,  [1897]  2  Q.  B.  231; 
Tytler  v.  Canadian  Pacific  R.  W.  Co.,  26  A.  E.  467.  And 
for  the  further  reason  that  to  the  action  as  framed  the  de- 
fendants Elizabeth  Sheridan  and  the  Mount  Hope  Institute, 
both  resident  in  this  Province,  were  proper  parties  and  were 
properly  joined  with  the  society  as  defendants:  see  Rule 
1C2  (g). 

I  think  the  defence  of  the  Statute  of  Frauds  fails:  see 
McGregor  v.  McGregor,  21  Q.  B.  D.  424. 

I  think  the  action  was  properly  dismissed  as  against  de- 
fendant the  Mount  Hope  Institute.  That  defendant  is  clearly 
a  separate  corporate  entity  incorporated  by  a  Canadian  stat- 
ute. And  with  it  as  a  separate  corporation  there  is  no  pre- 
tence for  saying  that  plaintiff  ever  had  any  contract  or  other 
connection  whatever. 

And  I  think  also,  for  a  similar  reason,  that  the  action 
should  have  been  dismissed  against  defendant  Elizabeth 
Sheridan.  Plaintiff  never  had  a  contract  of  any  kind  with 
her.  The  jury  have  by  the  verdict  absolved  her  from  all 
liability  in  tort,  and  the  result  must  be  that  she  too  is  entitled 
to  be  dismissed  from  the  action. 

Tliis  brings  me  to  the  main  question,  the  liability  of  the 
society  (1)  for  the  wages  assessed  by  the  jury,  and  (2)  for 
the  damages  for  the  wrongful  dismissal.  As  to  the  first  of 
these,  I  agree  with  the  judgment  of  the  Chancellor,  and  for 
the  reasons  which  he  stated.  As  to  the  second  I  have  had 
more  diflBculty,  but  after  consideration  my  opinion  clearly  Is 
that  plaintiffs  case  fails.  The  action  is  not  brought  for 
an  injunction,  or  to  compel  a  restoration  to  membership,  as 
in  the  so-called  '*  club  '^  cases  which  were  cited  to  us,  but  is 
necessarily  based  wholly  upon  contract  in  so  far  as  the  causes 
of  action  for  wages  and  wrongful  dismissal  are  concerned, 
the  two  causes  of  action  to  which  the  verdict  is  confined. 
That  contract,  whatever  it  was,  was  made  in  the  State  of 
Missouri.  There  is  no  evidence  before  us  that  the  laws  of 
that  State  differ  from  the  laws  in  force  in  this  Province,  and, 
in  the  absence  of  such  evidence,  I  am  at  liberty  to  assume 
that  no  such  difference  exists:  Hope  v.  Hope,  8  DeG.  M. 
&  G.  731 ;  Lloyd  v.  Guibert,  6  B.  &  S.  100,  L.  R.  1  Q.  B.  115. 
But,  even  if  such  differences  did  exist  and  had  been  proved, 
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the  Courts  in  this  Province  would  not  enforce  here  a  con- 
tract which  by  our  law  is  illegal  or  contrary  to  public  policy, 
as  that  term  is  understood  in  this  Province. 

We  are  now  dealing  with  the  future.  As  to  the  past  the 
law  might  and  usually  would,  in  the  absence  of  express  con- 
tract, imply  one  to  pay  a  reasonable  price  for  services  ren- 
dered. But  there  can  be  no  similar  implication  as  to  the 
future.  There  must  in  the  latter  case  be  an  existing  agree- 
ment, legally  binding  on  both  parties  at  the  time  of  the 
breach  complained  of,  based  upon  valuable  consideration, 
which  may  of  course  as  here  consist  of  mutual  promises,  and 
the  things  promised  or  contracted  to  be  done  must  be  lawful 
things,  otherwise  the  contract  is  no  contract  in  law  and  as 
to  the  future  binds  neither  side.  The  only  consideration 
moving  from  plaintiff  was  her  vows  of  poverty,  chastity,  and 
obedience.  In  pre-reformation  days  a  profession  of  religion 
as  it  was  called,  which  consisted  in  taking  similar  vows,  had, 
if  made  in  England  at  least,  the  curious  effect  of  creating 
civil  death,  and  the  professed  became  thenceforth  subject  only 
to  the  canon  law.  But  there  is  now  no  such  escape  from  the 
ordinary  law  by  which  every  one  else  is  bound.  See  Evans  v. 
Cassidy,  11  Eq.  R.  Irish,  243.  Eeligious  societies,  whether 
Eoman  Catholic  or  Protestant,  are  merely  tolerated.  They 
are  not  illegal,  but  they  have  no  special  status  before  the  law, 
and  their  contracts  must  be  construed  from  the  same  stand- 
point and  be  subject  to  the  same  rules  as  apply  to  ordinary 
contracts. 

Assuming,  then,  that  these  vows  were  simply  so  many 
promises  made  to  and  accepted  by  the  society,  followed  by 
the  promise  on  the  part  of  the  society  to  maintain,  and  that 
thereby  at  least  the  outward  form  of  a  contract  was  created, 
I  proceed  to  the  next  step,  which  necessarily  is  to  examine 
in  a  legal  sense  the  nature  and  extent  of  plaintiff's  promises 
or  vows. 

By  the  vow  of  chastity,  as  interpreted  in  the  light  of  the 
constitution,  it  is  quite  beyond  question  that  plaintiff  engaged 
never  to  marry. 

By  the  vow  of  poverty  she  promised  to  divest  herself  of 
all  her  property  of  every  kind,  present  and  future,  retaining 
absolutely  nothing  for  herself. 

And  by  the  vow  of  obedience  she  promised  implicit 
obedience  at  all  times  and  in  all  things  to  the  orders,  whether 
reasonable  or  unreasonable,  and  indeed  whether  legal  or 
illegal,  for  there  is  no  expressed  exception,  of  the  Superior, 
whose  voice  the  constitution  declares  is  to  be  to  her  as  the 
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voice  of  God.  She  is  given  no  part  or  share  in  the  manage- 
ment of  the  society.  She  is  as  a  lay  sister  simply  to  labour, 
in  practically  a  menial  position  (plaintiff  was  a  cook  or 
cook's  assistant),  for  the  rest  of  her  life.  And  the  only  fin- 
ancial consideration  for  this  total  surrender  of  liberty  is 
simply  to  be  such  maintenance  as  the  society  may  choose  to 
supply. 

In  my  opinion,  such  a  contract,  however  meritorious  the 
object,  is  incapable  of  enforcement— and  is  wholly  illegal  and 
void,  on  grounds  of  public  policy.  The  law  will  not  enforce 
a  contract  in  general  restraint  of  marriage.  See  the  case  of 
Crowder  v.  Sullivan,  4  0.  W.  R.  397,  recently  before  this 
Court.  Nor  will  it  permit  a  person  to  surrender  or  to  trans- 
fer in  advance  all  the  duties  and  obligations  of  organized 
society  which  inherently  attach  by  law  to  every  member  of 
such  society,  into  the  keeping  of  another,  and  especially  will 
it  not  allow,  under  the  name  of  service,  a  servility  which 
even  if  voluntary  is  in  effect  neither  more  nor  less  than 
slaveiy.  .  .  .  [Reference  to  Davies  v.  Davies,  36  Ch.  D. 
359,  393,  and  In  re  James  Sommersett,  a  negro,  20  St.  Trials 
1,  49,  50,  80.] 

And  in  this  Province  not  only  have  we  inherited  the  com- 
mon law  of  England,  but  we  have  apparently  gone  further, 
for  we  have  here  an  express  statutory  provision  in  R.  S.  0. 
1897  ch.  167,  the  first  section  of  which  in  express  terms 
prohibits  slavery,  or  "a  bounden  involuntary  service  for 
life ''  on  the  part  of  a  negro  "  or  other  person/^  And  the 
second  section  provides  that  "  no  voluntary  contract  of  ser- 
vice or  indentures  entered  into  by  any  parties  shall  be  bind- 
ing on  them  or  either  of  them  for  a  longer  time  than  a  term 
of  nine  years  from  the  day  of  the  date  of  such  contract.*' 

But  the  plaintiff  was  not  only  bound  to  prove  a  legal  con- 
tract, and  a  breach,  but  also  the  resulting  damages.  The 
jury  have,  it  is  true,  awarded  $6,000,  but  a  perusal  of  the 
evidence  leads  me  not  merely  to  the  expressed  opinion  of  the 
learned  Chancellor,  that  this  sum  is  too  large,  but  that  it  i? 
wholly  unsupported  by  the  evidence.  On  the  contrary,  there 
was  in  fact  clear  proof  by  the  plaintiff  herself,  in  her  effort 
to  make  a  case  for  large  wages  for  the  past  years,  that  she 
had  financially  gained  rather  than  lost  by  the  dismissal. 

In  these  circumstances,  the  damages  should  in  any  event 
have  been  merely  nominal. 

And  finally,  and  with  deference,  I  think  the  defence 
based  upon  the  plaintiff's  release  should  have  been  sustained. 
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The  plaintiflE  admits  that  she  knew  perfectly  what  the 
meaning  and  effect  of  the  document  was.  She  at  first  refused 
to  execute.  She  had  it  in  her  mind  then  to  sue  the  society  and 
so  informed  the  attorney,  and  she  was  distinctly  told  by  him 
not  to  execute  if  she  was  still  of  that  intention.  She  then 
consulted  an  adviser  of  her  own  selection,  ati  English-speak- 
ing priest,  who  advised  her  to  execute  and  to  go  home,  and 
she,  acting  on  this  advice,  returned  to  the  attorney's  office  and 
did  execute,  and  received  the  money.  She  was  not  impor- 
tuned nor  coerced,  nor  in  any  way  imposed  upon  by  the 
society  or  its  agents.  Xor  was  her  act,  in  my  opinion,  even 
an  improvident  one,  except  as  viewed  in  the  false  light  of  the 
ven^  extravagant  assessment  of  damages  made  by  the  jury. 

Then  she  accepted  and  kept  the  money  and  at  no  time 
offered  to  return  it.  She  cannot  be  allowed,  in  the  language 
of  the  old  cases,  to  "  approbate  and  reprobate." 

The  case  cited  by  Mr.  Betts  of  Barnes  v.  Richards,  18 
Times  L.  R.  328,  is  entirely  different.  There  was  there  an 
admitted  balance  due  to  plaintiff  exceeding  the  amount  he 
had  received  on  executing  the  release.  No  such  thing  exists 
in  the  present  case. 

The  burden  of  proof  was,  of  course,  upon  plaintiff.  She 
was  bound  to  adduce  proper  evidence  to  shew  some  legal 
ground  of  attack.  She  only  succeeded  in  shewing  that  she 
was  in  poverty  and  needed  the  money,  but  she  quite  failed  to 
shew  that  defendants  had  taken  any  advantage  of  her  pov- 
erty by  any  kind  of  importunity  or  pressure  of  other  influ- 
ence of  any  kind  to  secure  a  release  which  she  would  not 
otherwise  have  given ;  indeed  she  says  in  her  evidence  at  the 
trial  that  if  the  $300  had  been  given  to  her  in  cash  instead 
of  in  the  shape  of  a  troublesome  cheque  she  would  probably 
have  been  satisfied  with  it. 

I  think  the  appeal  should  be  allowed,  the  cross-appeal 
dismissed,  and  the  action  dismissed  with  costs. 

OsLER,  J.A.,  gave  written  reasons  for  the  same  conclu- 
sion. 

Moss,  C.J.O.,  Maclennan  and  Maclaren,  JJ.A.,  con- 
curred. 
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McVITY  V.  TRENOUTH. 

Limitation  of  Actions — Reai  Property  Limitation  Act  — 
Right  of  Entry — Mortgagee — Mortgage  after  Statute  has 
Begun  to  Bun  again^  Mortgagor — Interruption — Regis^ 
try  Act  —  Notice  —  Authority  of  Decisions  of  Englieih 
Court  of  Appeal, 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  in 
favour  of  plaintiffs  (mortgagees)  in  an  action  for  possession 
of  a  farm  in  the  township  of  Cavan.  The  farm  was  con- 
veyed by  defendant  Rachel  Trenouth  (formerly  Maxwell)  to 
one  Sootheran^  and  reconveyed  by  Sociheran  to  her  and  her 
husband  (co-defendant).  Before  the  latter  conveyance  was 
registered  Sootheran,  as  alleged,  fraudulently  mortgaged  to 
plaintiffs,  who  registered  their  mortgage.  Defendants  set 
up  notice  to  plaintiffs  and  title  by  possession. 

The  appeal  was  heard  by  Obleb,  Maclbnnan^  and 
Maclaben^  JJ.A. 

G.  H.  Watson,  K.C.,  and  R.  Ruddy,  Milbrook,  for  de- 
fendants. 

H.  J.  Scott,  K.C.,  for  plaintiffs. 

OsiiER,  J.A.— In  Thornton  v.  France,  [1897]  2  Q.  B. 
143,  C.  A.,  it  was  held  that  the  section  of  the  Imperial  Real 
Property  Limitation  Act  which  corresponds  with  sec.  22  of 
our  Act  R.  S.  0.  1897  ch.  143,  does  not  confer  a  new  right 
of  entry  on  a  mortgagee  when  at  the  date  of  the  mortgage  a 
person  is  in  possession  in  whose  favour  the  statute  haa 
already  begun  to  run  against  the  mortgagor;  see  also  Lud- 
brooke  v.  Ludbrooke,  [1901]  2  K.  B.  96;  Archibald  v. 
Lawlor,  35  N".  S.  Reps.  48.  So  far,  therefore,  as  Cameron 
V.  Walker,  19  0.  R.  212,  decides  to  the  contrary  of  this,  it 
must  be  taken  to  be  overruled,  in  accordance  with  the  rule 
laid  down  for  our  guidance  by  the  Judicial  Committee  in 
Trimble  v.  Hill,  6  App.  Cas.  342.  It  may  be  that  cases  will 
ari^  in  which  we  should  not  consider  ourselves  bound  to 
follow  that  rule,  but  the  language  of  the  Acts  being  the 
same,  and  the  question  being  one  relating  to  real  property, 
the  present  case  woidd  seem  to  be  one  for  its  application,  if 
the  circumstances  call  for  it,  as  I  think  they  do. 

Substantially  the  question  is,  when  the  right  of  entry  of 
the  plaintiffs,  or  of  tfie  person  through  whom  they  claim. 
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namely,  Sootheran,  is  to  be  takeiQ  to  have  arisen.  If  the 
statute  ought  to  be  taken  to  have  been  running  in  defendants^ 
favour  before  August,  1896,  the  date  of  Sootheran^s  mort- 
gage to  plaintijffs,  Thornton  v.  France  shews  that  the  mort- 
gage did  noft  interrupt  it,  and  defendants  would  have 
acquired  a  title  by  possession  before  the  commencement  of 
the  action. 

The  circumstances  in  which  the  question  arises  are  some- 
what novel,  and  from  one  aspect  of  the  case  there  is  a  diflS- 
culty  in  seeing  how  or  against  whom  the  statute  was  set 
running  before  plaintiffs'  mortgage.  Defendants  put  in  and 
proved  the  deed  of  June,  1891,  from  Sootheran  to  them- 
selves, and  therefore  it  is  said  that  from  then  until  August, 
,1896,  they  were  in  possession  under  that  deed,  aad  their 
possession  was  attributable  to  it  and  to  it  only,  ^o  one  was 
in  existence  whose  right  of  entry  was  affected  by  their  posses- 
sion. Sooiheran's  conveyance,  though  unregistered,  was 
good  as  between  the  parties,  though  being  unregistered  it  be- 
came fraudulent  and  void  as  against  the  plaintiffs  when  the 
latter  registered  their  mortgage,  by  virtue  of  sec.  87  of  the 
Registry  Act. 

On  the  other  hand,  it  is  to  be  observed  that  the  Registry 
Act  only  deals  with  and  protects  the  registered  title.  It  is 
only  for  the  purpose  of  supporting  that  title,  and  giving  full 
effect  to  the  Act,  that  possession  is  held  not  to  be  notice  of  a 
prior  unregistered  deed  under  which  it  may  be  held :  Roe  v. 
Braden,  24  Gr.  589 ;  Grey  v.  Ball,  23  Gr.  390 ;  Sherbonneau 
V.  Jeffs,  15  Gr.  674;  and,  subject  to  this,  tiie  subsequent 
purchaser  or  mortgagee  may  be  adversely  affected  by  it,  as 
Thornton  v.  Prance  shews.  For  the  purpose  of  supporting 
their  registered  title,  plaintiffs  are  obliged  to  rely  upon  the 
Act,  but  for  which  defendants'  paper  title  would  have  been 
perfectly  good  as  against  them ;  and  the  question  is,  whether, 
having  invoked  the  Act  in  order  to  destroy  defendants' 
deed,  they  can  set  up  the  deed  for  any  purpose,  e.g.,  for  the 
purpose  of  giving  a  character  to  the  possession  which  defend- 
ants had  enjoyed  up  to  the  date  of  their  mortgage. 

Pushed  to  its  extreme  biit  legitimate  length,  plaintiffs' 
argument  seems  to  lead  to  the  somewhat  surprising  conclu- 
sion that  if  defendants'  possession  between  1891  and  1896  is 
to  be  disregarded  because  between  those  dates  it  was  not 
adverse  to  Sootheran  or  opposed  to  any  right  of  entry  he 
can  be  supposed  to  have  had,  then  no  length  of  possession, 
even  for  20  or  30  years  or  more,  would  have  been  of  any  avail 
to  defendants  in  similar  circumstances  who  might  be  cut 
out  by  the  subsequent  deed  of  their  vendor  at  any  distance  of 
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time  subsequent  to  the  prior  but  unregistered  deed.  I  think 
that  we  may  safely  deny  this  to  be  the  law  without  fear  of 
goiDg  counter  to  the  policy  of  the  Registry  Act,  because, 
while  possession  does  not  affect  the  subsequent  purchaser  or 
mortgagee  with  notice  of  the  prior  unregistered  deed,  he 
mufct  still  take  the  risk  that  by  means  of  it  some  one  may  be 
acquiring  a  title  of  a  different  nature.  .  .  . 
[Reference  to  Stephens  v.  Simpson,  16  6r.  694.] 
If  Sootheraa  had  neyer  re-conyeyed  to  defendants,  his 
legal  right  of  entry  under  their  deed  to  him,  though  no 
doubt  defeasible  by  their  equity  to  a  reconveyance,  would 
also  in  time  be  barred  by  the  operation  of  the  Statute  of 
limitations,  upon  their  contiQued  possession  adverse  to  the 
legal  title  he  had  acquired  under  their  deed. 

If  the  deed  which  he  in  fact  made  is  now  avoided  by 
plaintiffs  for  the  purpose  of  supporting  their  *  registered 
title,  and  is  to  be  treated  as  void  ab  initio,  defendants' 
possession  must  also  be  treated  as  having  been 'adverse  to 
Sootheran  from  the  commencement,  and  plaintiffs,  having 
avoided  the  deed  for  one  purpose,  cannot  set  it  up  for  an- 
other in  order  to  give  a  character  to  such  possession  which, 
in  the  absence  of  the  deed,  would  not  attach  to  it. 

I  am  of  opinion  that  the  defendants  had  acquired  a  good 
title  under  the  Statute  of  Limitations  before  the  commence- 
ment of  the  action,  and,  therefore,  with  all  respect,  that  thQ 
appeal  should  be  allowed. 

Maclennan,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Maclaren^  J.A.,  also  concurred. 


Januaby  23bd,  1906. 
C.A. 

REX  V.  RYAX. 

Criminal  Law— Theft  of  Post  Letter  and  Money— Evidence 
— Confession — False  Statements — Person  in  Authority — 
Decoy  Letter —  "  Post  Letter  "  — Addresses  to  Jury  — 
Order  of— Reply— King's  Counsel  Representing  Attorney- 
General. 

Application  by  the  prisoner  for  leave  to  appeal  from  a 
conviction  and  for  a  stated  case  under  the  provisions  of  the 
Criminal  Code. 

VOL,    V.    O.W.H.  NO.   -i — 8 
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The  application  was  heard  by  Moss^  CJ.O.^  Oslbe, 
Maolennan,  Garbow^  Maclaben,  JJ.A. 

L.  V.  McBrady,  K.C.,  for  prisoner. 

J.  B.  Cartwright,  K.C.,  for  the  Crown. 

MoBS^  CJ.O. — The  prisoner  was  placed  on  trial  before 
Faloonbridge^  C.J.^  and  a  jury^  on  a  charge  of  stealing  a 
post  letter  and  of  theft  of  money. 

At  the  trial  James  Henderson^  the  inspector  at  the  post 
oflBlce  at  Toronto,  was  about  to  testify  with  respect  to  a  state- 
ment or  confession  made  to  him  by  the  prisoner,  when  coun- 
sel for  the  prisoner  objected  and  was  allowed  to  examine 
Henderson  as  to  the  circumstances  in  which  the  statement 
was  made.  Upon  the  testimony  thus  elicited  counsel  for  the 
prisoner  contended  that  it  was  shewn  that  the  statement  or 
confession  was  not  admissible,  because  it  was  made,  as  he 
contended,  to  a  person  in  authority,  and  was  procured  by 
means  of  threats  or  inducements  or  by  false  statements  made 
by  Henderson  to  the  prisoner.  The  statement  waa  admitted 
in  evidence.  At  the  close  of  the  evidence  for  the  Crown, 
counsel  for  the  prisoner  objected  that  the  letters  alleged  to 
have  been  stolen  were  not  post  letters  within  the  meaning  of 
the  Act  1  Edw.  VII.  ch.  19,  sec.  1.  The  Chief  Justice  ruled 
against  the  objection.  The  prisoner  called  no  witneeees. 
Counsel  for  the  prisoner  submitted  that  he  was  entitled  to 
address  the  jury  last,  and  that  Mr.  Ptoudfoot,  K.C.,  who 
appeared  for  the  Crown,  representing  the  Attorney-General, 
was  Hot  entitled  to  reply.  The  learned  Chief  Justice  ruled 
that  Mr.  Proudfoot  had  the  right  of  reply  if  he  chose  to 
exercise  it. 

Counsel  for  the  prisoner  thereupon  addressed  tiie  jury, 
and  was  followed  by  Mr.  Proudfoot.  The  jury  found  the 
prisoner  guilty.  Counsel  for  the  prisoner  appUed  to  the 
Chief  Justice  to  reserve  a  case  upon  the  three  questions 
raised,  but  he  declined  to  do  so  and  remanded  the  prisoner 
for  sentence.  Thereupon  counsel  for  the  prisoner  applied 
to  this  Court. 

As  to  the  last  objection  he  relied  upon  the  arguments 
which  had  been  addressed  to  the  Court  on  a  previous  day 
in  the  case  of  Hex  v.  Martin.  As  to  the  other  grounds  he 
argued  the  case  very  fully,  with  reference  to  the  decisions  in 
England  and  in  our  own  and  the  American  Courts. 

With  regard  to  the  objection  that  the  letters  were  not 
post' letters,  the  Act  1  Edw.  VII.  ch.  19  contains  language 
not  to  be  found  in  the  Imperial  Post  OflSce  Act.  By  our 
Act  the  expression  "post  letter ^^  is  made  to  include  any 
letter    deposited  in    any  poet    office,  and    the   question  is, 
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whether^  upon  the  evideace,  the  letters  alleged  to  have  been 
stolen  can  be  said  to  have  been  deposited  in  the  Toronto 
poet  office  so  as  to  render  the  taking  and  non-delivery  of 
them  by  the  prisoner  the  offence  of  stealing  poet  letters. 

It  is  not  necessary  to  state  the  evidence  in  detail.  The 
prisoner  was  a  letter  carrier  employed  in  the  Toronto  post 
office.  He  was  assigned  to  a  certain  district  in  the  city, 
within  which  to  deliver  letters.  The  letters  in  question 
were  written  by  Henderson^  the  inspector,  were  enclosed  in 
envelopes,  and  addressed  by  liim  to  persons  within  the 
prisoner's  district,  and  were  stamped  and  handed  to  one 
Stoddard,  the  superintendent  of  the  letter  sorters,  with  in- 
jitructiona  to  place  them  or  cause  them  to  be  placed  in  the 
usual  place  for  letters  intended  for  delivery  by  the  prisoner. 
Stoddard  handed  them  to  one  Humphries,  a  letter  sorter, 
whose  business  it  was  to  sort  letters  and  distribute  them 
among  the  various  letter  carriers  for  delivery  by  them. 
Humphries  placed  the  letters  in  the  prifioner^s  wicket  and 
saw  him  take  them  out.  They  were  thus  placed  by  Hum- 
phries in  the  ordinary  and  usual  way,  and  were  received  by 
the  prisoner  in  the  regular  course  of  his  duty. 

Unless  it  is  to  be  held  that  no  letter  that  is  not  dropped 
into  the  post  office  from  the  outside  can  be  a  letter  de- 
posited in  the  poet  office,  the  letters  in  question  were  de- 
posited. If  they  had  been  taken  and  dropped  from  the  out- 
side into  the  receiving  box,  there  could  be  no  question  of 
their  having  been  deposited.  They  could  not  have  been  re- 
claimed by  the  sender;  they  had  become  the  property  of  the 
persons  to  whom  they  were  addressed:  E.  S.  C.  ch.  35, 
Bee.  43. 

Can  it  signify  that  they  came  to  the  hands  of  the  proper 
official  in  such  manner  as  to  render  it  his  duty  to  see  that 
they  were  put  in  due  course  for  delivery  to  the  persons  to 
whom  they  were  addressed,  and  were  then  by  him  placed  in 
the  proper  place  in  the  post  office  from  which  it  was  the 
duty  of  the  prisoner  to  receive  and  deliver  them,  without 
their  having  been  brought  into  the  post  office  from  the  out- 
side? It  is  difficult  to  see  why  they  are  not  m  well  deposited 
in  the  post  office  in  the  one  case  as  in  the  other. 

The  statement  or  confession  was  properly  admitted  by 
the  Chief  Justice. '  It  cannot  be  said  that  threats  were  made 
or  inducements  held  out  bv  Henderson,  and  if  it  be  assumed, 
though  it  is  not  to  be  taken  as  po  found,  that  Henderson 
made  an  untrue  statement  as  to  his  possession  of  one  of  the 
bank  bills  which  were  enclosed  in  the  letters,  that  would  not 
render  the  statement  inadmissible. 
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The  last  ground  is  disposed  of  by  what  has  beem  said  in 
Bex  y.  Martin  (post). 

The  application  mu^t  be  refused. 

Maclaren,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

OsLER^  Maolbnnan^  and  Gabrow^  JJ.A.,  concurred. 


January  23rd^  1905. 

MITCHELL  V.  TORONTO  E.  W.  CO. 

Street  Railways — Injury  to  Child  Crossing  Track — Negli- 
gence— Failure  of  Motormaai  to  Keep  Look-out — Contri- 
butory Negligence. 

Appeal  by  defendants  from  the  judgment  in  favour  of 
plaintiflEs  at  the  trial  before  Meredith^  C.J.,  and  a  jury,  of 
an  action  brought  by  Irene  Peari  Mitchell,  an  i^ifant,  by  her 
father  as  next  friend,  and  also  s.uing  on  his  own  behalf,  for 
damages  caused  by  defendants^  negligence. 

The  evidence  shewed  that  the  infant  plaintiff  (aged  about 
9  years)  had  been  sent  on  a  message  by  her  mother,  and  was 
returning  home  and  was  running  in  a  north-easterly  direc- 
tion across  Bathurst  street,  between  Ulster  street  and  Har- 
bord  street,  in  the  city  of  Toronto,  on  25th  March,  1903, 
about  4.30,  p.m.,  when  she  was  struck  by  a  north-bound  car 
in  charge  of  defendants^  servants,  and  severely  injured. 

The  jury,  in  answer  to  questions,  found  that  the  accident 
was  caused  by  the  negligence  of  defendants,  that  such  negli- 
gence consisted  in  not  seeing  the  child,  the  road  being  clear, 
and  not  keeping  a  proper  look-out,  and  in  not  sounding  the 
gong,  and  that  considering  the  age  of  the  child  she  had  not 
been  guilty  of  contributory  negligence.  And  they  awarded 
$700  to  the  father,  and  $2,500  to  the  child  as  damages. 

G.  Kappele  and  J.  W.  Bain,  for  defendants. 

H.  A.  B.  Kent  and  E.  Bristol,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mao- 
LENNAN,  Garrow,  Maolaren,  JJ.A.),  was.  delivered  by 

Garrow,  J.A. — The  question  upon  this  appeal  is,  was 
there  evidence  upon  which  the  jury,  acting  reasonably,  might 
reach  the  results  they  did  ?    In  my  opinion,  there  was. 
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The  infant  plaintiff  was  of  tender  years,  although  said 
to  be  a  bright,  clever  child.  She  was  hurrying  home, 
running,  and  was  proceeding  in  the  same  direction  to  some 
extent  as  the  car^  but  with  the  obvious  intention  to  cross  the 
street.  She  might,  of  course,  if  she  had  looked,  have  seen 
the  approaching  car,  and  the  fair  inference  is,  I  think,  that 
she  did  not  look  before  attempting  to  cross.  This  in  an 
adult  might  be  inexcusable,  especially  when  crossing  in  the 
middle  of  a  block,  as  was  tiie  case  here,  but  with  a  child  of 
tender  years  it  is,  I  think,  different.  She  was  only  bound  to 
be  as  reasonably  careful  as  children  of  her  age  usually  are, 
and  the  question  is  properly  one  for  the  jury :  Tabb  v.  Grand 
Trunk  E.  W.  Co.,  3  0.  W.  E.  886,  8  0,  L.  E.  203, 

On  the  other  hand,  it  is  clear,  I  think,  upon  the  evidence, 
thai  the  motorman  might,  indeed  must,  have  seen  the  child 
when  she  left  the  boulevard,  if  he  had  been  looking  out,  as 
was  his  duty.  She  left  the  boulevard  at  ahonf  street  "N"o.  616, 
and  had  proceeded  in  a  long  diagonal  about  60  feet  before  the 
collision  took  place,  and  during  the  greater  part,  if  not  all, 
of  that  distance,  she  was  plainly  within  his  line  of  vision. 
The  street  was  otherwise  vacant,  the  view  wholly  un- 
obstnieted.  She  was  seen  by  three  witnesses  from  a  less 
favourable  position  to  see  than  that  of  the  motorman.  .  .  . 
Bathurst  street  is  not  a  wide  street.  The  distance  from  the 
boulevard  to  the  first  rail  is  only  about  20  feet.  The  child 
was  obviously,  to  the  other  witnesses  at  least,  about  to  cross 
the  street,  but,  even  if  her  destination  had  been  less  obvious, 
it  would,  I  think,  have  been  the  duty  of  the  motorman,  had 
he  seen  an  unattended  child  of  9  between  the  boulevard 
and  the  rails,  to  have,  at  least,  sounded  the  gong  as  a 
warning. 

And  the  evidence  shews  that  the  car  itself  might  have 
been  stopped  or  certainly  slowed  down  in  time  to  have 
avoided  the  collision,  for  it  was  afterwards  stopped  within 
about  60  feet,  shewing  that  it  was  well  under  control. 

In  these  circumstances,  the  conclusion  seems  well  war- 
ranted, and  indeed  inevitable,  that  the  collision  occurred 
because  the  motorman  failed  in  his  duty  to  keep  a  proper 
look-out. 

The  appeal  should  be,  I  think,  dismissed  with  costs. 
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January  23bd,  1906. 
C.A. 

CITY  OF  TOEONTO  v.  TOBONTO  E.  W.  CO. 

Street  Railways — Contract  with  Municipality — Mileage  Pay' 
ments — Construdion  of  Portion  of  Railway  —  Whether 
Constructed  for  another  Company — Territorial  Limits  of 
Municipality — Interest  as  Damages — Delay  in  Payment 
— Rate  of  Interest. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(3  0.  W.  E.  204)  aflBrming  the  findings  and  report  of  the 
Master  in  Ordinary  (2  0.  W.  K.  225). 

Action  for  the  recovery  by  plaintiffs  from  defendants  of 
moneys  alleged  to  be  due  under  an  agreement  between  plain- 
tiffs and  defendants  dated  Ist  September,  1891,  which  pro- 
vided, amongst  other  things,  for  the  payment  to  plaintiffs  of 
$800  per  annum  per  mile  of  single  track,  $1,600  per  mile  of 
double  track,  occupied  by  defendants  upon  the  streets  of  the 
city  (clause  16  of  the  agreement  and  clause  9  of  the 
conditions). 

The  appeal   was   heard  by  Moss^  C.J.O.,  Osleb^  Mac- 

LENN^N,  GaRROW,  MaCLABEN^  JJA. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

J.  S.  PuUerton,  K.C.,  and  W.  C.  Chisholm,  for  plaintiffs. 

Moss^  C.J.O. — By  the  judgment  pronounced  at  the  trial, 
as  varied  by  the  judgment  of  this  Court,  which  was  aflSrmed 
by  the  Judicial  Committee  of  the  Privy  Council  on  2nd 
August,  1901,  it  was  referred  to  the  Master  in  Ordinary  to 
inquire  and  report  by  whom  a  portion  of  track,  measuring 
040  feet,  on  that  part  of  Queen  street  or  the  Lake  Shore  road 
west  of  Eoncesvalles  avenue,  was  constructed  and  at  what  time 
and  what  rights  of  running  upon  the  said  track  defendants 
possessed,  and  also  to  ascertain  the  amount  due  and  payable 
by  defendants  to  plaintiffs  in  respect  of  mileage,  having  re- 
gard to  the  declarations  contained  in  the  judgment. 

Before  the  reference  was  proceeded  with,  the  parties 
settled  and  agreed  upon  the  amount  of  principal  moneys  due 
and  payable  by  defendants  to  plaintiffs,  having  regard  to  the 
declarations  of  the  judgment,  with  the  exception  of  the 
amount  claimed  in  respect  of  the  940  feet,  and  the  amount 
so  agreed  upon  was  paid  by  defendants  to  plaintiffs.  Plain- 
tiffs, however,    claimed     .     .     .     interest   on    the   principal 
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from  the  dates  when  the  quarterly  payments  composing  the 
same  became  payable  from  time  to  time  up  to  31st  March, 
1902,  when  the  principal  sum  was  paid.  And  on  the  reference 
the  Master  dealt  with  two  matters:  (1)  the  construction  of 
lEe  940  feet ^  of  track  and  defendants'  rights  in  respect  there- 
of; and  (2)'  the  liability  of  defendants  for  interest. 

The  Master  found  and  reported  that  the  940  feet  of  track 
were  constructed  by  defendants  as  part  of  their  own  under- 
takings and  that  defendants'  rights  of  running  upon  the  same 
are  governed  by  the  agreement,  and  are  subject  to  the  same 
obligations  as  are  conferred  and  imposed  upon  defendants 
with  reference  to  their  other  tracks.  He  also  found  and  re- 
ported that  defendants  were  liable  to  pay  interest  as  claimed 
by  plaintiffs.     .     .     . 

The  first  question  presented  was  as  to  the  940  feet  of 
track.  Defendants'  contention  is,  that  this  piece  of  track  was 
not  constructed  by  them  as  part  of  their  undertaking,  but 
was  constructed  by  them  for  and  on  behalf  of  the  Toronto 
and  Mimico  Electric  Eailway  and  Light  Company,  and  that 
it  forms  part  of  the  property  of  the  latter  company,  and  is 
not  subject  in  any  respect  to  the  agreement  between  plain- 
tiffs and  defendants. 

At  the  date  of  that  agreement  (1st  September,  1891), 
the  portion  of  Queen  street  or  the  Lake  Shore  road  on  which 
the  940  feet  of  track  are  laid,  formed  part  of  the  Yo^ 
roads,  and  was  the  property  of  the  county  of  York.  By  an 
agreement  dated  23rd  December,  1890,  between  the  county 
of  York  and  the  Toronto  and  Mimico  Electric  Railway  and 
Light  Company,  confirmed  by  an  Act  of  the  Legislature, 
assented  to  on  4th  May,  1891,  the  county  gave  the  company 
permission  to  construct,  maintain,  complete,  and  operate  an 
iron  or  steel  railway  track  or  tramway  in,  upon,  and  along  a 
portion  of  the  York  roads,  embracing,  the  part  on  which  the 
940  feet  of  track  are  now  laid  (clause  1),  for  a  period  of  21 
years  (clause  17),  the  company  to  construct  and  have  open 
for  travel  their  proposed  line  of  railway  or  tramway  within 
two  yesLifQ  from  1st  January,  1891,  and  in  default  to  forfeit 
all  tiieir  rights,  privileges,  and  advantages  under  the  agree- 
ment or  acquired  thereunder,  which  would  cease  and  deter- 
mine as  if  the  agreement  had  not  been  made  (clause  21) ; 
the  company  to  have  the  exclusive  right  and  privilege  to 
construct  a  railway  or  tramway  upon  the  said  portion  of  the 
road,  subject  to  the  observance  of  the  conditions  and  agree- 
ments (clause  22). 

By  sec.  2  of  the  confirming  Act,  54  Vict.  eh.  96,  it  is 
provided  that  the  councils  of  the  municipalities  may  from 
time  to  time  by  resolution  extend  the  times  for  beorinning  or 
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completing  the  lines  of  the  company's  railway,  subject  to 
certain  restrictions  as  to  the  periods  of  such  extensions. 

By  the  agreement  between  plaintiffs  and  defendants 
(clause  11),  defendants  are  given  the  exclusive  right  for  a 
period  of  30  years  (as  enacted  by  the  Legislature)  to  operate 
surface  street  railways  in  the  city  of  Toronto  excepting  on 
the  island,  a  portion  of  Yonge  street,  and  "the  portion,  if 
any,  of  Queen  street  west  (Lake  Shore  road)  over  which  any 
exclusive  right  to  operate  surface  street  railways  may  have 
been  granted  by  the  county  of  York,  and  also  the  exclusive 
right  for  the  same  term  to  operate  surface  street  railways 
over  the  said  portions  of  Yonge  street  and  Queen  street  west 
(Lake  Shore  road)  above  indicated,  so  far  as  the  said  cor- 
poration can  legally  grant  the  same/^  Clause  1  of  the  con- 
ditions of  sale,  which  form  part  of  the  agreement,  describes 
the  grant  in  substantially  the  same  way. 

Now  in  this  agreement  we  find,  in  the  first  place,  a  grant 
in  very  wide  terms,  the  exclusive  right  for  a  period  of  30 
years  to  operate  surface  street  railways  in  the  city  of  To- 
ronto. Standing  alone,  without  the  exceptions,  this  em- 
braces every  part  of  the  territorial  area  comprising  the  city 
of  Toronto,  not  only  at  the  date  of  the  agreement,  but  dur- 
ing the  period  of  30  years  over  which  the  right  is  to  extend. 
The  grant  extends  to  every  portion  of  territory  acquired  or 
made  to  form  part  of  the  municipality  during  the  30  years. 
Of  the  exceptions  the  only  absolute  one  is  that  of  the  island. 
The  others  are  qualified.  As  to  them  the  main  grant  was  in- 
tended to  take  eflEect  and  operate  save  only  so  far  as  the 
existence  of  any  existing  conflicting  grant  might  create  a  re- 
striction. If  those  portions  of  Yonge  street  and  Queen 
street  west  were  part  of  the  city  at  the  date  of  the  agreement, 
they  were  covered  by  the  main  grant,  subject  to  the  restric- 
tion. If  they  were  not  then  part  of  the  city,  they  would,  on 
becoming  part,  be  covered  by  the  main  grant,  subject  to  the 
restriction.  And  once  they  formed  part  of  the  city,  it  would 
not  be  open  to  plaintiffs  to  contend  that  upon  the  removal 
of  the  restriction  during  the  period  of  30  years  they 
could  withhold  from  defendants  the  exclusive  right  to 
operate  upon  those  parts  in  the  same  manner  as  upon  the 
other  streets  of  the  city.  As  to  the  part  of  Queen  street  or 
the  Lake  Shore  road  in  question,  plaintiffs  granted  the  ex- 
clusive right  for  the  same  term,  i.e.,  30  years,  so  far  as  they 
could  grant  the  same. 

By  an  agreement  dated  3rd  February,  1893,  between  the 
county  of  York  and  plaintiffs,  the  former  granted  and  con- 
veyed to  the  latter  the  Lake  Shore  road,  including  the  por- 
tion thereof  on  which  the  940  feet  of  track  are  now  laid. 
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This  agreement  and  grant  were  validated  and  confirmed  by 
an  Act  of  the  Legislature,  66  Vict.  ch.  36,  assented  to  27th 
May,  1893.  Thereupon  plaintiffs  became  possessed  of  and 
emtitled  to  the  roadway  now  in  question,  which,  with  the 
other  territory  described  in  sec.  4  of  the  Act,  was  annexed 
to  the  city.  The  portion  in  question  may  be  described  gener- 
ally as  thiat  portion  of  the  Lake  Shore  road  lying  between  the 
western  limit  of  Eoncesvalles  avenue  produced  SQutherly  on 
Queen  street  and  the  line  where  the  Grand  Trunk  Eailway 
crosses  the  Lake  Shore  road  to  the  west  of  Eoncesvalles 
avenue. 

Up  to  the  time  of  the  acquisition  of  this  piece  of  road- 
way by  plaintij^s,  no  track  had  been  laid  upon  it.  The 
Toronto  and  Mimico  Electric  Eailway  and  Light  Company 
had  constructed  a  portion  of  their  line  upon  the  Lake  Shore 
road  on  the  west  side  of  the  Grand  Trunk  crossing,  and  were 
operating  that  portion.  But  they  had  done  nothing  towards 
availing  themselves  of  the  right  to  lay  a  track  from  the 
western  limit  of  Eoncesvalles  avenue  to  the  Grand  Trunk 
crossing,  and  the  time  limited  for  the  completion  of  their 
line  had  expired  on  1st  January,  1893. 

But  at  the  end  of  June  or  the  beginning  of  July,  1893, 
the  track  in  question  was  constructed  and  laid  by  defendants. 
It  was  connected  with  and  made  to  form  part  of  defendants' 
tracks  in  Queen  street,  and  from  that  time  to  the  present  it 
has  been  in  use  and  operation  as  part  of  defendants'  lines  of 
railway.  It  ends  east  of  the  line  of  the  Grand  Trunk  cross- 
ing. It  is  not  connected  with  the  track  of  the  Toronto  and 
Mimico  Electric  Eailway  and  Light  Company,  which  is 
situate  some  distance  to  the  west  of  the  crossing.  The  only 
cars  operated  over  it  are  defendants'  cars,  carrying  their 
passengers.  To  all  appearance  and  to  all  intents  and  pur- 
poses, it  is  part  of  defendants'  system  of  surface  street  cars 
in  the  city  of  Toronto,  and  it  has  been  so  recognized  by 
plaintiffs  from  the  time  it  was  laid  down. 

In  the  first  account  rendered  after  1st  July,  1893,  viz., 
that  of  5th  and  6th  October,  covering  period  up  to  30th 
St'ptember,  1893,  a  charge  is  made  of  $30.39  for  77  days' 
user  of  this  piece,  and  the  engineer's  measurement  is  en- 
closed. Defendants  acknowledge  the  rocoipt  of  the  account, 
say  they  should  not  be  charged  for  new  lines  they  have  not 
been  able  to  use,  but  make  a  payment  on  account  and 
promSse  to  meet  the  engineer  and  adjust  the  mileage  and 
pay  whatever  additional  sum  they  find  there  is  to  pay.  Then, 
as  appears  by  the  exhibits  filed  at  the  trial,  there  follow 
accounts  for  each  quarter  thereafter,  each  one  containing  a 
claim  in  respect  of  the  940  feet.     Payments  on  account  are 
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made  up  to  the  time  of  the  commencement  of  this  action. 
But,  while  defendants  dispute  the  measurements,  there  no- 
where appears  the  contention  that  they  are  not  liable  for  the 
940  feet  because  it  is  not  part  of  their  system  or  under- 
taking. So  far  as  appears,  that  contention  was  first  made 
in  the  proceedings  in  this  action. 

Now  in  this  state  of  the  case  it  lies  upon  defendants  to 
establish  some  clear  ground  of  exemption  from  liability  to 
pay  mileage  in  respect  of  this  piece  of  track.  They  etai- 
deavour  to  do  this  by  seeking  to  shew  that  it  is  part  of  the 
track  of  the  Toronto  and  Mimico  Electric  Eailway  Com- 
pany. But  the  Master  in  Ordinary  and  the  Divisional  Court 
have  found  against  them,  and  upon  the  eYidence  it  is  im- 
possible to  say  that  they  have  come  to  an  erroneous  conclu- 
sion. In  many  respects  the  evidence  is  not  satisfactory,  and 
there  are  many  circumstances  opposed  to  some  of  the  state^ 
ments  made.  There  is  no  pretence  on  the  evidence  that  by 
any  corporate  act  the  Toronto  and  Mimico  Railway  Com- 
pany manifested  a  desire  to  construct  this  piece  of  track  for 
the  purpose  of  using  it  as  part  of  their  line  of  railway,  or 
even  of  letting  it  to  defendants,  if  their  original  right 
extended  to  that.  It  is  to  be  borne  in  mind  «Jso  that  by 
their  agreement  with  the  county  of  York,  the  Toronto  aud 
Mimico  Eailway  Company  were  to  construct  and  have  open 
for  travel  their  proposed  line  of  railway  or  tramway  within 
two  years  from  1st  January,  1891.  That  is,  they  were  to  have 
constructed  and  open  for  travel  whatever  they  proposed  was 
to  be  their  line  of  railway  or  tramway.  They  did  construct 
and  open  for  travel  that  part  beginning  on  the  west  side  of 
the  Grand  Trunk  crossing  and  extending  to  the  west  side  of 
the  Humber  river.  Did  they  not  thus  make  that  their  pro- 
posed line  of  railway?  That  they  allowed  the  two  years  to 
expire  without  action,  that  they  have  now  a  line  complete 
without  this  piece,  that  they  never  use  and  cannot  use  this 
piece,  and  that  they  derive  no  benefit  from  it,  go  to  support 
this  view.  There  is  not  a  single  fact  or  circumstance  which 
tends  to  shew  an  intent  on  the  part  of  the  Toronto  and 
Mimico  Railway  Company  to  construct  this  part  of  the  line 
for  their  own  purposes  under  the  terms  of  their  agreement 
with  the  countv.  And  at  the  time  when  it  is  said  that 
the  president  was  on  the  ground  with  defendants'  oflBcials, 
there  had  been  no  extension  of  time  given  by  the  county, 
and  the  property  and  the  county's  rights  had  become  vested 
in  plaintiffs.  The  only  lawful  way  in  which  the  line  could 
then  be  laid  was  under  authority  from  plaintiffs.  Can  it  be 
doubted  that  if  plaintiffs  had  supposed  or  been  informed  that 
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the  Toronto  and  Mimico  Bailway  Company  were  assuming  to 
authorize  or  to  undertake  themselves  the  construction  of  the 
line,  they  would  have  taken  steps  to  prevent  it  and  have 
ass^ed  their  rights  in  the  premises  ?  But  it  was  not  so  con- 
structed, and  plaintiffs  have  recognized  it  as  done  under  the 
agreement  between  them  and  defendants. 

Defendants  have  been  rightly  found  liable  to  pay  mileage 
in  respect  of  the  piece  of  line  in  question,  and  as  regards  that 
the  judgment  appealed  from  should  be  affirmed. 

Then  as  to  the  claim  for  interest  as  damages.  The  means 
of  ascertaining  by  measurement  the  exact  amount  of  the  in- 
debtedness imder  the  agreement  were  equally  open  to  both 
parties.  Plaintiffs  made  efforts  to  arrive  at  the  sum  by 
making  measurements  from  time  to  time,  and  furnishing 
ihem  to  defendants,  accompanied  by  a  demand  for  payment. 
Defendants  contented  themselves  with  objecting  to  plaintiffs' 
measurements,  and  made  no  measurements  or  attempts  to 
ascertain  the  sum.  They  procured  delay  from  plaintiffs  on 
promises  to  settle  and  pay  the  proper  sum,  but  finally,  as 
the  correspondence  shews,  compelled  plaintiffs  to  bring 
action.  Plaintiffs'  claim  was  greater  than  they  were  ulti- 
mately able  to  establish,  but  the  chief  default  was  on  the  part 
of  defendants,  upon  whom  lay  the  legal  duty  to  pay.  In 
the  circumstances,  it  is  a  case  in  which  defendants  should 
not  entirely  escape  payment  of  interest,  but  there  is  no  rule 
lequiring  that  the  full  legal  rate  should  be  imposed.  It  is 
for  the  tribunal  to  order  such  rate  as  it  thinks  is  just  in  all 
the  circumstances.  There  were  faults  on  both  sides,  and, 
passing  on  the  whole  without  entering  upon  details,  justice 
will  be  done  by  awarding  interest  at  a  lesser  than  the  usual 
rate.  The  Master  has  allowed  6  per  cent,  as  the  measure  of 
damages.  This  is  more  than  the  pres^it  legal  rate  of  interest, 
and  at  the  most  not  more  than  5  per  cent,  should  have 
been  allowed.  But,  in  the  particular  circumstances  of  this 
case,  we  think  that  4  per  cent,  is  a  reasonable  rate  to  fix. 

The  judgment  and  report  will  be  varied  accordingly.  The 
point  as  to  the  measure  of  damages  was  not  raised  by  defend- 
ants, and  the  variation  should  make  no  difference  in  the 
costs  of  the  appeal,  which  should  be  paid  by  defendants  to 
plaintiffs. 

Maglennak^  Garrow,  a;id  Maolaren^  JJ.A.,  concurred. 

OsLER^  J.A.,  also  concurred,  though  not  entirely  satisfied 
that  anv  interest  was  recoverable. 
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January  23rd,  1905. 
C.A. 

HIGGINS   V.    HAMILTON    ELECTEIC    LIGHT    AND 

CATARACT  POWER  CO. 

Master  and  Servant  —  Injury  to  Servant  —  Negligence  — 
Superintendent  of  Works — Workmen^s  Compensation  Act — 
Findings  of  Jury — Inconsistency — New  Trial. 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
in  favour  of  plaintiff  for  the  recovery  of  $1,200,  on  the  find- 
ings of  a  jury,  in  an  action  for  damages  for  personal  in- 
juries sustained  by  plaintiff,  a  labourer,  who,  while  excavat- 
ing a  trench  at  defendants'  power  station,  received  a  shock 
from  an  electric  cable  which  resulted  in  permanent  injuries, 
in  consequence  of  which  he  was  incapacitated  for  manual 
labour. 

H.  E.  Rose,  for  defendants. 

G.  Lynch-Staunton,  K.C.,  and  T.  P.  Battle,  Niagara  Falls, 
for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
lennan,   Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A. — The  first  6  questions  may  be  disregarded, 
all  of  them  having  been  answered  favourably  to  defendants, 
excluding  liability  for  negligence  in  respect  of  any  matters 
to  which  they  refer.  In  answer  to  the  7fli  question,  the  jury 
say  that  Vangster,  the  superintendent,  did  not  warn  plain- 
tiff against  going  behind  the  slats,  which  he  had  placed  to 
prevent  workmen  from  passing  between  the  east  and  west 
switch  boards.  To  the  8th  and  9th  questions,  they  say  that 
plaintiff  was  injured  by  reason  of  the  negligence  of  a  person 
in  defendants^  service  to  whose  orders  he  was  bound  to  con- 
form and  did  conform.  To  the  10th  question,  they  said  that 
the  person  guilty  of  negligence  was  the  superintendent,  and 
that  his  negligence  was  in  not  appointing  a  competent  man 
to  oversee  the  job. 

The  answers  to  the  8th  and  10th  questions  appear  to  me 
to  be  inconsistent.  The  former  imputes  plaintiff's  injury  to 
his  having  complied  with  a  negligent  order  given  by  a  person 
in  defendants'  service,  to  whose  orders  he  was  bound  to  con- 
form and  did  conform,  while  the  answer  to  the  10th,  instead 
of  indicating  the  negligent  order  or  direction,  which,  looking 
at  the  answer  to  the  7th  question,  might  be  the  sending 
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plaintiff  to  work  without  warning  in  a  dangerous  place,  merely 
says  that  the  superintendent's  negligence  was  in  not  appoint- 
ing a  competent  man  to  oversee  the  job,  an  answer  which  not 
only  has  no  bearing  6n  the  negligence  found  by  the  jury  in 
the  8th  answer,  but  points  to  something  for  which  there  is 
nothing  in  the  evidence  to  shew  that  defendants  would  be 
liable. 

I  think  there  should  be  a  new  trial ;  the  costs  of  the  former 
trial  to  abide  the  event;  costs  of  the  appeal  to  be  costs  in  the 
cause  to  defendants  in  any  event. 


January  23kd,  1905. 
C.A. 

Se  McINTYEE,  McINTYRE  v.  LONDON  AND  WEST- 
ERN TRUSTS  CO. 

Will — Infants — Legacies — Interest  on — Application  for  Main- 
tenance —  Absence  of  Express  Provision  for  —  Infants 
Entitled  to  Share  in  Residue  in  Addition  to  Specific 
Legacies  —  Setting  apart  Sum  to  Answer  Legacies 
— Quantum  of  Allowance  for  Maintenance — Whole  Interest 
or  Part, 

Appeal  by  plaintiff  from  order  of  Street,  J.  (3  0.  W.  R. 
258,  7  0.  L.  R.  548),  in  so  far  as  it  allowed  the  infant  de- 
fefndants  interest  for  maintenance  from  the  death  of  Hugh 
Mclntyre,  the  testator,  and  upheld  the  validity  of  an  order 
which  declared  that  $4,000  should  be  set  aside  for  each  infant 
to  answer  the  legacies. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,    QaRROW,    MaCLAREN,    JJ.A. 

A.  B.  Aylesworth,  K.C.,  for  plaintiff. 
•  J.  Folinsbee,  Strathroy,  for  adult  defendants. 
H.  Cronyn,  London,  for  official  guardian. 

Moss,  C.J.O. — The  question  chiefly  discussed  upon  this 
appeal  was  whether  Street,  J.,  was  right  in  declaring  that  the 
legacies  of  $4,000  given  to  each  of  the  testator^s  infant  sons, 
Mowat  and  Ross  Mclntyre,  carry  interest  from  the  death  of 
the  testator  for  tiie  purposes  of  their  maintenance,  and  in 
directing  the  retention  and  setting  apart  by  the  executors  of 
$8,000  to  provide  for  the  payment  of  $4,000  each  to  the  In- 
fants when  they  attain  the  age  of  25  years,  and  the  payment 
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(subsequent  to  an  order  made  by  Mr.  Justice  Lount  on  16th 
March,  1901),  out  of  the  interest  or  income  to  accrue  from 
the  said  sums,  of  the  sum  of  $200  annually  to  their  mother, 
or  such  further  or  lesser  sum  as  may  be  needed  for  their 
niaintanance,  and  may  be  subsequently  ordered  to  be  paid  by 
a  Judge  in  Chambers  until  they  attain  the  age  of  21  years, 
and  that  any  interest  not  so  distributed  when  the  infants 
attain  that  age,  be  added  to  the  residue  of  the  estate. 

By  his  will  the  testator,  after  providing  for  payment  of 
his  debts  and  funeral  expenses,  bequeathed  to  his  wife  the 
sum  of  $400  a  year  during,  her  life  to  be  paid  quarterly  out 
of  his  general  funds,  and  also  $100  out  of  his  homestead 
farm  for  10  years  "  until  my  sons  Mowat  and  Boss  have  pos- 
session/^ He  then  devised  his  homestead  farm  to  his  sons 
Mowat  and  Ross.  Next  he  provided  as  follows:  "I  also 
will  Mowat  and  Ross  when  they  become  25  years  of  age 
$4,000  each."  He  then  devised  to  his  son  Hugh  certain  r^ 
property  and  the  use  of  the  homestead  farm  from  his  death, 
Hugh  to  pay  $100  a  year  to  the  testator^s  wife.  After  mak- 
ing provision  for  certain  other  small  benefits  to  be  received 
by  his  wife  out  of  the  homestead  farm,  and  devising  and  be- 
queathing other  portions  of  his  estate  to  some  of  his  sons  and 
daughters,  he  willed  that  the  balance  of  his  estate,  if  any, 
after  all  claims  were  paid,  was  to  be  divided  equally  among 
his  heirs.  He  also  gave  a  number  of  annuities,  and  finally 
willed  to  his  son  Hugh  the  use  of  his  stock  and  implements 
for  10  years. 

He  made  no  express  provision  for  the  maintenance  of  his 
sons  Mowat  and  Ross  during  their  minority.  The  will  is 
dated  5th  September,  1899,  and  the  testator  died  the  follow- 
ing day.  His  sons  Mowat  and  Boss  were  then  in  the  7th  year 
of  their  age,  having  been  born  on  29th  December,  1892. 

His  will  was  proved  by  the  London  and  Western  Trusts 
Co.,  the  executors  named  therein.  On  16th  March,  1901, 
the  mother  of  the  infants  Mowat  and  Boj*  applied  to  Mr. 
Justice  Lount  and  obtained  from  him  an  order  authorizing 
the  payment  to  her  by  the  executors,  out  of  the  income  to  be 
derived  from  the  legacies  of  $4,000  each,  the  sums  of  $100 
each  per  annum  to  be  applied  towards  their  support  and 
maintenance. 

As  the  result  of  proceedings  subsequently  taken  for  the 
purpose  of  ascertaining  and  adjusting  the  rights  of  the  per- 
sons entitled  to  benefits  under  the  will,  the  Master  at  London 
made  his  report,  dated  9th  December,  1903. 
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The  report  finds  that  the  exectitors  have  in  hand  belong- 
ing to  the  infants  Mowat  and  Boss  as  their  present  share  of 
the  residue  of  the  estate  the  sum  of  $3^027.28. 

It  further  states  that  it  is  not  necessary  or  proper  for  the 
executors  to  set  apart  for  payment  of  the  legacies  of  $4,000 
each,  payable  to  Mowat  and  Eoss,  the  sum  of  $8,000,  inas- 
much as  these  legacies  are  contingent  on  l:he  infants  attain- 
ing 25  years  of  age,  and  that  the  proper  amoimt  to  be  set 
apart  will  be  the  sum  of  $4,442.16,  which,  invested  at  4  per 
cent,  and  compounded  yearly  until  the  infants  attain  their 
majority,  will  produce  $8,000. 

These  findings  and  the  directions  given  consequent  there- 
on determined  in  effect  that  neither  for  the  purposes  of  main- 
tenance nor  otherwise  do  the  legacies  of  $4,000  carry  interest 
until  the  day  named  for  payment. 

On  appeal  Street,  J.,  held  that  the  legacies  carried  in- 
terest from  the  testator^s  death  for  the  purpose  of  mainten- 
ance, and  he  varied  the  report  in  this  and  other  respects,  as 
stated  in  his  order.  Against  this  there  is  an  appeal  on  be- 
half of  plaintiff,  supported  by  others  interested  in  the  resi- 
duary estate. 

As  I  have  already  pointed  out,  there  is  no  express  pro- 
vision for  the  maintenance  of  the  two  infants  during  their 
minority.  But  the  appellants  contend  that  the  other  devises 
and  bequests  in  favour  of  the  infants  contained  in  the  will 
are  a  sufiScient  provision  for  their  maintenance. 

The  well  settled  rule  is  that  when  a  legacy  is  given  to  a 
minor  by  a  parent  or  by  a  person  in  loco  parentis,  payable  at 
a  future  period,  if  no  other  provision  is  made  for  maintenance, 
interest  will  be  allowed  for  that  purpose,  even  though  by  the 
terms  of  the  will  the  legacy  is  contingent  on  the  legatee  living 
to  the  period  which  is  mentioned  for  payment  of  the  legacy. 

This  rests  upon  the  principle  that  a  parent  is  bound  to 
provide  for  the  maintenance  of  his  children,  and  the  Court 
infers  that  for  that  purpose  he  meant  to  give  interest,  though 
he  has  not  expressly  said  so. 

In  Houghton  v.  Harrison,  2  Atk.  329,  Lord  Hardwicke 
stated  the  rule,  *'If  a  legacy  be  left  upon  no  condition 
but  to  be  paid  at  the  age  of  21,  and  not  given  over,  it  is  a 
l^;acy  vested  and  not  transmissible,  but  still  no  int^^st  can 
bo  demanded  imless  in  the  case  of  a  child  who  had  no  other 
maintenance  or  provision,  for  a  parent  is  bound  by  nature  to 
support  a  child.*' 
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Again  he  stated  it  in  Heath  v.  Perry,  3  Atk.  101,  and  in 
Hearle  v.  Greenbank,  ib.  at  p.  717.     .     .     . 

So  in  Wynch  v.  Wynch,  1  Cox  430.     .     .     . 

Nearly  90  years  later,  the  rule  and  exceptions  were  com- 
pendiously stated  by  Lord  Justice  James  in  In  re  George,  5 
Ch.  D.  837.     .     .     . 

In  Binkley  v.  BinMey,  15  Gr.  649,  Spragge,  V.-C,  said 
(p.  650) :  "  It  is  clear  law  and  it  is  undisputed  that  a  legacy 
by  a  parent  to  an  infant  child  payable  upon  coming  of  age  or 
upon  that  evetit  or  marriage,  the  will  being  silent  as  to  in- 
terest upon  the  legacy,  stands  upon  a  different  footing  from 
a  legacy  to  a  stranger ;  the  latter  not  carrying  interest ;  while 
iji  the  case  of  a  legacy  to  a  child  the  child  is  entitled  to  main- 
tenance to  the  extent,  if  necessary,  of  the  interest  upon  the 
legacy — this  as  a  general  rule — it  is  otherwise  when  other 
provision  is  made  by  the  will  for  the  maintenance  of  the 
infant." 

To  the  same  effect  Mowat,  V.-C,  in  Clark  v.  Perrin,  17 
Gr.  619,  and  Proudfoot,  V.-C,  in  Bees  v.  Eraser,  26  Gr.  ^34, 

In  the  very  recent  case  In  re  Bowlby,  Bowlby  v.  Bowlby, 
[1904]  2  Ch.  685,  the  question  to  what  extent  is  a  child,  to 
whom  a  legacy  payable  in  future  or  contingent  is  given,  entitl- 
ed to  the  interest  which  the  legacy  bears  or  carries — ^whether  to 
the  whole  interest  as  such  or  only  to  so  much  as  may  be  neces- 
sary for  maintenance — ^was  fully  discussed  in  argument  and 
considered  by  the  Court  of  Appeal.  Although  Vaughaa 
Williams,  L.J.,  argued  strongly  that  the  effect  of  giving 
interest  at  all  was  to  entitle  the  infant  to  the  whole,  the  con- 
clusion of  the  Court  was  that  by  the  practice  of  the  Court 
the  infaut  is  only  allowed  so  much  as  is  necessary  for  main- 
tenance, thus  aflBrming  the  view  expressed  by  Spragge,  V.-C, 
in  Binkley  v.  Binkley,  that  the  child  is  entitled  to  mainten- 
ance to  the  extent,  if  necessary,  of  the  interest  upon  the 
legacy. 

I  think  that  is  the  proper  rule  where  the  will  makes  no 
other  provision  or  provides  no  other  fund  for  the  maintenance 
of  the  infant  legatee. 

But  where  there  is  in  the  will  an  express  provision  for 
maintenance  from  some  other  source,  and  the  amount  is 
specified,  the  legacy  will  not  bear  interest  for  the  purposes 
of  maintenance,  even  though  the  provision  made  should  be 
deemed  insufficient  for  the  purpose.  This  is  upon  the  prin- 
ciple that,  as  interest  is  allowed  in  other  cases,  because  it  will 
not  be  assumed  that  the  father  intended  no  maintenance, 
there  is  no  ground  for  the  assumption  where  a  provision  is 
made. 
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So  that  where  the  amount  of  maintenance  is  specified^ 
that  is  in  general  the  limit:  Simpson  on  Infants^  2nd  ed., 
p.  304. 

Where  there  is  a  general  provision  for  maintenance^  aad 
no  amount  specified^  there  seems  to  be  no  absolute  bar  to  re- 
course^ if  necessary,  to  interest  upon  the  contingent  legacy. 
Much  less  should  there  be  where  there  is  no  express  provi- 
sion of  any  kind.  The  amount  of  the  allowance  in  such  cases 
must  be  governed  by  a  consideration  of  the  other  circum- 
stances and  a  due  regard  to  such  other  sources  or  fimds  as 
may  be  properly  resorted  to  for  maintenance. 

In  the  present  case,  although  it  may  be  surmised  that  in 
making  the  provisions  and  arrangements  in  his  will  with 
reference  to  the  payment  to  his  widow  by  his  son  Hugh  of 
$100  a  year  for  tiie  use  of  the  homestead  farm  for  10  years 
until  the  infants  should  have  possession,  and  the  other  bene- 
fits to  his  widow  out  of  the  same  farm,  he  was  intending  to 
provide  for  the  infants'  maintenance  by  their  mother  imtil 
they  could  maintain  themselves  on  the  farm,  he  has  not  given 
expression  to  that  intention. 

Upon  the  construction  of  the  will  I  think  there  is  no  pro- 
vision for  maintenance  out  of  the  farm.  The  gift  of  an 
immediate  share  in  the  residue  indicates  a  fund  or  source 
from  which  maintenance  is  derivable,  but  not  in  such  form 
as  to  preclude  recourse  for  maintenance  to  the  interest  upon 
the  legacies.  But,  in  my  opinion,  it  should  be  taken  into 
consideration  in  dealing  with  the  allowance  to  be  made  for 
maintenance  out  of  the  interest  of  the  legacies.  I  therefore 
think  that  the  Master  was  wrong  in  determining  that  no  part 
of  the  interest  on  the  legacies  could  be  devoted  to  the  main- 
tenance of  the  infants.  I  think  that  to  the  extent  necessary 
for  their  maintenance,  having  regard  to  their  shares  of  the 
residue  and  the  income  derivable  therefrom,  they  are  entitled 
to  have  recourse  to  interest  on  their  legacies,  but  only  to  that 
extent.  It  follows  that  the  order  of  Lount,  J.,  was  proper  at 
the  time  it  was  made,  and  that  the  whole  sum  of  $8,000  must 
be  set  apart  to  provide  maintenance,  if  necessary. 

The  order  of  Street,  J.,  in  this  case  does  not  in  terms  give 
to  the  infants  the  whole  interest  upon  the  legacies.  The 
amount  allowed  by  Lount,  J.,  is  continued  subject  to  being 
increased  or  reduced  by  a  Judge.  But  that  sum  was  mani- 
festly arrived  at  without  reference  to  the  income  from  the 
infants'  shares  in  the  residue ;  and  the  question  of  the  proper 
amount  to  be  allowed,  having  regard  to  such  shares  and  the 
time  when  they  were  ascertained,  should  be  now  settled  by 
the  Master  unless  otherwise  agr^  upon. 

VOL.  v.   O  W  B.  NO.  4 — 9  + 
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It  is  said  that  the  decision  of  Kekewich^  J.,  in  In  re 
Moody,  Woodroofe  v.  Moody,  [1894]  1  Ch.  101,  shews  that 
the  infants^  interest  in  the  residue  is  not  to  be  taken  into 
account.  But  I  do  not  think  so.  The  learned  Judge  was 
dealing  with  the  argument  that  the  gift  of  a  share  in  the 
residue  without  any  provision  for  maintenance  was  a  bar  to 
a  claim  for  maintenance  out  of  contingent  legacies.  He 
excluded  the  43rd  section  of  the  Conveyancing  Act,  1881, 
and  treated  the  gift  of  a  share  in  the  residue  as  not  subject 
to  any  provision  for  maintenance,  and,  so  treating  it,  he  held 
that  it  was  not  a  bar  to  maintenance  out  of  the  income  of 
the  legacies.  But  he  did  not  consider  and  apparently  was 
not  called  upon  to  consider  the  question  whether  in  fixing  the 
maintenance  the  infants'  rights  in  the  residue  were  to  be 
taken  into  consideration.  And,  in  the  light  of  the  discussion 
in  In  re  Bowlby  (supra),  his  declaration  that  the  infants 
were  entitled  to  interest,  qua  interest,  would  probably  only 
apply  to  the  circumstances  of  that  case. 

I  think  that,  subject  to  any  variation  that  may  be  needed 
in  accordance  with  what  I  have  stated,  the  order  of  Street, 
J.,  should  be  affirmed,  but,  in  the  circumstances,  the  costs  of 
the  appeal  should  be  borne  by  the  estate. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

OsLER  and  Maclennan,  JJ.A.,  gave  written  reasons  for 
holding  that  the  order  of  Street,  J.,  should  be  affirmed  with- 
out variation. 


January  23rd,  1905. 
C.A. 

UNION  BANK  OF  CANADA  v.  BRIGHAM. 

Fraudulent  Conveyance  —  Action  to  Set  aside  —  Execution 
Creditors — Amendment — Action  on  Behalf  of  aM  Creditors 
— Family  Arrangement — Change  of  Trustees — Formation 
of  Company — Assignment  of  Interest  in  Estate — Invalidity 
against  Creditors — Equitable  Execution — Form  of  Judg- 
msnt. 

Appeal  by  plaintiflfs  from  judgment  of  Meredith,  C.J.,  2 
0.  W.  R.  699,  dismissing  the  action. 

E.  D.  Armour,  K.C.,  and  J.    P.    Smellie,    Ottawa,    for 
plaintiffs. 

Glrn  Osier.  Ottawa,  for  defendants. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,   Maclaren,   JJ.A.),   wos   delivered  by 

Moss,  C.J.O. — ^Plaintiffs  are  judgment  creditors  of  de- 
fendant Isaac  E.  Brigham,  they  having  on  17th  September, 
1901,  recovered  judgment  against  him  for  $72,073.81.  Ex- 
ecution for  the  amount  of  the  judgment  was  issued  and  placed 
in  the  hands  of  the  sheriff  of  the  county  of  Carleton,  where 
it  remained  and  was  at  the  date  of  the  commencement  of 
this  action.  The  main  purpose  of  the  action  was  to  set  aside 
.  .  .  as  against  plaintiffs  and  the  other  creditors  of  Isaac 
R.  Brigham,  a  certain  conveyance  of  lands  in  the  county  of 
Carleton  and  the  district  of  Nipissing,  dated  27th  March, 
1901,  and  made  by  one  John  Charles  Browne,  the  sole  sur- 
vivino:  executor  of  one  Charles  James  Smith,  to  defendants 
the  C.  J.  Smith  Estate  Company,  Limited.  Plaintiffs  also 
attacked  as  fraudulent  and  void  an  instrument  of  assignment, 
dated  4th  June,  1901,  made  by  defendant  Isaac  R.  Brigham 
to  defendant  Thomas  George  Brigham,  purporting  to  trans- 
fer to  the  latter  defendant  all  the  interest  of  defendant  Isaac 
R.  Brigham  in  the  estate  of  Charles  J.  Smith  and  in  the  de- 
fendant company,  and  a  further  instrument  of  assignment 
dated  4th  October,  1901,  made  by  defendant  Isaac  R.  Brig- 
ham to  defendant  company,  purporting  to  transfer  to  the 
company  all  the  interest  or  share  of  defendant  Isaac  R. 
Brigham  in  the  estate  of  Charles  J.  Smith.  Defendants 
averred  that  the  impeached  transactions  were  made  in  good 
faith,  for  valuable  consideration,  without  intent  to  defeat  or 
delay  creditors.  Defendant  company  also  set  forth  at  length 
that  bv  the  terms  of  the  will  of  Charles  J.  Smith  his  estate  was 
vested  in  the  executors  thereof  upon  trust  to  sell  and  realize, 
and,  after  the  death  of  the  testator's  two  brothers,  to  divide 
the  residue  of  the  estate  amongst  the  defendants  other  than 
the  company  in  the  proportion  of  35  per  cent,  to  each  of  the 
defendants  Isaac  R.  Brigham  and  Thomas  George  Brigham, 
and  10  per  cent,  to  each  of  the  other  individual  defenflauts, 
but  subject  to  a  provision  that  should  either  Isaac  R.  Brig- 
ham or  Thomas  George  Brigham  be  indebted  to  the  estate  at 
the  dato  when  they  became  entitled  to  receive  their  shares, 
such  indebtedness  should  be  deducted  from  his  share,  and  that 
at  the  date  of  the  impeached  transactions  with  the  company 
Isaac  R.  Brigham  was  indebted  to  the  estate  in  a  sum  exceed- 
ing the  amount  or  value  of  his  share.  Plaintiffs,  on  the 
other  hand,  contended  that  no  such  indebtedness  existed, 
or,  if  a  debt  had  ever  existed,  it  was  for  a  much  smaller 
amount,  and  at  all  events  it  had  ceased  to  exist  by  reason 
of  the  dealings  of  defendant  Isaac  R.  Brigham  and  the  failure 
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of  the  executor  to  deduct  such  indebtedness,  if  any,  from  the 
share  of  Isaac  R.  Brigham  before  making  the  conveyance  of 
the  lands  to  the  company. 

At  the  trial  defendants  gave  up  all  claim  under  the  trans- 
fer from  defendant  Isaac  R.  Brigham  to  defendant  Thomas 
George  Brigham,  and  they  also  expressed  their  willingness, 
without  admitting  that  there  was  anything  fraudulent  in 
their  transactions,  that  plaintiffs  should  be  entitled  to  execu- 
tion against  what  might  appear,  on  taking  a  proper  account, 
to  be  Isaac  R.  Brigham's  interest  in  the  estate  of  Charles  J. 
Smith.  Plaintiffs  were  not  willing  to  rest  satisfied  with  that 
measure  of  relief.  The  Chief  Justice  expressed  the  opinion 
that  the  action  was  not  maintainable,  inasmuch  as  it  was  not 
brought  on  behalf  of  all  the  creditors,  but,  upon  plaintiffs' 
counsel  stating  his  willingness  to  amend  in  that  respect,  the 
Chief  Justice  allowed  the  amendment,  and  the  trial  pro- 
ceeded. 

It  may  be  observed  that,  inasmuch  as  plaintiffs  had  an 
execution  in  the  hands  of  the  sheriff,  which  embraced  goods 
as  well  as  lands,  they  were  entitled  to  maintain  the  action 
on  behalf  of  themselves  alone.  That  is  clearly  the  case  in 
so  far  as  impeaching  the  conveyance  of  the  lands  was  con- 
cerned. And  if,  as  seems  to  have  been  the  intention,  the 
amendment  was  for  the  purpose  of  enabling  plaintiffs  to 
obtain  equitable  execution  of  Isaac  R.  Brigham's  share  of 
interest  as  an  alternative  to  the  relief  of  setting  aside  the 
conveyance,  the  action  was  properly  constituted  as  regards 
parties.  .  .  .  The  necessary  statements  and  the  claim 
appropriate  to  the  alternative  relief  were  lacking.  There 
is  nothing  from  which  it  can  be  inferred  or  assumed  that  in 
accepting  the  suggestion  of  the  amendment  plaintiffs  were 
required  to  or  intended  to  give  up  their  claim  for  the  major 
relief.  Evidence  was  adduced  bearing  on  all  branches  of  the 
case,  but  the  trial  dosed  without  any  formal  amendment  of 
the  record. 

The  Chief  Justice  determined  that  the  impeached  con- 
veyance of  the  lands  was  valid,  and  that  plaintiffs*  action 
failed  in  respect  of  that  relief.  He  was  of  opinion  also  that 
it  was  not  made  out  that  the  executor  and  the  brother  and 
sisters  of  Isaac  R.  Brigham  had  discharged  or  released  his 
share  or  interest  in  the  estate  from  the  lien  or  charge  of  his 
indebtedness,  and  that  his  shares  in  the  company  were  sub- 
ject to  the  amount  properly  owing  by  him.  The  Chief  Jus- 
tice then  declared  that  in  his  opinion  the  utmost  relief  to 
which,  on  a  properly  framed  record  and  suing  on  behalf  of 
themselves  and  all  the  other  creditors  of  Isaac  R.  Brigham, 
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plaintiffs  were  entitled^  was  a  judgment  declaring  that  his 
shares  in  defendant  company^  subject  to  a  lien  or  charge 
thereon  in  favour  of  the  other  residuary  legatees  for  their 
proper  proportions  of  what,  if  anything,  remained  owing 
by  liim  to  the  estate  of  Charles  J.  Smith,  after  allowing  or 
crediting  payments  on  account,  were  liable  to  be  sold  for  sat- 
isfaction of  the  claims  of  plaintiffs  and  other  creditors. 

We  agree  with  this  view  of  the  facts  and  the  law.  The 
evidence  establishes  that  the  conveyance  was  not  intended  and 
did  not  operate  to  defeat,  delay,  or  hinder  plaintiffs  and  the 
creditors  of  Isaac  B.  Brigham.  It  was  intended  merely  to 
give  effect  to  a  family  arrangement  by  which  the  property 
which  was  held  by  the  surviving  executor  of  Charles  J.  Smith 
was  to  be  transferred  to  defendant  company  to  be  held  and 
dealt  vnth  by  it  subject  to  the  same  trusts,  rights,  and  equi- 
ties as  affected  it  in  the  hands  of  the  executor.  Bach  bene- 
ficiary retained  his  share  or  interest  to  the  same  extent  and 
subject  to  the  same  terms  as  before.  In  effect  there  was 
nothing  more  done  than  the  substitution  of  one  trustee  for 
another.  The  creditors'  remedies  remained  as  before.  While 
the  properly  was  in  the  executor's  hands,  the  creditors  could 
not  have  obtained  execution  at  law  against  their  debtor's 
share  or  interest.  They  were  entitled  to  resort  to  equitable 
process,  and  they  have  not  been  deprived  of  this  remedy  by 
the  conveyances.  On  the  contrary,  as  the  Chief  Justice  de- 
termined, they  are  esntitled  to  recourse  to  the  debtor's  interest 
bv  what  may  be  termed  the  equitable  process  of  a  judicial 
sale  under  the  direction  of  the  Court.  And  their  remedies 
in  that  respect  have  not  been  injured  or  affected  by  the  con- 
veyance. 

The  assignments  of  Isaac  B.  Brigham  to  Thomas  George 
Brigham  and  the  company,  which  did  assume  to  deal  with 
and  affect  Isaac  E.  Brigham's  share  or  interest,  did  operate 
to  prejudice,  defeat,  and  hinder  plaintiffs  and  other  creditors. 

These  have  been  declared  invalid  and  have  been  set  aside, 
and,  as  far  as  they  are  concerned,  plaintiffs'  remedies  are  no 
longer  affected  by  them. 

The  share  or  interest  of  Isaac  E.  Brigham  remains  in  the 
hands  of  defendant  company,  as  it  had  previously  been  held 
in  the  hands  of  the  executor,  not  freed  in  any  way  by  the  con- 
veyance, or  by  anything  that  has  been  done,  from  the  claim 
of  the  estate  imposed  by  the  will  of  Charles  J.  Smith,  and 
the  pjaintiffs'  rights  as  creditors  are  subject  to  that  claim,  as 
determined  by  the  Chief  Justice. 

If,  therefore,  the  judgment  had  been  directed  to  issue  in 
the  form  indicated,  we  tiiink  plaintiffs  would  not  have  had 
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anything  to  complain  of.  Bnt  the  Chief  Justice,  apparently 
overlooking  what  had  been  determined  as  to  the  amendment, 
came  to  the  conclusion  that  in  strictness  plaintiffs'  case  had 
failed,  because  they  did  not  sue  on  behalf  of  themselves  and 
other  creditors,  and  because  they  did  not  ask  any  relief  in 
respect  of  Isaac  R.  Brigham's  shares  in  the  defendant  com- 
pany, representing  his  interest  in  the  estate  of  Charles  J. 
Smith. 

But  he  thought  the  better  course  was  to  give  plaintiffs 
leave  to  amend  so  as  to  make  the  action  one  on  behalf  of 
themselves  and  the  other  creditors,  and  to  state  a  case  on  the 
pleadings  for  the  relief  he  thought  they  were  entitled  to.  And 
he  directed  that,  if  plaintiffs  elected  on  or  before  15th  Sep- 
tember to  make  such  amendments,  there  should  be  judgment 
for  that  relief,  but,  if  plaintiffs  did  not  avail  themselves  of 
the  leave,  the  action  should  be  dismissed  with  costs. 

Now,  if  the  conditions  imposed  had  been  left  in  the  form 
indicated  by  the  Chief  Justice,  plaintiffs  need  not  have  felt 
any  difficulty  in  complying  with  them.  The  direction 
amounted  to  ;no  more  than  putting  in  a  formal  shape  what 
had  been  directed  at  the  trial.  But,  as  appears  by  the  judg- 
ment subsequently  issued,  plaintiffs  were  required  not  only 
to  make  the  amendments  mentioned,  but  alt^o  to  strike  out  of 
their  pleadings  the  allegations  therein  contained  as  to  the 
conveyance  of  the  land,  thus  confining  them  to  a  claim 
for  the  relief  granted,  and  deprivng  them  of  their  right  to 
carry  the  case  further  upon  the  question  of  the  effect  of  the 
conveyance.  This  was  obviously  not  intended  by  the  Chief 
Justice,  and  should  not  have  been  insisted  upon.  Plaintiffs 
declined  to  accept  the  amendments  on  these  terms,  but,  by 
a  memorandum  filed  with  the  deputy  registrar  of  the  Court 
at  Ottawa,  accepted  so  much  of  these  suggestions  as  required 
the  action  to  be  taken  as  on  behalf  of  themselves  and  the  other 
creditors.  This  was  treated  as  not  an  election  to  accept  the 
offer  of  the  Chief  Justice,  and  the  action  was  dismissed  with 
costs. 

This  result  was  not  in  accordance  with  the  Chief  Justice's 
judgment.  The  amendment  as  to  parties — and  probably  all 
amendments  necessary  to  make  a  case  entitling  plaintiffs  to 
claim  against  Isaac  R.  Brigham's  share  as  an  alternative 
measure  of  relief — having  been  allowed  to  be  made  during  the 
trial,  all  that  should  have  been  required  of  plaintiffs  was  to 
make  these  amendments  in  the  record,  and  thereupon  the 
judgment  should  have  issued  in  the  form  indicated  by  the 
Chief  Justice  in  his  indorsement  on  the  record. 
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We  think  plaintiffs  are  now  entitled  to  be  afforded  this 
measure  of  relief.  The  judgment  as  issued  should,  there- 
fore, be  set  aside,  and  in  place  thereof  judgment  should 
issue  declaring  plaintiffs  entitled  as  declared  in  the  indorse- 
ment on  the  record,  and  directing  a  reference  to  the  Master 
to  ascertain  the  amoimt  of  the  prior  lien  or  charge  in  respect 
of  Isaac  B.  Brigham^s  indebtedness  to  the  estate,  with  all 
the  usual  and  proper  directions  in  such  a  case.  There  was 
much  argument,  pro  and  con,  on  the  question  whether  the 
amount  of  the  indebtedness  exceeded  the  value  of  the  interest, 
or  whether  in  fact  any  indebtedness  existed.  But  we  think 
that  is  a  matter  that  must  be  settled  in  the  Master's  office. 
Further  directions  and  costs  subsequent  to  the  trial  are  re- 
served. 

The  Chief  Justice  gave  no  costs  up  to  and  inclusive  of  the 
trial.  We  do  not  interfere  with  this,  and  we  think  there 
should  be  no  costs,  of  the  appeal. 


Cartwright,  Master.  January  24th,  1905, 

chambers. 

LANGLEY  v.  COSTIGAN. 

Wrii  of  Summons — Renewal — Ex  Pa/rte  Order — Withholding 
Material  Evidence — Statute  of  Limitations, 

Motion  by  defendant  John  Costigan  to  set  aside  an  order, 
made  on  the  ex  parte  application  of  plaintiff,  renewing  the 
writ  of  summons  for  one  year. 

J.  B.  Code,  for  applicant. 

A.  E.  Knox,  for  plaintiff. 

The  Master. — The  material  on  which  Mr.  Mc Andrew 
made  the  order  in  question  was  an  affidavit  of  Mr.  Knox 
stating  that  the  writ  had  been  served  on  the  other  two  de- 
fendants, but  that  plaintiff  had  been  unable  to  serve  the  re- 
maining defendant,  though  efforts  had  been  made  to  have 
him  served. 

This  question  was  dealt  with  in  Canadian  Bank  of  Com- 
merce V.  Tennant,  2  0.  W.  if.  277,  393,  5  0.  L.  R.  524,  also 
in  Williams  v.  Harrison,  2  0.  W.  R.  1061,  1118,  6  0.  L.  R. 
685.  In  both  these  cases  .  .  .  the  result  of  a  renewal  was,  if 
granted,  to  bar  the  operation  of  the  Statute  of  Limitations. 
In  both  ...  it  was  laid  down  that  such  an  order  could 
only  be  rescinded  by  the  Master  in  Chambers  if  material 
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evidence  had  been  withheld  from  the  officer  grantiiig  the 
order. 

I  see  nothing  of  the  kind  here,  so  that  this  motion  fails 
and  must  be  dismissed  with  costs  to  plaintiff  in  cause. 

Had  the  application  come  before  me  in  the  first  instance^ 
I  think  I  should  have  made  the  order.  No  question  of  the 
statute  arises,  and,  if  plaintiff  had  been  obliged  to  discontinue, 
it  would  only  have  been  a  question  of  costs.  In  this  very 
important  particular  the  present  case  differs  essentially  from 
the  two  cited  and  followed. 


MacMahon,  J.  January  25th,  1906. 

CHAMBERS. 

Re  GHENT,  GHENT  v.  GHENT. 

Administration  Order — Application  for — WiU — Direction  to 
Executors  to  Sell — Failure  to  Sell  Real  EstcUe — Legatee — 
Payment  of  Sum  on  Account  of  Legacy. 

Motion  by  Henry  A.  Ghent,  a  son  and  one  of  the  bene- 
ficiaries under  the  will  of  Sampson  H.  Ghent,  who  died  10th 
November,  1902,  for  a  summary  order  for  the  administrar 
tion  of  the  testator's  estate. 

M.  G.  V.  Gould,  Hamilton,  for  the  applicant. 

W.  W.  Osborne,  Hamilton,  for  the  respondents,  the  ex- 
ecutrices. 

MacMahon,  J. — The  will  is  dated  25th  October,  1901, 
and  the  testator's  widow  and  daughter  are  appointed  execu- 
trices.     They  have  taken  administration. 

The  whole  estate,  real  and  personal,  is  scheduled  at  $48,- 
000,  but  some  portions  of  the  real  estate  are  not  likely  to 
realize  the  amounts  at  which  they  have  been  valued. 

The  will  directs  the  executrices  to  sell  the  real  and  per- 
sonal estate,  except  the  household  furniture  (which  he  gives 
to  his  widow),  ^'as  soon  as  they  in  their  uncontrolled  discre- 
tion can,  and  on  such  terms  as  to  price,  time  and  terms  of 
payment  and  credit,  as  to  them  may  seem  meet,"  and  out  of 
the  proceeds  of  sale  and  conversion  to  pay  the  debts,  and, 
after  payment  of  $5,000  to  his  widow,  to  divide  the  residue 
into  7  equal  shares,  6  of  which  are  given  to  6  of  his  children 
therein  named,  and  the  other  share  is  given  to  the  appli- 
cant, Henry  A.  Ghent,  "less  the  sum  of  $3,400,  being  the 
value  of  the  farm  which  T  have  given  him." 
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There  has  been  realized  out  of  the  personal  estate  and  a 
part  of  the  real  estate  $18,425,  and,  after  payment  of  the 
l^acy  of  $6,000  to  the  widow,  there  was  in  the  hands  of  the 
executrices  $13,425,  which,  it  is  admitted,  has  been  divided 
amongst  the  legatees  other  than  the  applicant. 

The  affidavits  shew  that  the  executrices  have  endeavoured 
to  «ell  the  remaining  parcels  of  the  real  estate.  The  hotel 
property,  which  was  valued  at  $22,000,  had,  it  is  said,  been  in 
occupation  of  a  succession  of  undesirable  tenants,  and  on  the 
death  of  the  testator,  the  tenant  who  was  then  in  possession, 
having  chattel-mortgaged  the  furniture,  etc.,  left  the  pro- 
vince. As  a  consequence,  the  property  had  as  an  hotel  been 
considerably  diminished  in  value,  and,  it  is  stated,  could  not 
then  have  been  sold  at  more  than  half  the  sum  at  which  it 
had  been  valued.  The  executrices  on  1st  February,  1903, 
leased  it  to  one  Gray  for  5  years,  and  through  his  manage 
ment  it  is  getting  back  the  good  reputation  it  at  one  time 
enjoyed. 

The  15  acres  of  land  valued  at  $4,000  is  useful  only  for  a 
quarry,  and  difficult  to  sell;  and  if  sold  is  not  likely  to  realize 
more  than  $2,000. 

While  it  is  most  desirable  that  the  hotel  property  should 
be  sold  without  unnecessary  delay,  it  is  apparent,  from  what 
is  disclosed  on  the  material  before  me,  that  the  executrices 
have  done  aU  they  were  called  upon  to  do,  and  they  could  not 
have  sold  the  hotel  unless  at  such  a  sacrifice  as  would  be 
most  detrimental,  if  not  ruinous,  to  the  estate. 

Assuming  that  the  estate,  when  it  is  got  in,  will  realize 
$35,000,  then  each  of  the  7  shares  would  represent  $5,000; 
and  on  this  assumption  the  applicant  would  when  the  rest 
of  the  estate  has  been  realized,  be  entitled  to  $1,600.     .     .     . 

As  the  executrices  have  received  $13,425  for  division, 
they  should  pay  the  applicant  $500  on  his  share.  At  present 
there  is  not  a  case  made  for  administration  by  the  Court, 
and,  on  payment  of  the  above  sum,  the  motion  will  be  dis- 
missed without  costs. 


HoDGiNS,  Master  in  Ordinary.        January  26th,  1905. 

master's  office. 

Be  boston  wood  RIM  CO. 

Company — Winding-up — Lien  of  former  Solicitor  on  Docu- 
ments—  Delivery  to  Liquidator  "without  Prejudice^' — 
Payment  for  Services — Preference  over  Ordinary  Creditors, 

Upon  a  reference  for  the  winding-up' of  a  company  the 
former  solicitors  for  the  company  asserted  a  lien  upon  books 

VOL.  V.  o.w.B.  NO.  4 — 9a 
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and  documents  of  the  company  which  were  in  their  posses- 
sion. 

C.  W.  Kerr,  for  the  solicitors. 

F.  E.  Hodgins,  K.C.,  for  the  liquidator. 

Grayson  Smith,  for  a  creditor. 

The  Master. — In  the  Am.  &  Eng.  Encyc.  of  Law,  vol. 
3,  p.  448,  it  is  stated  that  "  an  attorne/s  lien  on  papers  or 
other  property  of  his  client  in  his  possession  may  extend  so 
far  as  to  secure  any  general  balance  due  for  professional 
services.'* 

And  the  Cyc.  of  Law  and  Procedure,  vol.  4,  p.  1005,  thus 
summarizes  the  rule:  "The  attorney  is  entitled  to  protec- 
tion as  an  officer  of  the  Court,  or  as  one  holding  an  equity 
superior  to  the  claims  of  general  creditors.*' 

In  the  Winding-up  Act,  sec.  81,  sub-sec.  2,  this  lien  is 
recognized  in  the  following  words :  "  In  cases  in  which  any 
person  claims  any  lien  on  papers,  deeds,  writings,  or  docu- 
ments produced  by  him,  such  production  shall  be  without 
prejudice  to  such  lien,  and  the  Court  shall  have  jurisdiction 
in  the  winding-up  to  determine  all  questions  relating  to  such 
lien.** 

In  this  case  the  former  solicitors  for  the  company  had 
certain  books  and  documents  in  their  possession  on  which 
they  claimed  a  lien,  and  an  order  was  made  for  their  pro- 
duction "without  prejudice  to  such  lien.**  Some  of  the 
books  and  documents  are  not  within  the  rule  as  to  lien,  but 
some  are.  And  Re  Capital  Fire  Ins.  Co.,  24  Ch.  D.  408, 
illustrates  the  classes  of  documents  to  which  the  lien  attaches. 

In  that  case  the  Court  held  that  certain  of  the  documents 
which  came  into  the  solicitor's  hands  before  the  winding-up 
were  subject  to  his  lien,  "  and  his  lien,  which  was  good  before 
the  winding-up  commenced,  is  not  interfered  with  by  the 
winding-up  order;'*  adding  that  "here  a  good  lien  was  ac- 
quired before  liquidation**  (p.  420). 

Boyd,  C.,  in  Turner  v.  Drew,  17  P.  R.  475,  said:  "A 
solicitor's  lien  is  a  right  to  the  equitable  interference  of  the 
Court  not  to  leave  the  solicitor  unpaid  for  his  services.**  And 
Cordery  on  Solicitors  says:  "The  solicitor  by  virtue  of  his 
retaining  lien  is  entitled  to  retain  the  property  (documents) 
till  payment  of  the  full  amount  of  his  bill  subject  to  taxar 
tion**  (p.  294). 

The  former  solicitors  of  the  company  having  produced  to 
the  liquidator  certain  documents  which  come  within  the  rule 
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laid  down  in  Be  Capital  Fire  Ins.  Co.  (supra),  on  which  a 
good  lien  had  been,  acquired  before  the  liquidation,  are  en- 
titled to  the  benefit  of  that  lien,  which,  according  to  the  defi- 
nition giyen  above,  extends  so  far  as  to  secure  to  them  any 
general  balance  due  to  them  for  professional  services. 

I  may  add  that  the  statement  in  Cordery  on  Solicitors, 
p.  299,  that  the  term  "without  prejudice  to  his  lien  (if 
any*'  "  does  not  entitle  the  solicitor  to  be  paid  out  of  the  as- 
sets (of  a  company)  in  preference  to  general  creditors,'^  is 
not  supported  by  the  case  cited,  nor  by  any  other  case  to 
which  I  have  been  referred,  and  is  in  confiict  with  the  rule 
quoted  above  that  the  solicitor  is  entitled  to  protection  "as 
one  holding  an  equity  superior  to  the  claims  of  general 
creditors.*' 


MacMahon,  J.  January  26th,  1905. 

CHAMBERS. 

CITY  OF  HAMILTON  v.  HAMILTON  STBEET  R.  W. 

CO. 

Consolidation  of  Actions  —  Identity  of  Parties  —  Identity  of 
Issues  —  Stay  of  Proceedings  —  Consent  to  be  Bound  by 
Judgment  in  Earlier  Action. 

• 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers 
staying  proceedings  in  this  action  until  the  final  determina- 
tion of  a  certain  other  action  between  the  same  parties,  in 
which  the  writ  of  summons  was  issued  on  3rd  May,  1901,  and 
in  which  judgment  was  entered  in  favour  of  plaintiffs  on  23rd 
September,  1904. 

W.  R  Riddell,  K.C.,  for  plaintiffs. 

E.  D.  Armour,  K.C.,  for  defendants. 

MacMahon,  J. — In  the  action  commenced  on  3rd  May, 
1901,  plaintiffs  claimed  certain  percentages  on  the  earnings 
of  defendants^  railway  between  1st  January,  1895,  and  31st 
December,  1900.  In  the  present  action,  which  was  com- 
menced on  18th  Novembef,  1904,  plaintiffs  claim  the  like  per- 
centages between  1st  January,  1901,  and  31st  December, 
1903,  the  amount  claimed  being  about  $2,200. 

Mr.  Levy,  the  solicitor  for  defendants,  in  his  affidavit 
states  that  an  appeal  from  the  judgment  in  the  first  action 
is  now  pendmg  in  the  Court  of  Appeal,  and  is  expected  to  be 
heard  at  the  present  sittings  of  that  Court,  and  that  no  other 
question  is  raised  in  this  action  than  is  raised  in  the  said  first 
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action,  and  that  the  bringing  of  the  present  action  is  vexati- 
ous and  harassing  to  defendants. 

During  the  argument  I  suggested  that,  if  the  same  ques- 
tions were  raised  in  both  actions,  defendants  should  consent 
to  be  bound  by  the  judgment  of  the  Court  of  Appeal,  if  the 
second  action  were  stayed.  Counsel  for  defendants,  however, 
considered  (notwithstanding  the  statement  in  Mr.  Levy's 
affidavit)  that  a  question  was  raised  in  the  second  action 
which  was  not  raised  in  the  first. 

If  the  questions  in  both  actions  are  the  same,  defendants 
should  be  bound  by  the  judgment  in  the  first  action.  If  the 
questions  are  not  the  same,  then  no  stay  should  be  granted. 

If  defendants  consent  within  five  days  to  be  bound  in  this 
action  by  the  judgment  of  the  Court  of  Appeal  in  the  first 
action,  the  order  of  the  Master  in  Chambers  will  be  varied 
accordingly.  If  such  consent  be  not  given,  the  order  of  the 
Master  will  be  set  aside  with  costs  in  the  cause  to  plaintiffs. 


January  26th,  1905. 
divisional  court. 
SOVEREIGN  BANK  v.  GORDON. 

Promissory  Note  —  Holder  in  Due  Course  —  Indorsement  in 
Blank  —  Special  Indorsement  by  Transferee  —  Attempted 
Cancellation  and  Delivery  to  Further  Transferee — Title — 
Right  of  Action — Undertaking — ^Amsndment— Bills  of  Ex- 
change Act. 

Action  in  the  County  Court  of  York  upon  a  promissory 
note  made  by  defendants  for  $433.33,  dated  19th  November, 
1901,  payable  1st  March,  1903,  to  one  Q.  M.  Boyd  or  order, 
of  which  plaintiffs  alleged  themselves  to  be  the  holders  in 
due  course. 

Defendants  denied  that  plaintiffs  were  holders  of  the  note, 
and  alleged  that  the  note  had  been  obtained  by  fraud  on  the 
part  of  the  payee. 

After  issue  joined  defendants  moved  to  change  the  place 
of  trial  from  Toronto  to  Sault  Ste.  Marie.  The  motion  was 
refused  upon  plaintiffs  undertaking  to  prove  at  the  trial  that 
they  were  entitled  to  the  rights  of  a  holder  in  due  course,  as 
defined  by  sec.  29  of  the  Bills  of  Exchange  Act,  and  in  de- 
fault that  the  action  should  be  dimissed. 

The  action  was  tried  by  Morgan,  Jun.  J.  of  the  County 
Court  of  York,  when  the  following  facts  appeared : — 

6.  M.  Boyd,  the  payee  of  the  note,  indorsed  it  in  blank 
and  delivered  it  to  a  firm  of  Graham  Bros.,  about  10  months 
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before  it  became  dne^  and  Graham  Bros,  then  delivered  it  to 
the  Standard  Bank  of  Canada  at  their  ofSoe  at  Stouffville^  as 
collateral  security,  with  other  notee^  for  a  debt  of  $13,800  owed 
by  them  to  that  bank.  The  manager  of  the  bank,  upon  receiv- 
ing  this  note,  stamped  on  the  back,  over  the  blank  indorsement' 
of  G.  M.  Boyd,  the  words  "  Pay  Standard  Bank  of  Canada  or 
order,*'  thus  converting  it  into  a  special  indorsement  to  that 
bank.  On  23rd  April,  1903,  plaintiffs,  at  their  Stonffville 
ofSce,  agreed  to  take  over  from  the  Standard  Bank  the  ac- 
comit  of  Graham  Bros.,  and  paid  the  Standard  Bank  the 
$13,800,  and  received  from  them  the  collateral  notes  held 
by  them,  inclnding  that  sued  on  in  this  action.  The  man- 
agers of  the  two  banks  met  to  complete  the  transfer  of  these 
collateral  notes,  and,  as  each  note  was  handed  to  the  manager 
of  plaintiffs,  he  stamped  the  words  *'  Pay  to  the  order  of  the 
Sovereign  Bank  of  Canada**  over  the  words  already  there, 
''Pay  Standard  Bank  of  Canada  or  order,**  so  as  partly  to 
obliterate  them,  but  not  so  that  both  indorsements  could  not 
be  plainly  made  out.  The  manager  of  the  Standard  Bank 
initialled  the  alteration  effected  by  the  second  stamp. 

TTpon:  these  facts  the  Judge  found  that  the  intention  of 
the  two  managers  was  lo  transfer  to  plaintiffs  all  the  title  of 
the  Standard  Bank  to  the  note,  and  that  the  effect  was  that 
plaintiffs  became  tiie  holders  of  the  note  and  entitled  to  main- 
tain the  action.  He  found  that  the  note  was  duly  made  by 
defendants,  and  directed  judgment  to  be  entered  for  the 
amount  of  it,  with  interest  and  costs.  The  terms  of  the 
order  made  upon  the  motion  to  change  the  venue  were  fully 
stated  to  the  Judge  at  the  opening  of  the  case. 

Defendants  appealed  from  the  judgment. 

The  appeal  was  heard  by  Palconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

Grayson  Smith,  for  defendants. 
S.  B.  Woods,  for  plaintiffs. 

Palconbridge,  C.J. — .  .  .  The  vital  question  for 
decision  in  this  case  is  whether  plaintiffs  succeeded  in  prov- 
ing what  they  undertook  to  prove  when  the  motion  to  change 
the  place  of  trial  was  dismissed. 

I  agree  with  the  trial  Judge  in  holding  that  the  transac- 
tion was  intended  by  the  banks  to  be  a  transfer  from  the  one 
to  the  other,  and  tiiat  plaintiffs  are  holders  in  due  course. 
The  mode  adopted,  no  doubt  with  a  view  of  saving  a  little 
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time  and  trouble,  was  a  very  rough  and  ready  one,  and  one 
that,  in  view  of  the  conflict  of  judicial  opinion  on  the  sub- 
ject, is  not  likely  to  be  adopted  in  the  future. 

Formerly  when  a  bill  was  indorsed  in  blank,  its  negotia- 
bility could  not  afterwards  be  restrained  by  a  special  in- 
dorsement :  Smith  v.  Clarke,  1  Peake  295,  1  Esp.  179 ;  Wal- 
ker V.  Macdonald,  2  Ex.  527.  And  in  the  United  States  it 
has  often  been  held  that  where  the  draft  or  bill  was  indorsed 
by  the  payee  in  blank,  and  was  by  the  next  holder  indorsed 
specially,  the  first  indorsement  being  in  blank,  the  bill  was 
afterwards  transferable  by  mere  delivery,  and  that  a  holder  by 
delivery  may  strike  out  the  special  indorsement  and  in  a  suit 
against  the  acceptor  declare  and  recover  as  the  indorsee  of 
the  payee:  see  Mitchell  v.  Fuller,  15  Penn.  E.  268;  Johnson 
v.  Mitchell,  50  Tex.  212,  stating  the  rule,  *^  If  a  bill  be  once 
indorsed  in  blank,  though  afterwards  indorsed  in  full,  it  will 
still,  as  against  the  drawee,  the  payee,  the  acceptor,  the  blank 
indorser,  and  all  indorsers  before  him,  be  payable  to  bearer, 
though  as  against  the  special  indorser  himself  title  must  be 
made  through  his  indorsee;"  Bank  of  Utica  v.  Smith,  18 
Johns.  (N.Y.)  229  (where,  however,  ihe  holder  filled  up  the 
blank  merely  for  the  purpose  of  collection) ;  Haversham  v. 
Lehman,  63  Ga.  80. 

It  is  said,  however,  that  since  the  Bills  of  Exchange  Act 
this  is  no  longer  law:  Byles  on  Bills,  16th  ed.,  p.  178,  note 
(c) ;  Maclaren,  3rd  ed.,  p.  67. 

I  rest  my  judgment,  therefore,  on  the  ground  taken  by 
the  trial  Judge. 

Appeal  dismissed  with  costs. 

Britton,  J.,  gave  written  reasons  for  the  same  conclu- 
sion, basing  it  on  the  ground  that  the  Standard  Bank  had 
the  right  to  cancel  or  alter  their  special  indorsement,  and 
referring  to  Grimes  v.  Piersol,  25  Ind.  246 ;  Vincent  v.  Hor- 
lock,  1  Camp.  442;  Walters  v.  Neary,  20  Times  L.  K.  565; 
Porter  v.  Cushman,  19  111.  572 ;  Clerk  v.  Pigot,  12  Mod.  E. 
192. 

Street,  J.,  dissented,  setting  out  the  facts  as  above,  and 
holding  upon  them  that  plaintiffs  were  not  holders  in  due 
course,  but  that  the  legal  title  was  still  in  the  Standard  Bank, 
and  on  account  of  the  undertaking  of  plaintiffs,  the  Standard 
Bank  could  not  be  added  as  plaintiffs  by  amendment. 
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MacMahon,  J.  Januabt  28th,  1905. 

CHAMBERS. 

NISBET  Y.  HILL. 

Summary  Judgment — Promissory  Note  —  Defence — Collar- 
lateral  Security — Sureties — Extent  of  Liability. 

Appeal  by  plaintiflf  from  order  of  Master  in  Chambers 
dismissing  plaintiff's  application  for  stumnary  judgment  un- 
der Kule  603. 

F.  Amoldi,  K.C.,  for  plaintiff. 

W.  J.  Tremeear,  for  defendants. 

MacMahon,  J. — The  action  is  on  a  promissory  note  for 
$10,000,  dated  23rd  June,  1904,  made"  by  defendants  jointly 
and  severally,  payable  6  months  after  date  to  the  order  of  J. 
B.  Hill  &  Co.,  and  by  them  indorsed  to  plaintiff. 

The  firm  of  J.  B.  Hill  &  Co.  was  indebted  in  sums  aggre- 
gating $18,190.35  to  several  persons  and  firms  in  Torontb, 
who  were  pressing  for  security,  and  J.  B.  Hill  &  Co.,  on 
23rd  June,  1904,  wrote  to  plaintiff  as  follows:  "I  beg  to 
submit  the  following  offer  or  proposition  in  consideration 
of  my  present  indebtedness  to  (four  firms  or  companies), 
viz.,  I  agree  to  remit  you  weekly,  commencing  on  Monday 
27th  June,  1904,  the  sum  of  $350,  and  a  like  sum  or  there- 
abouts on  the  Monday  of  each  and  every  week  thereafter,  so 
that  you  will  have  on  hand  the  sum  of  $1,500  for  distribu- 
tion during  the  following  months,  July  and  August,  and 
will  so  increase  my  weekly  remittjuaces  on  the  Monday  of 
each  week  during  the  months  of  September,  October, 
November,  and  December,  1904,  that  you  will  have  on 
hand  the  sum  of  $2,000 ;  the  said  moneys  to  be  held  by  you 
in  trust  for  pro  rata  distribution  among  the  above  named 
creditors,  and  I  will  give  you  a  promissory  note  made  jointly 
and  severally,  Geo.  Hill  and  W.  G.  Hill,  indorsed  by  our- 
selves, for  the  sum  of  $10,000,  dated  23rd  June,  1904,  at  6 
months  after  date,  to  be'  held  by  you  in  trust  to  collaterally 
secure  the  payment  of  our  indebtedness  to  the  above  named 
creditors.  If  they  accept  this  proposition,  we  will  give 
them  any  agreement  they  may  deem  necessary.^' 

This  offer  was  accepted  by  the  creditors  named,  and  the 
note  now  sued  upon  was  forwarded  to  plaintiff. 

According  to  a  statement  prepared  by  plaintiff  and  em- 
bodied in  his  affidavit,  the  firm  of  J.  B.  Hill  &  Co.  had 
between  the  date  of  the  note  and  December,  1904,  paid 
$r,300. 

Defendants'  contention  is,  that,  although  the  note  was 
given  as  collateral  security  for  the  payment  of  the  whole 
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indebtednesfl  of  J.  B.  Hill  &  Co.,  of  $18^190.53,  yet  defend- 
ants, being  merely  suretieiB,  are  liable  only  for  a  pro  rata 
share  of  the  said  indebtedness. 

As  the  note  is  collateral  security  for  the  whole  indebted- 
ness of  J.  B.  Hill  &  Co.,  and  there  still  remainB  nearly 
$11,000  due  on  the  indebtedncBS,  what  is  sought  to  be  set 
up  cannot  form  a  defence  to  the  action. 

Appeal  allowed  with  coats,  and  judgment  granted  for 
plaintiff  against  defendants  for  the  amount  of  the  note,  with 
interest  and  costs. 


January  28th,  1905. 
divisional   court. 

THOMPSOT^  V.  CITY  OF  CHATHAM. 

Municipal  Corporaiioiu — Contract  for  Municipal  Work  — 
Variation — Necessity  for  By-law — Mode  of  Payment  for 
Work. 

Appeal  by  defendants  from  judgment  of  County  Court 
of  York  in  favour  of  plaintiff  in  an  action  to  recover  $400 
retained  by  defendants  in  lieu  of  a  bond  to  guarantee  defend- 
ants in  respect  of  possible  defects  in  electrical  machinery 
supplied  by  plaintiff. 

The  appeal  was  heard  by  Boyd,  C,  MacMahon,  J., 
Idington,  J. 

E.  E.  A.  DuVemet  and  W.  E.  Gundy,  Chatham,  for 
appellants. 

H.  L.  Drayton,  for  plaintiff. 

Boyd,  0. — The  argument  that  the  contract,  being  mani- 
fested in  and  adopted  by  by-law,  could  not  be  chcmged  in 
some  details  unless  by  means  of  another  by-law,  does  not 
appear  to  be  well  founded,  having  regard  to  the  circum- 
stances and  dealings  in  this  case.  The  contract  had  been 
completed  to  the  satisfaction  of  the  engineer  named,  and 
paymept  of  the  whole  price  recommended  upon  the  furnish- 
ing of  a  written  guarantee  by  plaintiff  to  make  good  cer- 
tain defects  if  they  should  develop  within  a  given  time.  Had 
the  bond  been  given,  the  whole  contract  price  of  $1,675 
would  have  been  then  paid  to  plaintiff.  But,  instead  of  the 
bond,  it  was  agreed  on  both  sides  that  $400  oif  the  price 
should  be  retained  by  defendants  to  make  good  any  such  de- 
fects if  default  was  made  by  plaintiff  in  remedying  the  same. 
This  could  be  well  carried  out  without  any  further  by-law; 
it  was,  without   futher  by-law,  a  mere   modification  of  the 


SCHWOOB  V.   MICHIGAN   CENTRAL  R,   W.   CO.        157 

manner  of  payment;  and  the  right  to  do  bo  is  more  than 
coyered  in  point  of  authority  by  Canadian  Pacific  R.  W. 
Co.  y.  Township  of  Chatham^  in  its  yarions  stages  (25  0.  B. 
465,  22  A.  R.  330),  and  aa  finally  reported  in  25  S.  C.  R. 
608. 

In  brief,  and  in  substantial  effect,  the  $400  retained  was 
the  money  of  plaintiff — ^to  be  paid  him  if  no  default  was 
made  within  5  years  on  his  part  in  proyiding  for  the  re-arma- 
tures, and  if  the  difficulty  arose  from  inherent  defect  attri- 
butable to  temperature  or  insulation. 

That  was  a  question  of  fact,  upon  which  there  is  no  good 
reason  to  disagree  with  the  conclusions  reached  by  the 
Judge  after  hearing  the  witnesses  and  a  patient  examination 
of  ttie  case,  as  set  forth  in  his  written  opinion. 

Appeal  dismissed  with  costs. 

MagMahon^  J. — I  agree. 

Idinoton,^  J.,  gaye  written  reasons  for  the  same  con- 
dusion. 


Januabt  28th,  1905. 
divisional  court. 

SCHWOOB  V.  MICHIGAN  CENTRAL  R.  W.  CO. 

Master  and  Servant — Injury  to  Servant — Consequent  Deaih 
— Negligence — Workmen's  Compensation  Ad — Defect  in 
Engine — Repair — Inspection — Reasonable  Care  —  Person 
Intf*usted  by  Master  to  Provide  Proper  Appliaaices — Evid- 
ence for  Jury — New  Trial. 

Appeal  by  plaintiff  from  judgment  of  Meredith,  J.,  after 
trial  with  a  jury,  dismissing  the  action,  on  the  ground  that 
plaintiff  had  not  made  out  a  case  for  the  jury. 

The  action  was  brought  by  the  widow  and  administra- 
trix of  the  estate  of  Robert  H.  Schwoob  to  recover  damages 
for  personal  injuries  which,  as  she  alleged,  were  sustained 
by  him  owing  to  the  negligence  of  defendants,  and  resulted 
in  his  death,  and  it  was  founded  on  the  Workmen's  Com- 
pensation Act. 

T.  W.  Crothers^  St.  Thomas,  for  plaintiff. 

D.  W.  Saunders  and  E.  C.  Cattanach,  for  defendants. 

The  jud^rment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.  J. — ^The  deceased  was  in  the  employment  of 
defendants  as  fireman  on  locomotive  engine  No.  480,  which 
was  of  what  is  known  as  the  *'  Atlantic  '*  type,   and  was 
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provided  with  arch  flues  or  hot  water  pipes  which  passed 
through  the  fire  box  and  had  their  ends  inserted  into  the 
hot  water  tank  surrounding  the  fire  box. 

On  17th  November,  1903,  while  the  engine  was  on  its 
journey  from  Windsor  to  Niagara  Falls,  and  at  a  point  about 
75  miles  east  of  St.  Thomas,  one  of  these  tubes  drew  out  of 
the  tank,  with  the  result  that  the  boiling  water  and  steam 
from  it  escaped,  and  the  deceased  was  so  badly  scalded  that 
he  died  a  few  hours  afterwards. 

Plaintiffs  case  as  presented  at  the  trial  was:  (1)  that 
the  use  of  arch  flues  or  hot  water  pipes  was  improper,  be- 
cause, as  it  was  attempted  to  be  shewn,  it  was  highly  dan- 
gerous to  use  them,  owing  to  their  being  very  liable  to  draw 
out;  (2)  that  this  danger  was  increased  by  an  unsafe  and 
improper  iiiethod  of  keeping  the  pipes  in  place,  which  was 
adopted  and  in  use  by  defendants;  and  (3)  that  the  pipe 
which  drew  out  when  deceased  received  his  injuries  was  in- 
securely and  negligently  fastened  into  the  side  of  the  tank  to 
which  it  was  attached. 

It  was  also  alleged  that  defendants  had  not  made  proper 
provision  for  the  inspection  of  these  appliances;  and  it  was 
contended  that,  having  regard  to  the  liability  of  the  hot 
water  pipes  to  become  displaced  and  to  draw  out,  special  care 
and  vigilance  should  have  been  exercised  to  see  that  they 
were  always  in  good  and  efficient  repair  and  condition. 

It  appeared  in  evidence  that  the  pipe  which  drew  out 
when  the  deceased  was  injured  had  been  put  in,  in  defend- 
ants' workshop,  to  replace  one  that  had  become  defective,  but 
it  was  not  shewn  by  whom  this  was  done  or  in  what  circum- 
stances the  engine  was  sent  to  the  workshop  to  be  thus 
repaired. 

There  was  evidence  that  in  making  this  repair  the  pipe 
had  not  been  properly  secured,  and  the  inference  might  be 
drown  that  it  was  owing  to  this  that  the  pipe  drew  out. 

The  trial  Judge  at  the  close  of  plaintiff's  case  ruled  that 
negligence  for  which  defendants  were  answerable  had  not 
been  shewn. 

We  concurred  in  the  ruling  as  to  the  1st  and  2nd 
grounds  of  complaint,  and  disposed  of  that  branch  of  the 
case  on  the  argument.     .     .     . 

As  to  the  3rd  ground,  the  ruling  proceeded  upon  the 
view  that  th€(  negligence  charged  was  the  negligence  of  a 
fellow-servant  of  deceased,  and  that  for  that  negligence  de- 
fendants were  not  answerable  either  at  common  law  or  under 
the  Act. 

On  the  argument  before  us  counsel  for  plaintiflF  relied 
upon  sub-sec.  1  of  sec.  3  and  sub-sec.  1  of  sec.  6  of  the 
Workmen's  Compensation  Act,  in  support  of  the  3rd  ground 
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oi  complaint,  his  contention  being  that  the  person  who  made 
the  repair  in  defendants'  workshop  was  a  person  intrusted 
by  them  with  the  duty  of  seeing  that  the  condition  of  the 
engine^  in  as  far  as  the  taking  out  of  the  defective  pipe  and 
replacing  it  by  another  were  concerned,  was  proper,  and  it 
waB  also  contended  that  there  was  evidence  to  justify  t^e 
inference  being  drawn  by  the  jury  that  either  the  system  in 
operation  on  defendants'  railway  was  defective  in  not  pro- 
viding for  careful  inspection,  at  frequent  intervals^  of  the 
pipes  which  ran  through  the  fire-box,  or,  if  such  an  inspec- 
tion was  provided  for,  that  those  intrusted  with  the  duty  of 
making  it  were  negligent  in  the  performance  of  that  duty, 
and  that  this  negligence  was  the  cause  of  deceased  being 
injured. 

In  endeavouring  to  ascertain  what  is  the  effect  of  sub-sec. 
1  of  sec.  3,  as  qualified  by  sub-sec.  1  of  sec.  6,  it  is  neoessary 
to  consider  what  is  at  common  law  the  duty  of  the  employer 
a«  to  the  matters  with  which  the  sub-aections  deal.  Wljbalt 
that  duty  is,  is  thus  stated  by  Lord  Herschell  in  Smith  v. 
Baker,  [1891]  A.  C.  315 :  "  It  is  quite  clear  that  the  contract 
between  employer  and  employed  involves  on  the  part  of  the 
former  the  duty  of  taking  reasonable  care  to  provide  proper 
appliances  and  to  maintain  them  in  a  proper  condition,  and 
80  to  carry  on  his  operationB  as  not  to  subject  those  em- 
ployed by  him  to  unneoeseary  risk:*'  p.  362. 

It  is  also  clear  that  at  common  law  the  employer  is  not 
bound  in  person  to  execute  the  work  in  connection  with  his 
buBinesa,  but  he  is  bound,  if  he  does  not  personally  superin- 
tend and  direct  the  work,  to  select  proper  and  competent  per- 
sons to  do  so,  and  to  provide  them  with  adequate  materials 
and  resources  for  the  work,  and  that,  having  done  this,  he 
has  done  all  that  he  is  bound  to  do,  and  for  the  negligence  of 
the  persons  so  selected  he  is  not  answerable :  per  Lord  Cairns 
in  Wilson  v.  Merry,  L.  R.  1  Sc.  App.  326,  332. 

One  of  the  duties  flowing  from  this  obligation  of  the  em- 
ployer is  to  take  due  and  reasonable  care  that  machinery 
which,  if  out  of  order,  will  cause  danger  to  his  employee,  is 
safe  and  in  such  a  condition  that  the  employee  may  use  it 
properly  without  incurring  unnecessary  danger.  What  is 
due  and  reasonable  care  is  a  question  of  degree  in  each  case, 
and  depends  upon  the  nature  of  the  machinery,  its  liability 
to  get  out  of  order,  and  the  danger  incurred  by  the  dm- 
ployee  if  he  is  suffered  to  use  it  when  not  in  a  condition 
to  be  safely  nsed:  Murphy  v.  Phillips,  24  W.  R.  649,  35  L. 
T.  N.  S.  477. 

The  employer  who  omits  to  discharge  this  obligation  to 
his  employee,  either  by  performing  it  personally  or  by  em- 
ploying a  competent  person  to  do  it,  is  liable  at  common  law 
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to  answer  in  damages  to  his  employee  (unless  the  employee 
himself  knew  of  the  defect)  for  any  injury  iiappening  to 
him  owing  to  a  defect  in  the  condition  of  the  machinery 
which^  by  reasonable  examination  from  time  to  time^  might 
have  been  discovered. 

The  purpose  of  sub-sec.  1  of  sec.  3  and  sub-sec.  1  of  sec. 
6  was,  in  my  opinion,  to  take  from  the  employer  this,  im- 
munity from  liability  for  the  neglect  af  the  person  to  whom 
he  has  intrusted  the  duty  of  providing  and  maintaining  in 
proper  condition  the  appliances  for  the  work  in  which  his 
employees  are  engaged,  but  it  was  not  intended  otherwise 
to  affect  the  common  law  liability  of  the  employer,  and  it 
does  not  do  so. 

If,  therefore,  defendants  in  this  case  did  not  provide  for 
a  proper  examination  from  time  to  time  of  the  locomotive 
upon  which  the  deceased  was  working,  and  the  defect  in  it 
which  caused  the  injury  to  him  would  have  been  discovered 
had  such  an  examination  been  made,  they  are,  in  my 
opinion,  answerable  for  a  breach  of  the  duty  which  they  owed 
to  deceased  of  taking  reasonable  care  to  provide  proper 
appliances,  and  to  maintain  them  in  a  proper  condition,  and 
if,  on  the  other  hand,  they  did  provide  for  such  an  examin- 
ation, if  the  defect  could  have  been  discovered  they  are  answer- 
able for  the  negligence  of  the  person  or  persons  whom 
they  intrusted  with  the  performance  of  that  duty. 

Defendants  are  also,  in  my  opinion,  answerable  for  the 
negligence  of  any  person  whom  they  had  intrusted  with  the 
duty  of  seeing  that  the  locomotive  was  repaired  so  as  to  make 
it  fit  to  be  safely  used,  for  such  a  person  would  be,  I  think, 
a  person  intrusted  by  them  with  the  duty  of  seeing  that  the 
machinery  was  proper,  within  the  meaning  of  sub-sec.  1  of 
sec.  6 :  Markle  v.  Donaldson,  7  0.  L.  B.  376,  3  0.  W.  B.  147, 
affirmed  in  appeal,  4  0.  W.  E.  377. 

The  evidence  adduced  at  the  trial  as  to  the  means  adopt- 
ed or  in  use  by  defendants  to  ensure  the  proper  discharge 
of  the  duty  which  they  owed  to  deceased  was  very  meagre, 
but  there  was  enough,  in  my  opinion,  to  entitle  plaintiff  to 
have  her  case  passed  upon  by  the  jury. 

There  was,  I  think,  evidence  which,  if  believed,  would 
support  a  finding  by  the  jury  of  negligence  in  the  discharge 
of  the  duty  which  defendants  owed  to  deceased,  and  that 
deceased  came  to  his  death  owing  to  that  negligence.    .     .     . 

Appeal  allowed  and  new  trial  ordered;  costs  of  appeal 
and  of  last  trial  to  be  costs  in  the  cause;  upon  the  new 
trial  it  is  not  to  be  open  to  plaintiff  to  rely  upon  the  Ist 
and  2nd  grounds  of  complaint,  and  as  to  these  the  action 
remains  dismissed. 
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Scott,  Local  Master.  December  24th,  1904. 

TRIAL. 

OTTAWA  STEEL  CASTINGS  CO.  v.  DOMINION  SUP- 
PLY CO. 

Mechanics'  Liens — Assignment — Debt  ^^Due^' — Lien-holder — 
Priority — When  Lien  Attaches — Mechanics?  Lien  Acty  R. 
S.  0.  ch.  153,  sees.  ^,  13 — Judicature  Act,  sec.  58  (5). 

Ellard,  a  sub-contractor,  commenced  work  on  19th  Au- 
gust, 1903,  and  completed  his  contract  on  11th  October,  1904. 
He  registered  a  lien  on  12th  October,  1904.  On  14th  No- 
vember, 1903,  the  contractor  by  whom  Ellard  was  employed 
had  assigned  $2,588.32  of  the  amount  ^^due'^  to  him  from 
the  owner  on  his  contract,  to  Drummond  &  Co.,  also  sub- 
contractors, who  duly  gave  notice  thereof  to  the  owner.  At 
&e  time  of  the  assignment  $2,588.32  had  been  earned  under 
the  contract,  but  it  did  not  become  payable  until  the  giving 
of  the  architect's  certificate  on  4th  November,  1904. 

This  action  and  others  consolidated  with  it  in  which  the 
hens  of  the  plaintiflfs,  Ellard,  and  others,  were  sought  to  be 
enforced,  were  tried  before  W.  L.  Scott,  Local  Master  at 
Ottawa. 

D.  J.  McDougal,  Ottawa,  for  plaintiflfs. 

T.  A.  Beament,  Ottawa,  for  the  liquidator  of  defendants 
the  Dominion  Supply  Co. 

A  E.  Pripp,  Ottawa,  for  Ellard. 

G.  P.  Henderson,  Ottawa,  for  Drummond  &  Co.  and 
others. 

T.  McVeity,  Ottawa,  for  defendants  the  corporation  of 
the  city  of  Ottawa. 
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The  Local  Master  held  that  Ellard^s  lien  related  back 
to  the  commencement  of  his  work,  and  under  sec.  13  of  the 
Mechanics'  Lien  Act  it  was  entitled  to  priority  over  Drum- 
mond  &  Co/s  assignment  for  the  full  amount  of  the  lien^  and 
not  merely  for  that  portion  thereof  actually  earned  by  Ellard 
up  to  the  date  of  the  assignment;  also,  that  the  assignment 
was  valid  and  bound  the  debt  assigned,  though  it  was  not 
payable  at  the  date  of  the  assignment;  also^  that  a  debt  due 
and  owing  is  a  sufficient  consideration  for  an  assignment  of 
a  chose  in  action,  and  that  the  assignment  was,  therefore,  not 
revocable  or  impeachable  as  being  voluntary. 


January  23rd,  1905. 
C.A. 

HAMILTON  V.  MUTUAL  EESEBVE  LIFE  INS.  CO. 

Appeal  to  Supreme  Court  of  Canada — Leave  to  Appeal  after 
Tifps  Exvired — Application  to  Judge  in  Chancers — Sub- 
sequent Application  to  Court — Election  of  Forum — Appeal 
— Discretion. 

Motion  by  defendants,  under  sec.  42  of  the  Supreme  and 
Exchequer  Courts  Act,  for  an  order  allowing  an  appeal  to 
the  Supreme  Court  of  Canada  from  the  judgment  of  the  Court  * 
of  Appeal  (3  0.  W.  R.  851),  notwithstanding  that  the  time 
for  appealing  had  elapsed,  and,  in  the  alternative,  by  way  of 
appeal  from  the  order  of  Maclaren,  J.A.,  in  Chambers  (4 
0.  W.  R.  299),  refusing  a  motion  for  the  same  order. 

W.  M.  Douglas,  K.C.,  for  defendants. 
D.  L.  McCarthy,  for  plaintiff. 

The  Court  (Moss,  C.J.O.,  Maclennan,  Garrow, 
JJ.A.),  held  that  where  a  party  has  two  forums  to  choose 
from,  a  Judge  in  Chambers  and  the  Court,  and  elects  to 
apply  to  a  Judge,  he  cannot  afterwards  come  to  the  Court 
upon  a  substantive  application.  If  an  appeal  lay  from  the 
order  of  Maclaren,  J.A.,  it  was  not  a  case  in  which  the  Court 
should  interfere  with  the  discretion  exercised  on  the  material 
before  him. 

Motion  dismissed  with  costs. 
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January  23rd,  1905. 
C.A. 

EEX  V.  ELLIOTT. 

Criminal  Law — Conspiracy — Trade  Combination  —  Prevent- 
ing or  Lessening  Competition  —  Criminal  Code,  sec,  520 
{d) — "  Unduly ''  —  Conviction  —  Evidence  Justifying  — 
Association  of  Traders — Constitution  and  By-laws — Limi- 
icdion  of  Tim^  for  Prosecution  —  Continuing  Offence — 
Appeal  from  Conviction — Cross-appeal  hy  Crown. 

Defendant  was  indicted  for  an  offence  against  sec.  520 
(d)  of  the  'Criminal  Code,  which  enacts  that  every  one  is 
guilty  of  an  indictable  office  and  liable  to  a  penalty  not 
exceeding  $4,000  nor  less  than  $200,  or  to  two  years'  im- 
prisonment, who  conspires,  combines,  agrees,  or  arranges 
with  any  oilier  person,  or  with  any  railway,  steamship,  steam- 
boat, or  transportation  company,  (d)  to  unduly  prevent  or 
lessen  competition  in  the  production,  manufacture,  purchase, 
barter,  sale,  transportation,  or  supply  of  any  article  or  com- 
modity which  may  be  a  subject  of  trade  or  commerce,  or  in 
the  price  of  insurance  upon  person  or  property. 

The  indictment  came  on  for  trial  at  the  Brantford  jury 
sittings  of  the  High  Court  in  April,  1903,  and  defendant 
elected  to  be  tried  in  April,  1903,  and  defendant  elected  to 
be  tried  without  a  jury,  as  permitted  by  sec.  4  of  52  Vict.  ch. 
41  (D.)  He  was  accordingly  tried  by  Meredith,  J.,  and 
found  guilty  on  that  count  of  the  indictment  framed  on  the 
clause  of  the  Code  above  referred  to. 

Defendant  appealed  to  the  Court  of  Appeal  in  the  manner 
provided  by  sec.  5  of  52  Vict.  ch.  41 ;  and  the  Crown  cross-* 
appealed,  seeking  a  conviction  upon  the  other  counts. 

W.  S.  Brewster,  K.C.,  for  defendant,  argued  that  the 
word  "  unduly '*  in  sec.  520  meant  no  more  than  "imlaw- 
fully,''  and  that,  as  the  acts  which  were  the'  subject  of  the 
alleged  conspiracy  or  agreement  were  not  unlawful,  it  was 
not  an  offence  within  the  Act  to  conspire  or  combine  or  agree 
to  do  or  commit  them.  (2)  That  the  prosecution  was  not 
commenced  in  time  under  sec.  930,  which  provides  that  no 
action,  suit,  or  information  shall  be  brought  or  laid  for  any 
penal^  or  forfeiture  except  within  two  years  after  the  cause 
of  action  arises  or  after  the  offence  is  committed,  unless  the 
time  is  otherwise  limited  by  the  Act,  and  that  in  the  present 
case  the  time  began  to  run  from  the  date  at  which  the  agree-^ 
ment  was  first  entered  into. 
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J.  E.  Cartwright,  K.C.,  and  E.  C.  Clute,  K.C.,  for  the 
Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,  Maclaren,  JJ.A.),  was   delivered  by 

Osler,  J.A.---It  was  proved  that  defendant  was  the  presi- 
dent and  the  active  participant  in  an  organization  composed 
of  himself  and,  inter  alios,  some  of  the  persons  mentioned 
in  the  indictment,  known  as  the  Ontario  Coal  Association, 
having  a  formal  printed  constitution  and  by-law8>  approved 
on  22nd  September,  1900,  which  were  in  force  and  operation 
within  two  years  before,  and  indeed  up  to  the  time  of  the 
trial.  Article  I.,  sec.  2,  of  the  constitution  declares  that 
the  object  of  the  association  "  shall  be  the  protection  of  its 
members  against  the  shipment  of  coal  direct  to  consumers 
by  producers,  mine  agents,  shippers,  or  jobbers,  and  the  gen- 
eral improvement  of  the  coal  trade  in  the  Province  of  On- 
tario.^^  Article  V.  provided  that  any  firm,  individual,  or 
corporation  having  the  defined  interest  as  shareholder  in  the 
association,  and  possessed  of  certain  specified  business  facili- 
ties, and  who  are  regularly  and  continuously  engaged  in  the 
sale  of  coal  in  the  Province  of  Ontario,  shall  be  eligible  for 
membership  in  the  association.  By  sec.  4,  any  organization 
of  coal  dealers  in  any  city  or  town  of  the  province  shall  be 
eligible  for  membership  and  entitled  to  one  vote  for  each 
member  of  their  organization.  By  sec.  6,  miners,  jobbers, 
and  wholesale  shippers  may  become  honorary  members. 

Article  VII.  provides  for  the  mode  of  hearing  and  dis- 
posing of  charges,  complaints,  and  grievances.  If  amicable 
adjustment  cannot  be  effected,  the  president  is  to  be  notified 
to  call  the  executive  board  together  for  further  action. 

By  the  by-laws,  article  V.,  when  notified  by  the  secretary, 
no  dealer  or  member  of  any  organization  belonging  to  the 
association  shall  buy  coal  of  any  producer,  miner,  jobber,  or 
shipper,  who  sells  any  anthracite  coal  direct  to  a  consumer  in 
any  town  where  there  is  a  member  of  this  association,  or  who 
sells  to  dealers  who  refuse  to  maintain  prices  fixed  by  the 
local  organization. 

By  article  VI.,  no  producer,  miner,  jobber,  or  shipper, 
who  shall  sell  coal  direct  to  a  consumer  in  any  town  or  city 
where  there  is  a  member  of  this  association,  or  to  a  dealer 
who  refuses  to  maintain  the  prices  established  by  the  local 
organization  of  the  town  in  which  he  is  located,  shall  be 
deemed  to  be  in  good  standing  with  this  association. 

Article  VII.  provides  for  dealing  with  claims  for  ^nola- 
tion  of  the  laws  of  the  association.    For  every  sale  of  anthra- 
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cite  coel  made  in  yiolation  of  the  provisions  of  articles  V. 
and  YI.  of  the  by-laws^  any  member  of  the  association  doing 
business  in  the  town  or  city  where  such  irregular  sale  i^ 
made,  may  file  a  claim  for  60  cents  per  ton  for  all  coal  thus 
sold.  By  sees.  2,  3,  and  4,  the  secretary  of  the  association  is 
to  proceed  to  endeavour  to  obtain  satisfactory  redress  from 
the  operator  or  shipper  complained  of.  If  the  claimant  is 
dissatisfied  with  the  results  obtained  by  the  secretary,  he  may 
appeal  to  the  executive  board.  If  his  claim  is  sustained  by 
the  executive  board,  the  "  defendant  ^'  is  to  be  notified  of  the 
finding,  and  if  the  claim  is  not  paid  within  10  days  there- 
after^ the  secretary  shall  notify  every  member  of  the  asso- 
ciation that  the  defendant  (giving  his  name  and  place  of 
business)  is  not  in  good  standing  with  the  association.  Any 
member  who  continues  to  deal  with  such  operator  or' shipper 
after  receiving  such  notice  may  be  expelled  from  the  associa- 
tion on  the  finding  of  the  board. 

By  article  VIII.,  the  secretary  is  to  publish  a  list  of  all 
members  in  good  standing  after  the  annual  meeting,  and  dis- 
tribute to  members  and  shippers  generally. 

Article  IX.:  The  association,  through  its  secretary  and 
executive  board,  desires  to  co-operate  with  all  other  provin- 
cial and  state  organizations  of  like  aim  and  purpose^  and  all 
operators  and  shippers  who  are  not  in  good  standing  with 
the  association  shall  be  reported  ta  ofiicers  of  all  other  asso- 
ciations desiring  to  co-operate  with  this  association. 

A  membership  list  was  from  time  to  time  published  in  a 
small  book  or  pamphlet,  shewing  such  membership  to  be  very 
widely  distributed  throughout  Ontario;  a  'Mook-out  list^* 
was  also  published,  addressed  by  the  association  ^'to  our 
wholesale  friends,^^  containing  the  names,  according  to  the 
printed  statement  on  the  first  page,  of  persons  in  various 
towns  and  cities  in  the  Province  "who  are  not  regular 
dealers  in  coal  according  to  the  rules  of  eligibility  of  our 
association,  and  are  not  entitled  to  buy  at  wholesale  imder 
the  rules  of  the  trade,  but  who  may  seek  to  buy  coal  in  car- 
load lots  at  towns  where  our  members  are  located,  and  sales 
made  by  them  will  cause  an  injury  to  our  members,  and  may 
result  in  trouble  for  the  shipper.  Our  wholesale  friends  are 
requested  to  keep  their  list  constantly  in  hand,  as  it  will  be 
a  guide  to  them  and  a  guard  against  irregular  shipments,*' 
etc. 

There  was  evidence  that  coal  dealers  and  shippers  in 
Buffalo,  from  where  most  of  the  anthracite  coal  used  in  the 
western  part  of  the  province  was  procured,  had  refused  to 
seU  coal  wholesale  to  persons  in  Ontario  who  were  not  mem- 
bers of  the  association.  ...  In  short  it  was  proved, 
perhaps  unnecessarily  except  for  the  purpose  of  shewing  the 
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continued  existence  of  the  agreement  and  of  the  objects  of 
the  association  as  indicated  by  their  constitution  and  by-laws, 
that  it  was  in  effective  and  active  operation  according  to  the 
terms  therein  set  forth.     .     .     . 

As  sec.  520  was  originally  framed,  it  simply  imposed 
pesalties  in  respect  of  a  conspiracy  to  commit  some  imlawf  ul 
act  "unduly^'  in  transactions  of  the  nature  of  those  men- 
tioned in  clauses  (a),  (c),  and  (d).  What  was  or  might  be 
unlawful  was  left  to  be  ascertained  by  the  general  law  of  the 
land  on  the  subject,  the  limited  scope  of  which  and  the  diffi- 
culty of  its  application  is  well  seen  by  such  cases  sa  Mogul 
S.S,  Co.  V.  McGregor,  [1892]  A.  C.  25,  Bohn  Manufacturing 
Co.  V.  Hallis,  54  Minn.  223,  and  Macaulay  v.  Tiemey,  19  R. 
I.  255.  When  this  was  further  qualified  by  the  word  "\m- 
duly,^'  it  might  seem  that  Parliament  had  defeated  its  own 
object,  whatever  it  may  have  been,  and  had  made  the  section 
imintelligible  and  innocuous  by  attaching  a  penalty  only  to  a 
conspiracy  to  do  an  unlawful  act  unduly.  The  difficulty  be- 
came partly  evident  to  the  legislators  of  1899,  when  the  word 
" unduly  ^^  was  struck  out  of  the  sub-clauses  (a),  (c),  and 
(d).  This  left  the  application  of  the  general  law  untram- 
melled within  its  narrow  limits;  but  in  the  revision  of  1900 
Parliament  shewed  that  it  meant  to  go  further,  and  did  so 
by  striking  the  word  "  unlawfully  '^  "out  of  the  section  and 
restoring  the  word  "  undtily  ^'  to  tlie  sub-clauses  referred  to. 
Thus  we  are  no  longer  thrown  back  upon  the  general  law  to 
ascertain  what  is  (a)  an  unlawful  limitation  of  the  facilities 
for  transporting,  etc.,  articles  or  commodities  which  may  be 
the  subject  of  trade  or  commerce,  (b)  unlawfully  preventing 
the  manufacture  or  production  of  such  article  or  commodity, 
or  (d)  unlawfully  preventing  or  lessening  competition  in  its 
production,  purchase,  etc.  It  is  the  conspiracy  to  do  these 
things  "  unduly  '^  which  is  now  made  unlawful  and  an  offence 
within  the  meaning  of  the  section.  I  agree  with  the  con- 
struction which  has  been  placed  upon  it  by  my  brother  Mere* 
dith  in  this  respect,  and  the  cases  I  have  referred  to  are  of 
no  assistance,  as  they  would  not  improbably  have  been  differ- 
ent in  their  result  had  the  law  for  the  Courts  which  decided 
them  been  like  ours.  What  is  "  undue '^  with  reference  to  the 
acts  which  are  the  subject  of  the  conspiracy,  combination, 
agreement,  or  arrangement,  is  now  a  question  of  fact  upon 
the  circumstances  of  each  particular  case,  and  I  am  unable 
to  say  that  my  brother  Mere'dith  was  wrong  in  holding  that 
the  conspiracy  or  agreement  or  combination,  by  whatever 
name  it  may  be  called,  proved  in  the  present  case,  was  one 
to  unduly  prevent  or  lessen  competition  in  the  purchase,  sale, 
or  supply  of  anthracite  coal,  which  is  a  subject  of  trade  or 
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commerce  of  vital  necessity  to  every  member  of  the  com- 
munity. 

The  right  of  competition  is  the  right  of  every  one^  and 
Parliament  has  now  shewn  that  its  intention  is  to  prevent 
oppressive  and  unreasonable  restrictions  upon  the  exercise  of 
this  rights  that^  whatever  may  hitherto  have  been  its  full  ex- 
tent;  it  is  no  longer  to  be  exercised  by  some  to  the  injury  of 
others.  In  other  words^  competition  is  not  to  be  prevented 
or  lessened  '^unduly/'  that  is  to  say^  in  an  undue  manner  or 
degree,  wrongly,  improperly,  excessively,  inordinately,  which 
it  may  well  be,  in  one  or  more  of  these  senses  of  the  word, 
if  by  the  combination  of  a  few  the  right  of  the  many  is 
practically  interfered  with  by  restricting  it  to  the  members 
of  the  combination.  The  plain  object  of  this  association  was 
to  restrict  and  confine  the  sale  of  coal  by  retail  to  its  own 
own  members,  and  to  prevent  any  one  else  from  obtaining  it 
for  that  purpose  from  the  operators  and  shippers 

It  was  contended  that  the  combination  was  not  within  the 
statute  because  it  affected  only  the  supplv  at  the  source  in  a 
foreign  country,  but  that  is  not  its  whole  scope  or  limit  by 
any  means.  It  strikes  at  competition  in  this  country  In  the 
supply  and  sale  of  coal  here,  and  it  is  immaterial  that  it 
affects  the  conduct  of  the  foreign  vendor  also,  when  that  has 
reference  to  and  affects  persons  resident  here:  State  v.  Lan- 
cashire Ins.  Co.,  66  Axk.  466,  477;  and  see  People  v. 
Sheldon,  139  N.  Y.  25 ;  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed., 
vol.  20,  pp.  854,  855. 

As  regards  the  objection  that  the  prosecution  is  too  late 
and  is  barred  by  sec.  930  of  the  Code,  it  may  admit  of  doubt 
whether  that  section  can  apply  to  a  prosecution  by  indict- 
ment, but,  if  it  does,  the  objection  fails,  because  the  offence 
is  a  continuing  one.  The  association  remained  in  existence 
under,  and  was  governed  by,  its  by-laws  and  constitution,  and 
its  members,  including  defendant,  continued  to  act  there- 
under up  to  the  time  tihe  prosecution  was  begun. 

For  these  reasons,  the  appeal  must  be  dismissed  and  the 
conviction  affirmed. 

As  to  the  cross-appeal  of  the  Crown,  which  asks  that  de- 
fendant may  be  convicted  on  those  counts  of  the  indictment 
on  which  he  was  acquitted,  I  think  it  is  sufficient  to  say  that 
sec.  5  of  the  Act  .  .  .  only  gives  an  appeal  from  a  con- 
viction.   The  cross-appeal  is,  therefore,  also  dismissed. 
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MacMahon,  J.  January  27th,  1905. 

CHAMBERS. 

KEER  V.  CANADIAN  CONSTEUCTION  CO. 

Costs — -Taxation — Witness  Fees — Payment — Affidavit  of  In- 
crease— Travelling  Expenses — Railway  Passes, 

Appeal  by  plaintiflE  from  certificate  of  local  registrar  at 
Cornwall  on  the  taxation  of  the  costs  of  defendants,  taxed  at 
$870.11,  on  the  ground  that  the  witness  fees  allowed  to  de- 
fendants by  the  taxing  ofl&cer  were  excessive;  and  motion  for 
an  order  that  the  manager  of  defendants,  William  Daly,  do 
attend  at  Cornwall  for  the  purpose  of  being  cross-examined 
on  his  affidavit  of  disbursemente. 

E.  C.  Cattanach,  for  plaintifiE. 

« 

Grayson  Smith,  for  defendants. 

MacMahon,  J. — The  record  had  been  entered  for  trial 
at  the  Cornwall  assizes,  on  3rd  October,  1904,  before  Mere- 
dith, J.,  and,  on  plaintifiE's  application,  was  adjourned  imtil 
the  non-jury  sittings  in  November,  costs  to  be  to  defendants 
if  successful. 

The  action  was  tried  in  November  before  Anglin,  J., 
who  directed  that  judgment  be  entered  for  defendants  dis- 
missing the  action  with  costs. 

The  affidavit  on  which  the  motion  is  founded  is  made  by 
Mr.  Cameron,  a  member  of  the  firm  of  plaintifPs  solicitors, 
and  the  only  reference  to  the  ground  on  which  the  motion  is 
made  is  contained  in  the  10th  paragraph,  which  states :  *'  I 
am  informed  that  the  witness  fees  alleged  to  have  been  paid 
to  witnesses  Daly  and  Sutherland  were  never  paid  in  fact, 
as  both  parties  travel  on  a  pass." 

The  affidavit  of  disbursements  was  made  by  William  Daly, 
the  manager  of  defendants,  who  is  engaged  on  a  contract  for 
them  at  Sudbury,  in  the  district  of  Nipissing,  and  in  the 
affidavit  he  states  that  he  was  subpoenaed  as  a  witness  at  the 
trial  on  defendants'  behalf,  and  was  paid  his  necessary  ex- 
penses in  going  to  and  returning  from  the  trial,  $56.35 — there 
was  taxed  ofiE  this  item  $17.55;  that  William  Sutherland, 
a  witness,  was  subpoenaed  at  Sudbury  and  was  paid 
$49.85,  his  necessary  fee  going  to  and  returning  from  the 
place  of  trial.  (The  sum  of  $5.95  was  taxed  off  this  item.) 
Sudbury  is  sworn  to  be  381  miles  from  Cornwall. 

Although  the  aggregate  amount  paid  for  witness  fees,  as 
sworn  to,  appears  to  have  been  objected  to,  no  objection  was 
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raised  to  the  specific  fees  stated  to  have  been  paid  to  the  wit- 
nesses Daly  and  Sutherland^  until  after  the  taxation  was 
completed  and  certified  to. 

A  person  possessed  of  a  pass  entitling  him  to  ride  free 
on  a  railway  is  subpcenaed  to  attend  as  a  witness  at  a  trials 
and  to  reach  the  place  of  trial  and  return  therefrom  he  uses 
his  pass;  that  would  not  deprive  the  litigant,  who  paid  him 
his  witness  fees,  from  recovering  them  as  part  of  the  costs 
to  which  he  was  entitled  from  the  other  party. 

Both  of  the  witnesses  named  may  have  had  passes  and 
may  have  used  them;. if  so,  each  was  in  pocket  the  railway 
fare  required  to  be  paid  going  to  and  returning  from  the 
place  of  trial.  But,  so  long  as  they  received  the  witness  fees 
from  defendants,  how  they  travelled  is  no  concern  of  plain- 
tiff. 

While  the  a£Sdavit  of  disbursements  states  positively  that 
the  witness  fees  were  paid  to  Daly  and  Sutherland,  the  affi- 
davit of  Mr.  Cameron  merely  states  he  has  been  informed 
they  have  not  been  paid,  and  that  they  both  travel  on  a  pass. 
The  source  from  which  this  information  was  derived  is  not' 
disclosed,  and  the  statement  may  have  emanated  from  some 
one  who  merely  surmised  it. 

Had  it  been  shewn  on  the  material  before  me  that  no  fees 
had  in  fact  been  paid  to  Daly  and  Sutherland,  it  would  have 
assumed  a  different  complexion. 

The  motion  must  be  dismissed  with  costs. 


January  30th^  1906. 
divisional  court. 

EEADHEAD  v.  CANADIAN  ORDER  OF  WOODMEN  OP 

THE  WORLD. 

Discovery — Examination  of  Officer  of  Benefit  Society — Clerh 

of  Subordinate  "  Gamy! 


II 


Appeal  by  defendants  from  order  of  Meredith,  C.J.,  ante 
90,  aflSrming  order  of  Master  in  Chambers,  ante  65,  dis- 
missing defendants^  motion  to  set  aside  an  appointment  for 
the  examination  for  discovery  of  one  Harley  Field,  clerk  of 
defer-dants'  Woodstock  *'Camp,'^  as  an  officer  of  defendants. 

C.  A.  Moss,  for  defendants. 
J.  W.  Bain,  for  plaintiflPs. 

The  Court  (Boyd,  C,  Street,  J.,  Idington,  J.),  dis- 
missed the  appeal  with  costs  to  plaintiffs  in  any  event. 
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Falconbridge,  C.J.  January  SIst,  1905. 

CHAMBERS. 

WATT  V.  MACKAY. 

■ 

Evidence — Foreign  Commission  —  Examination  of  Plaintiff 

abroad — Term^ — Costs. 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers, 
ante  93,  imposing  terms  upon  plaintiffs  as  a  condition  of 
allowing  the  issue  of  a  commission  to  take  the  evidence  of 
one  of  the  plaintiffs  abroad. 

P.  J.  Roche,  for  plaintiffs. 

N".  F.  Davidson,  for  defendant. 

Faloonbridge,  C.J.,  dismissed  the  appeal  with  costs. 


Anglin,  J.  January  31st,  1905. 

TRIAL. 

CALEDONIA  MILLING  CO.  v.  SHIRRA  MILLING  CO. 

Water  and  Watercourses — Dam — Ownership  iy  two  Persons 
in  Common  —  Agreement — Constraction — Rights  in  Be- 
gard  to  Water — Surplus  Water — Injunction — Damages. 

Action  to  restrain  defendants  from  making  a  wrongful 
use  of  water  drawn  from  a  dam  known  as  No.  5,  erected  at 
Caledonia  on  the  Grand  river,  and  for  damages. 

G.  Lynch-Staunton,  K.C.,  and  A.  O^Heir,  Hamilton,  for 
plaintiffs. 

E.  E.  A.  DuVemet  and  H.  Arrell,  Caledonia,  for  de- 
fendants. 

Anglin,  J. — Dam  No.  5  was  erected  under  statutory 
powers  by  the  Grand  River  Navigation  Co.,  who  owned  and 
operated  mills  situated  on  opposite  banks  of  the  Grand  river, 
on  which  the  grist  mills  of  both  plaintiffs  and  defendants 
are  erected,  and  also  the  land  upon  which  the  saw-mill  men- 
tioned below  stands.  A  subsequent  owner  of  these  two  grist 
mill  properties  desiring  to  dispose  of  them  to  different  pur- 
chasers, it  became  necessary  to  provide  for  the  interest  which 
each  purchaser  should  have  in  the  dam  and  water  privilegeB 
upon  which  both  depended  for  power.    The  parties  have  not 
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seen  fit  to  put  in  evidence  the  deeds  by  which  the  last  com- 
mon owner  of  both  properties  conveyed  his  title  to  his 
several  grantees^  nor  has  it  been  shewn  with  which  property 
he  first  parted.  I  am  obliged  to  infer  the  terms  in  which 
these  grants  were  couched,  from  the  language  of  an  agree- 
ment made  between  the  respective  predecessors  in  title  of 
plaintiffs  and  defendants,  dated  20th  January,  1880,  which 
recited  that  each  of  the  two  parties  to  that  agreement  ^'is 
seised  in  fee  of  an  undivided  half  of  the  works  known  as  dam 
number  5  at  Caledonia  on  the  Grand  river,^'  and  that  "  both 
the  said  parties  have  the  right  to  draw  water  from  and  use 
the  said  dam  number  5  for  their  own  purposes/'  This  agree- 
ment provides  for  the  maintenance  and  repair  of  this  dam 
at  the  joint  and  equal  expense  of  the  parties,  and  also  con- 
tains the  following  clause :  ^  And  it  is  hereby  further  de- 
clared, agreed,  and  understood  by  and  between  the  said  par- 
ties hereto  that  they  are  and  shall  be  equally  interested  in  all 
the  rents  now  derived  or  which  may  herafter  be  derived  from 
the  supplying  of  water  from  the  said  dam  number  5  to  any 
other  person  or  persons  or  corporations  other  than  the  par- 
ties hereto  themselves,  and  that,  in  the  event  of  it  being 
desirable  at  any  future  time  to  lease  the  privileges  of  using 
water  from  said  dam,  the  parties  hereto  shall  each  have  an 
eq^al  voice  therein  and  be  equally  interested  in  any  rents  or 
revenues  derived  therefrom/' 

The  deed  to  plaintiffs  from  their  immediate  predecessors 
in  title,  William  and  Hugh  Scott,  purports  to  convey  "an 
undivided  one^half  interest  in  all  the  works  known  as  dam 
number  5  .  .  .  together  with  an  undivided  one-half  in- 
terest in  and  to  the  water  rights  and  privileges  and  water 
rents  due  and  accruing  due  after  the  date  hereof  from 
all  and  every  person  and  persons  whomsoever  in  respect  of 
the  said  dam'' — subject  to  the  agreement  of  20th  January, 
1880. 

The  deed  to  defendants  from  their  immediate  prede- 
cessor, Robert  Shirra,  purports  to  convey  "  an  undivided  half 
in  all  the  works  known  as  dam  number  5." 

For  many  years  the  present  litigants  and  the  former  re- 
spective owners  of  the  two  grist  mills  have  used  the  waters 
stored  by  dam  No.  5  as  they  required  them.  At  the  time 
these  properties  passed  into  the  hands  of  distinct  owners, 
the  proprietor  of  a  saw-mill,  situated  on  the  same  side  of  the 
river  as,  but  above,  the  grist  mill  of  defendants,  had,  under 
a  lease  from  their  common  grantor,  a  right  to  use  surplus 
waters  stored  by  the  dam  and  not  required  for  the  grist 
mills,  in  order  to  furnish  power  for  his  saw-mill.  This  right 
was  continued  by  the  separate  owners  of  the  grist  mills  by 
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new  leaaes^  and^  under  the  agreement  of  20th  January^ 
1880,  they  for  many  years,  shared  equally  in  the  r^itals 
derived  from  this  source.  Eecently,  this  saw-mill  being  in 
thei  market,  defendants  acquired  it.  They  now  ajBsert  a 
right,  without  paying  rental  therefor,  and  regardless  of  the 
efiEect  of  such  use  upon  the  sufficiency  of  the  supply  of  water 
for  the  requirements  of  plaintiffs^  grist  mill,  to  take  from 
the  dam,  in  order  to  run  their  newly  acquired  property, 
with  larger  wheels  and  increased  power,  and  for  purposes 
other  than  a  saw-mill,  such  quantity  of  water  as  they  require 
for  the  uses  to  which  they  are  putting  it  Defendants  in 
effect  say  that,  as  tenants  in  common  of  the  dam  and  other 
privileges,  they  are  entitled  to  use  "  for  their  own  purposes  " 
as  much  of  the  water  stored  by  the  dam  as  they  require. 
Plaintiffs  maintain  that  the  rights  of  the  parties  are  restrict- 
ed to  the  use  of  so  much  water  as  may  be  required  to  run 
their  respective  grist  mills — and  that  the  right  to  use  sur- 
plus waters  not  required  for  these  purposes  must  be  disposed 
of  for  the  joint  and  equal  benefit  of  both  parties,  pursuant 
to  the  agreement  of  20th  January,  1880. 

The  evidence  satisfies  me  that  defendants  have  not  re- 
stricted themselves  to  the  use  of  the  surplus  waters  for  their 
newly  acquired  miU,  but  they  have  in  fact,  for  this  purpose, 
drawn  off  waters  which  were  required  for  plaintiffsi'  grist 
mill,  and  that  in  so  doing  they  have  also  used  more  than  one- 
half  of  the  waters  stored  by  the  dam.  In  these  circum- 
stances, I  have  to  determine  the  rights  of  the  parties  in  the 
premises. 

If  these  rights  have  been  the  subject  of  adjustment  by 
contract  between  the  parties,  or  are  defined  by  the  documents 
creating  tiiem,  it  is  upon  the  construction  of  these  instru- 
ments that  their  extent  and  scope  must  depend.  In  such 
construction  it  is  proper  to  take  into  account  the  surrounding 
circumstances  existing  at  the  time  the  grants  and  contracts 
were  made:  Douglas  v.  Whittemore,  32  Vt.  685;  Lindeman 
v.  Lindsay,  69  Pa.  93,  99. 

The  predecessors  in  title  of  plaintiffs  and  defendants 
acquired  their  respective  rights  by  the  conveyances  from 
their  common  grantor.  By  the  agreement  of  20th  January 
they,  at  least  in  part,  expressed  their  understanding  of  these 
rights.  The  authorities  are  uniform  that  a  construction  of  a 
grant  of  a  water  power  which  will  restrict  the  grantee  to 
the  specific  use  to  which  the  water  was  applied  when  the 
grant  was  made,  will  not  be  adopted  unless  the  language  of 
the  grant  unmistakably  indicates  such  to  have  been  the  inten- 
tion of  the  parties :  Hines  v.  Eobinson,  57  Me.  324 ;  Perry  v. 
Smith,  47  Hun   333;  Fowler  v.  King,  71  N.  H.  388;  AngeU 
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on  Watercourses,  7th  ed.,  p.  261;  Gould  on  Waters,  3rd  ed., 
p.  612. 

I  find  no  provision  restricting  the  use  of  the  waters  stored 
by  dam  No.  6  to  any  particular  use,  or  to  any  particular  mill- 
No  doubt  all  rights  of  property  and  all  interests  in  ease- 
ments or  privileges  in  or  connected  with  this  dam  axe  vested 
in  the  plaintiffs  and  the  defendants.  Of  the  dam  itself  they 
are  owners  in  common;  in  the  easements  and  privileges  each 
has  an  undivided  half  interest.  ^^  An  undivided  half  of  a  thing 
involves  the  idea  of  another  half  in  common ;  and  the  owners 
of  such,  in  the  absence  of  express  limitation,  must  have  equal 
rights  and  privil^es  in  the  whole  :*'  Dow  v.  Edes,  58  N.  H. 
192,  196.  These,  by  the  agreement  of  20th  January,  1880, 
have  been  stated  to  assure  to  both  owners  '^  the  right  to  draw 
water  from  and  use  the  dam  number  5  for  their  own  pur- 
poses.'' Beading  the  docimients  before  me  together,  and  in 
the  light  of  the  circumstances  as  disclosed  in  evidence,  in  my 
opinion  they  indicate  the  following  to  be  the  rights  of  the 
parties  as  to  the  user  of  the  dammed  water: — 

1.  Each  party  has  an  absolute  right  to  use  in  a  reason- 
able manner  (Batavia  Manufacturing  Co.  v.  Newton  Waggon 
Co.,  91  111.  230,  245,  and  Appelton  Pulp  Co.  v.  Kimberly,  100 
Wise.  195),  for  their  own  purposes,  so  much  of  the  dammed 
water  which  may  properly  be  used  for  generating  power  as 
he  requires,  not  exceeding  one-half  of  the  whole  of  such 
water :  Bunnels  v.  Bullen,  2  N.  H.  532,  537 ;  Bailey  v.  Bust, 
15  Me.  440;  Bichards  v.  Koenig,  24  Wise.  360. 

2.  Each  party  has  a  right  to  use,  for  their  own  purposes, 
over  and  above  the  one-half  to  which  each  has  such  absolute 
right,  so  much  of  the  remaining  water,  which  may  be  prop- 
erly 80  used,  as  will  not  interfere  with  or  impair  the  user 
in  a  reasonable  manner  by  the  other  party  of  the  water  to 
which  he  is  entitled  and  which  he  from  time  to  time  requires : 
Howe  Scale  Co.  v.  Terry,  47  Vt.  109,  126. 

3.  By  'Hheir  own  purposes''  are  meant  any  lawful  uses 
to  which  such  water  may  reasonably  be  put  in  a  business 
owned  and  conducted  by  the  party,  as  distinguished  from  a 
grant  or  lease  of  the  rigjfit  to  use  such  water  to  a  third  party. 

4.  Any  water  not  required  by  either  party  for  "  their  own 
purposes,"  thus  defined,  is  "  surplus  water,"  to  be  dealt  with 
acording  to  the  provisions  of  the  agreement  of  20th  January, 
1880. 

Judgment  will  be  entered  declaring  the  rights  of  the  par- 
ties in  these  terms,  and  enjoining  the  defendants  from  using 
the  water  stored  by  dam  number  5  in  contravention  of  plain- 
tiffs' rights  80  declared. 
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Upon  the  evidence  before  me  I  am  imable  to  say  what 
damages  were  sustained  by  plaintiflEs  by  reason  of  the  wrong- 
ful use  made  by  defendants  of  the  water,  which,  under  the 
foregoing  declarations,  they  were  not  entitled  to  use.  Their 
right  to  recover  such  damages  as  they  have  suflEered  I  afl&nn : 
Runnels  v.  BuUen,  2  N".  H.  523,  535.  Unless  plaintiflEs  are 
prepared  to  accept  a  judgment  for  nominal  damages  of  $25, 
which,  if  so  advised,  they  may  enter,  they  may,  by  electing  to 
take  it  within  ten  days,  have  a  refensnce  to  the  local  Master 
at  Hamilton  to  ascertain  the  damages  to  which  they  are 
entitled. 

Though  not  wholly  right  in  their  contentions,  plaintiffs 
in  obtaining  a  judgment  enjoining  wrongful  and  excessive 
use  by  defendants  of  dammed  water  and  for  damages,  have 
had  a  substantial  measure  of  success.  They  should  have 
their  costs  of  this  action  down  to  the  present  time. 

Costs  of  the  reference  and  further  directions,  should  the 
plaintiffs  elect  to  take  a  reference,  will  be  reserved. 


January  31st,  1905. 
divisional  court. 

rr.AinN:  v.  capp. 

Master  and  Servant — Dismissal  of  Servant — Jasiificatian — 
Orounds — Misconduct — Solicitor's  Letter — Negligence  or 
Incompetence — Condonation — Revival, 

Appeal  by  defendants  from  judgment  of  Morgan,  Jun. 
J.  Co.  Court  York,  in  favour  of  plaintiflE  in  an  action  for 
wrongful  dismissal  from  the  service  of  defendants. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Idington,  J. 

W.  R.  Smyth,  for  defendants. 

W.  T.  J.  Lee,  for  plaintiff. 

Britton,  J. — Plaintiff  resided  in  England,  and  was  en- 
gaged by  the  agent  of  defendants  as  "  a  general  mounter''  to- 
come  to  this  country  and  work  for  defendants  at  50  shillings 
per  week,  55  hours  of  work  to  constitute  the  week.  PlaintSf 
agreed  to  conform  to  the  rules  and  regulations  of  defendants. 
He  was  to  come  out  at  his  own  expense,  but,  if  he  gave  satis- 
faction and  remained  with  defendants  12  months,  his  passage 
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money  was  to  be  refunded.  The  agreement  in  England  was 
in  writing,  and  was  made  on  8th  September,  1903.  Plaintiff 
at  once  left  England  and  came  to  Toronto  and  entered  into 
the  employment  of  defendants,  who  were  wholesale  manu- 
facturing jewellers. 

A  new  agreement,  prepared  by  defendants,  was  submitted 
to  plaintiff  in  Toronto,  and  was  signed  by  the  parties^.  The 
agreement  is  full,  carefully  drawn,  and  properly  so,  for  the 
protection  of  the  employer,  and  it  contains  many  stipulations 
not  material  for  the  purposes  of  this  action,  but  it  contains 
this  as  to  dismissal :  "  Notwithstanding  anything  herein  con- 
tained, the  said  company  (defendants)  may  instantly  dismiss 
the  said  W.  Clark  from  their  employment  before  the  ex- 
piration of  the  term  of  his  engagement  if  he  is  guilty  of 
disobedience  to  ordeHB,  theft,  drunkenness,  or  other  miscon- 
duct, and  in  the  event  of  such  dismissal  shall  not  be  bound 
to  repay  the  said  sum  of  $45.67  hereinbefore  referred  to.*' 

In  this  new  agreement  defendants  agreed  to  employ  plain- 
tiff and  plaintiff  agreed  to  serve  *^  as  a  mounter,'^  or  in  any 
other  branch  of  the  business  carried  on  by  defendants  for  the 
time  being,  etc. 

Plaintiff  worked  until  about  26th  February,  1904,  when 
he  was  summarily  dismissed 

Plaintiff  was  directed  to  make  a  silver  miniature  case, 
and  he  did  it  so  badly  that  it  was  not  merchantable,  and  it 
was  broken  up,  and  plaintiff  was  informed  that  he  would 
have  to  make  it  over  "  in  his  own  time.^'  Plaintiff  made  it 
over,  and,  according  to  the  evidence  of  defendants*  manager, 
he  took  12  hours  to  do  it,  but,  instead  of  "  docking*'  plaintiff 
for  12  hours,  the  manager  *' docked**  him  for  6  hours. 
Plaintiff  was  charged  $1.45  for  6  hours*  time,  and  on  getting 
his  pay,  on  pay  day,  20th  February,  1904,  he  received  his 
proper  wages,  less  $1.45.  .  .  .  Plaintiff  called  attention 
to  his  pay  being  short,  and  Capp  told  him  '*he  had  been 
docked  for  that  miniature.**  Plaintiff  said  nothing  to  Capp 
in  reply,  but  went  to  a  firm  of  solicitors,  who  on  24th  Feh- 
ruary  wrote  a  courteous  letter  to  defendants.  What  happened 
next  is  best  told  by  Capp  himself : — 

Q.  What  happened  on  Friday  night?  (That  is  Friday 
26th  February,  1904.) 

A.  Friday  night  he  (plaintiff)  was  told  to  come  into  the 
office,  that  I  wanted  to  see  him,  and  when  he  came  in  il 
shewed  him  the  letter,  and  I  asked  him  if  he  had  sent  the 
letter  to  me,  and  he  said  '*  yes.**  I  asked  him  if  he  would 
withdraw  it,  and  he  refused  to  do  so  .  .  .  and  after 
doing  so  I  said,  "  Well,  I  will  pay  you  back  what  I  deducted 
from  you,**  and  I  offered  him  the  full  amount,  12  hours* 
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pay.  It  was  an  error  on  my  part  And  he  said^  ^^  Oh^  that  is 
more  than  I  was  deducted/^  so  I  said,  ''All  right  then,  I 
will  give  you  what  you  were  deducted/^  and  I  paid  ham 
back,  I  think  it  was  $1.45,  and  as  soon  as  he  accepted  that,  I 
said,  '^Now,  I  don't  want  you  here  any  more,'*  and  he 
turned  around  and  asked  me  if  I  meant  to  discharge  him, 
and  I  said  ''yes.'^ 

Plaintiff  afterwards  offered  his  services,  but  defendants 
refused  them,  and  persisted  in  the  dismissal. 

Defendants  in  their  statement  of  defence  justify  the 
discharge  of  plaintiff  because  plaintiff  was  ''incompetent, 
dilatory,  and  negligent  in  fulfilling  his  duties,  and  because 
he  refused  to  pay  for  the  damages  sustained  by  defendants  as 
the  result  of  his  incom^tence  and  negligence. 

Unquestionably  the  real  reason  for  plaintiff's  dismissal 
was  that  he  made  his  complaint  through  a  firm  of  solicitors, 
and  would  not  withdraw  the  solicitors'  letter. 

Plaintiff  had  the  right  personally  to  complain  of  the  de- 
duction, and  to  remonstrate  against  being  compelled  to  pay 
for  alleged  negligence  or  incompetence  in  doing  the  work. 
I  am  net  expressing^  nor  am  I  in  a  position  to  give,  an 
opinion  upon  the  merits,  as  to  whether  plaintiff  was  legally 
liable  to  pay  the  $1.45  or  any  other  sum  for  defective  work, 
but  plaiutiff  had  a  right  to  put  forward  his  side  of  the  case, 
and  if  he  could  do  it  personally,  he  could  do  so  by  an  attor- 
ney. I  am,  therefore,  of  opinion  that  the  real  reason  for  or 
cause  of  plaintiff's  dismissal  was  insufficient  to  justify  it. 

Defendants  now  say  that  they  are  entitled  to  rely  upon 
plaintiff's  incompetence  as  good  cause  for  his  dismissal,  even 
if  the  attorney's  letter  was,  in  itself,  entirely  insufficient. 

The  difficulties  in  the  way  of  this  defence  are:  1.  The 
evidence,  in  my  opinion,  is  not  sufficient  to  establish  plain- 
tiff's incompetence  to  do  the  work  for  which  he  was  em- 
ployed under  the  agreement  si^ed  after  he  came  to  Toronto, 
or  even  under  the  agreement  made  in  England,  if  that  agree- 
ment was  not  wholly  superseded  by  the  later  one.  2.  De- 
fendants had  full  knowledge  of  plaintiff's  skill,  if  not  before, 
certainly  when,  he  made  the  miniature-case,  and  they  re- 
tained him  after  that  in  their  employment.  They  could  not 
do  this  and  afterwards  turn  him  away  for  that  fault  without 
anything  new.  Mclntyre  v.  Hockin,  16  A.  R.  498,  is  in 
point  in  plaintiff's  favour. 

Assume  that  "  the  condonation  is  subject  to  the  implied 
condition  of  future  good  conduct,  and  whenever  any  new 
misconduct  occurs,  the  old  offence  may  be  invoked,  and  may 
be  put  in  the  scale  against  the  offender  as  cause  for  dis- 
missal," can  it  be  fairly  urged  that  complaint,  orally  or  by 
letter  of  employee  or  his  solicitor,  if  courteously  made,  of  a 
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deduction  of  wages  by  reason  of  some  alleged  fault  or  wrong- 
doing, is  misconduct  such  as  will  permit  of  the  old  oflEence 
being  revived  and  used  to  justify  dismissal  ?    I  think  not. 

Upon  all  grounds,  I  think  the  decision  of  the  County 
Court  Judge  is  right. 

Appeal  dismissed  with  costs. 

Falconbkidge^  C.J.,  and  Idington^  J.,  each  gave  reasons 
in  writing  for  the  same  conclusion. 


OsiiER,  J.A.  January  318T^  1906. 

CJi. — CHAMBERS. 

BOULTON  V.  BOULTON. 

Appeal — Court  of  Appeal — Delay  in  Setting  down — Exten- 
sion of  Time — Waiver  of  Right  of  Appeal — Proceeding  in 
Master's  Office — Consent, 

Motion  by  defendants  to  extend  the  time  for  appealing  to 
the  Court  of  Appeal  from  order  of  Meredith/  C.J.  (2  0. 
W.  B.  884)  on  appeal  from  Master's  report. 

W.  J.  Clark,  for  defendants. 

C.  A.  Moss,  for  plaintiff. 

OsLER^  J.A. — I  have  read  all  the  papers  left  with  me. 
The  appellants  are  plainly  out  of  time  and  in  delay  in  setting 
down  their  appeal,  and  tiie  respondent  appears  to  have  pro- 
ceeded regularly  in  treating  it  as  an  abandoned  appeal. 

If  the  delay  only  were  in  question,  I  might  have  seen  my 
way  to  relieve  the  appellants  and  allow  them  to  set  down 
their  appeal  for  hearing,  upon  proper  terms,  notwithstanding 
the  delay.  But  it  appears  that  since  the  order  appealed  from 
(22nd  October,  1903),  and  under  the  reference  back  thereby 
directed,  the  parties  went  into  the  Master's  oflBce,  and  that 
the  amount  due  to  plaintiff  was  then  settled  and  arranged  by 
compromise  and  consent,  as  shewn  by  the  Master's  report  of 
22nd  July,  1904.  The  appellants  now  say  that  this  was  done 
without  tiieir  authority,  but  that  is  no  part  of  their  reasons 
of  appeal,  and  indeed  could  not  be.  While  the  Master's  re- 
port stands,  it  would  seem  to  be  a  complete  answer  to  the 
appeal,  and  it  would,  therefore,  be  useless  for  me  to  give  the 
relief  now  asked. 

The  motion  is,  therefore,  dismissed,  and  with  ccets. 

VOL.   V.    O  W  R.  NO.   5 — 11 
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Cartwrioht,  Master.  February  Ist^  1905. 

chambers. 
SLEMIN  V.  TORONTO  POLICE  BENEFIT  FUND. 

Pleading — Statement  of  Claim — Motion  to  Strike  otU  Parts 

— Allegations  of  Material  Facts, 

Plaintiff  alleges  that  for  over  27  years  he  was  a  member 
of  the  Toronto  Police  force,  and  as  such  a  contributor  to  the 
benefit  fund ;  that  under  the  rules  of  the  fund  he  was  prima 
facie  entitled  to  a  retiring  pension;  that  in  pursuance  of  the 
rules  he  made  application  for  such  pension  to  the  committee, 
who  reported  on  it  favourably;  but  that  defendants  the  board 
of  police  commissioners  were  of  a  different  opinion,  and  re- 
fused the  application,  By  sec.  12  of  the  rules,  if  the  com- 
mittee and  the  commissioners  fail  to  concur,  in  such  a  case 
as  the  present,  the  judgment  or  decision  of  the  police  com- 
missioners is  final. 

Plaintiff  claimed:  (1)  a  declaration  that  he  was  entitled 
to  a  half -pay  pension  for  life,  being  half  of  the  pay  or  of  the 
average  pay  received  by  him  in  his  20th  year  of  service,  equal 
to  $500  per  annum,  payable  monthly,  or  at  the  rate  of  $1.37 
a  day;  (2)  payment  of  arrears  of  such  pension;  (3)  or,  in 
the  alternative,  a  mandatory  order  upon  defendants  the 
board  of  police  commissioners  to  sanction  the  recommenda- 
tion of  the  committee;  (4)  an  injunction  restraining  de- 
fendants from  refusing  or  neglecting  to  recognize  plaintiff's 
right  to  a  pension;  (5)  in  the  alternative,  repayment  of  all 
premiums  paid  by  plaintiff  into  the  fund;  (6)  a  declaration 
that  the  police  commissioners  wrongfully,  illegally,  and  im- 
properly assumed  to  dismiss  plaintiff  after  his  term  of  ser- 
vice had  expired. 

The  defendants  the  police  commissioners  moved  to  strike 
out  the  last  clause  of  paragraph  7  and  the  whole  of  para- 
graphs 11^  18,  20,  24,  and  25  of  the  statement  of  claim : — 

7.  The  payment  required  to  be  made  by  sec.  15  of  the 
rules  for  premiums  or  contributions  .  .  .  were  deducted 
monthly  from  plaintiff^s  pay,  and  never  came  into  his  hands. 
Plaintiff  was  bound  to  allow  such  deduction  for  the  said  pur- 
pose or  lose  his  position  on  the  police  force. 

11.  The  action  of  the  committee  in  approving  the  appli- 
cation of  plaintiff  for  said  pension  was  approved  by  the  mem- 
bers of  ,tiie  police  force  at  their  annual  meeting  on  10th 
December,  1904,  when  all  the  members  of  the  committee 
were  re-elected  for  1905  by  acclamation. 
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18.  Defendants  have  repeatedly  recognized  and  paid 
claims  for  pension  after  service  for  25  years,  and  upon  facts 
and  circumstances  similar  to  that  of  plaintiff. 

20.  The  action  of  the  police  commissioners  in  refusing  to 
sanction  the  favourable  report  of  the  committee  is  contrary 
to  natural  justice  and  public  policy,  and  the  amended  rules 
and  regulations'made  after  plaintiff  became  a  member  of  the 
force,  in  so  far  as  they  are  invoked  to  support  such  action, 
are  also  contrary  to  natural  justice  and  public  policy,  and  are 
null  and  void  as  against  plaintiff. 

24.  The  defence  to  this  action  is  not  approved  by  the 
Toronto  Police  Benefit  Fund,  but  is  authorized  by  defendants 
the  police  commissioners. 

25.  During  the  negotiations  for  plaintiff^s  engagement 
by  the  city  of  Brantford  as  chief  of  police,  the  defendants  the 
police  commissioners  informed  the  chairman  of  the  board  of 
police  commissioners  for  the  city  of  Brantford  "that  if 
Detective  Slemin  would  sign  an  agreement  consenting  to  con- 
tinue to  pay  his  present  assessment  into  the  Toronto  police 
benefit  fund  until  he  shall  have  attained  his  55th  year  of 
age,  or  become  incapacitated  for  public  service  by  ill-health 
in  the  meantime,  they  would  endeavour  to  make  some 
arrangement  under  which  Detective  Slemin  might  hold  the 
position  of  chief  constable  of  Brantford,^^  but  plaiiiitiff  sub- 
mits that  he  was  not  obliged  to  accept  this  onerous  condition 
to  obtain  what  he  was  entitled  to  as  of  right. 

W.  Johnston,  for  the  applicants. 

R  C.  Clute,  K.C.,  for  plaintiff. 

The  Masteb: — The  real  and  substantial  question  would 
seem  to  be,  under  the  concluding  words  of  sec.  12  of  the 
rules,  whether  the  board  of  police  commissioners  have  abso- 
lute discretion,  such  as  is  vested  in  an  arbitrator  or  in  the 
Judge  ot  the  Division  Court,  and  can  deal  with  each  appli- 
cation to  rank  on  the  fund  as  they  think  best,  without  regard 
to  the  approval  of  the  committee  of  the  fund,  which  is 
elected  by  the  police  force. 

(1)  The  objection  to  the  last  clause  of  paragraph  7  is 
not,  in  my  opinion,  well  founded.  It  is  nothing  more  than  a 
statement  of  the  effect  of  sec.  16  of  the  rules  of  the  benefit 
fund,  which  are  part  of  the  evidence  on  this  motion.  This 
says:  "All  members  of  the  force  shall  contribute  5  per  cent. 
of  the  gross  amount  of  their  pay  monthly  towards  the  fund.^' 

The  plaintiff  cannot  at  this  stage  be  deprived  of  any  aid 
that  this  provision  may  give  him. 
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(2)  Paragraph  11  does  not  state  a  material  fact  on  which 
plaintiff  can  rely.  What  is  material  is  the  favourable  report 
of  the  committee  on  plaintiflf's  application.  This  is  set  out 
in  paragraph  10,  and  is  confirmed  by  the  statement  of  defence 
of  the  benefit  fund.    .     .     . 

This  paragraph  should  therefore  be  struck  out. 

(3)  Paragraph  18  must  be  allowed  to  stand.  This  may  prove 
to  be  a  most  material  fact  in  support  of  the  claim,  as  will 
appear  from  a  perusal  of  Ferguson  v.  Provincial  Provident 
Institution,  16  P.  R.  366.  To  the  cases  there  cited  a  refer- 
ence may  also  be  added  to  a  case  of  Girdleston  v.  North  British 
Mercantile  Ins.  Co.,  L.  B.  11  Eq.  197.  In  giving  judgment. 
Bacon,  V.-C,  said  (at  p.  201)  :  "  In  the  bill  the  plaintiff 
charges  that  the  contention  raised  by  the  letter  of  24th 
April,  1868,  and  the  letters  subsequently  written  on  behalf 
of  the  defendant  company,  is  entirely  contrary  to  the  truth 
and  honour  of  the  said  agreement  for  the  insurance  of  his 
life,  and  the  whole  course  of  conduct  of  all  parties  concerned 
in  the  transaction.  Part  of  that  course  of  conduct  he  might 
have  said  muth  more  distinctly  was  to  be  proved  by  the  way 
in  which  they  had  entered  into  policies  of  assurance  with 
other  persons  situated  as  the  plaintiff  was,  the  contract  being 
the  same  in  all  cases.^' 

This  decision  is  cited  in  Bray  on  Discovery,  p.  467,  as 
shewing  that  in  such  cases  defendants  must  give  full  dis- 
covery to  shew  their  ordinary  practice  (if  such  there  be) 
under  similar  contracts,  especially  if  it  has  not  been  to  in- 
sist on  a  strict  construction  of  the  agreement. 

(4)  Paragraph  20  should  also  be  allowed  to  stand,  in 
view  of  the  case  last  cited.  It  is  merely  another  way  of  say- 
ing that  the  conduct  of  the  defendants  in  this  case  '*is  en- 
tirely contrary  to  the  truth  and  honour  of  their  agreement " 
with  plaintiff. 

(5)  Paragraph  24.  This  is  not  material  and  should  be 
struck  out.  The  benefit  fund,  as  already  stated,  have  put  in 
a  defence  by  which  they  express  no  opinion  on  the  merits 
other  than  is  to  be  inferred  from  their  approval  of  plaintiff's 
claim  to  a  pension.  And  they  therefore  submit  the  matter,  to 
the  Court. 

(6)  Paragraph  25  should  be  allowed  to  stand.  As  stated 
on  the  argument,  it  is,  in  plaintiff's  view,  a  material  fact, 
as  shewing  the  attitude  of  the  commissioners,  and  involving  a 
recognition  by  them  of  plaintiff's  rght  to  a  pension. 

An  order  will  issue  in  accordance  with  the  foregoing  con- 
clusions. As  the  substantial  success  is  with  plaintiff,  the 
costs  will  be  to  him  in  the  cause. 
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MaoMahon,  J.  February  Ist^  1905. 

CHAMBERS. 

PICKEI?EL  RIVER  IMPROVEMENT  CO.  v.  C.  BECK 

MANUFACTURING  CO. 

Discovery — Examination  of  Officer  of  Plaintiff  Company — 
Action  for  Tolls — Timber  Slide  Companies  Act — Infor- 
mation as  to  Matters  Passed  upon  by  Commissivner  of 
Crown  Lands — Production  of  Documents, 

Appeal  by  plaintifiEs  from  order  of  McAndrew,  official 
referee,  sitting  for  the  Master  in  Chambers,  requiring 
Hieland  Hancock,  the  secretary  of  plaintifEs,  to  attend  again 
at  his  own  expense  and  answer  questions  which  he  objected 
to  answer  upon  his  examination  for  discovery,  and  to  produce 
the  documents  referred  to  in  those  questions,  and  requiring 
plaintifiEs  to  make  a  further  and  better  affidavit  on  pro- 
duction. 

A.  G.  F.  Lawrence,  for  plaintifiEs. 

F.  E.  Hodgins,  K.C.,  for  defendants. 

MaoMahon^  J. — PlaintifiEs  are  a  company  owning  timber 
slides,  etc.,  on  the  Pickerel  river,  and  defendants  are  a  com- 
pany owning  timber,  which  they  intended  in  the  year  1904  to 
pass  through  and  over  plaintifiEs'  works,  for  which  they  were 
required  to  pay  toll. 

PlaintifiEs  had  in  January,  1904,  made  a  report  to  the 
Commissioner  of  Crown  Lands,  which  they  assumed  suffi- 
ciently complied  with  the  requirements  of  sec.  21  of  the 
Timber  Slide  Companies  Act,  R.  S.  0.  ch.  194,  and  had  fixed 
a  schedule  of  tolls  proposed  to  be  collected  for  timber  passing 
through  and  over  l^e  works,  which  schedule  was  published  in 
conformity  with  the  requirements  of  sec.  9. 

On  18th  March  the  solicitors  for  defendants  wrote  to  the 
Commissioner  of  Crown  Lands  stating  that  they  were  acting 
for  a  client  (defendants)  who  expected  to  drive  timber  over 
the  works  of  plaintifiEs,  and  that,  in  consequence  of  defects 
and  omissions — ^which  they  pointed  out — ^in  the  last  annual 
report,  dated  in  January,  1904,  filed  by  plaintifiEs  in  the  De- 
partment of  Crown  Lands,  it  was  impossible  for  them  to  de- 
cide whether  the  tolls  fixed  by  plaintifiEs  were  fair  and 
reasonable  or  not. 

A  copy  of  the  above  letter  was  sent  by  the  Department  of 
Crown  Lands  to  plaintifiEs  on  22nd  March,  with  a  request  for 
au  immediate  reply,  ^'so  that  a  time  for  hearing  both  sides 
may  be  fixed  and  the  matter  disposed  of.^^ 
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After  hearing  both  sides,  the  Commissioner  of  Crown 
Lands,  under  the  authority  conferred  by  sec  43,  disallowed 
the  schedule  of  tolls  fixed  by  plaintiflfs,  and  appointed  27th 
April  to  consider  and  fix  a  proper  schedule  of  tolls,  which  he 
is  empowered  to  do  by  the  same  section. 

In  order  that  the  Commissioner  may  fix  the  proper  tolls 
to  be  so  paid  to  a  timber  slide  company,  the  company  may, 
under  sec.  44,  demand  from  the  owners  of  any  timber  in- 
tended to  be  passed  through  the  works  of  the  company,  a 
written  statement  of  the  quantity  of  every  kind  of  timber 
which  it  is  intended  to  pass,  and  if  a  false  statement  is  given, 
the  whole  of  the  timber,  or  such  part  of  it  as  ha&  been 
omitted  by  a  false  statement,  shall  be  liable  to  double  toll. 
Defendants,  in  compliance  with  the  demand  made  upon  them 
by  plaintiJflEs,  represented  that  they  would  have  logs  meas- 
uring 2,000,000  feet  board  measure,  which  would  pass  over  a 
section  of  plaintiffs^  works,  and  the  Commissioner,  upon  the 
basis  of  that  being  the  true  quantity  which  would  pass 
through  and  over  the  said  works,  on  6th  May  fixed  the  tolls 
for  saw  logs  17  feet  and  under  in  length  at  81  cents  per 
1,000  feet.  And  it  is  alleged  by  plaintiJflEs,  and  not  denied, 
that,  after  the  tolls  were  so  fixed,  defendants  passed  through 
and  over  the  said  works  logs  which  measured  only  1,576,845 
feet,  on  which  measurement  they  have  paid  the  tolls  as  deter- 
mined by  the  Commissioner. 

• 

The  last  paragraph  of  sec.  44  provides  that  "  in  case  any 
owner  or  person  in  charge,  knowingly  or  'wilfully,  falsely  re- 
turns a  larger  quantity  than  it  is  Ms  intention  or  the  inten- 
tion of  such  proprietor  or  person  in  charge  to  pass  over  any 
of  the  said  sections,  the  company  shall  be  entitled,  in  addi- 
tion to  any  other  remedies  it  may  have,  to  collect  tolls  on  the 
difference  between  the  quantity  so  falsely  estimated  and  the 
quantity  actually  passing  over  the  works.*' 

The  present  action  is  brought  to  recover  tolls  on  the 
difference  between,  the  quantity  alleged  to.  have  been  so 
falsely  estimated  and  the  quantity  which  actually  passed  over 
plaintiffs*  works. 

The  numbers  of  the  questions  asked  Mr.  Hancock  on  his 
examination  for  discovery,  and  which  he  refused  to  answer, 
appear  in  the  notice  of  motion,  and  all  the  questions  have 
i-cference  to  the  original  value  of  plaintiffs*  works;  to  the  cost 
of  renewals  and  repairs  up  to  31st  December,  1903;  as  to 
whether  any  work  was  being  done  by  the  company  this  fall ; 
and  what  was  being  paid  for;  what  the  plaintiffs  had  done 
with  their  sinking  fund ;  how  the  aggregate  sum  put  in  the 
report  for  repairs  was  made  up;  what  were  the  expenses  of 
managenient,  the  manager*s  and  secretaries  salaries,  etc. 
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As  the  Commissioner  of  Crown  Lands  was  acting  in  a 
judicial  capacity  when  both  the  parties  were  present  before 
him  on  27th  Aprils  it  must  be  assumed  that  he  had  before 
him  all  the  information  required  to  be  furnished  by  plain- 
tiffs under  sec.  21  of  the  Act  before  he  fixed  the  schedule  of 
tolls^ — ^in  fact  he  could  not  have  determined  what  the  tolls 
shci^d  be  without  such  information.  And  an  examination  of 
that  section  requires  that  the  information  to  be  furnished 
shall  cover  everything  which  could  be  obtained  had  th'.> 
witness  answered  the  questions  which  were  asked. 

There  is  no  issue  raised  as  to  which  the  information^  if  it 
had  been  obtained  in  answer  to  the  questions  put^  could  be 
given  in  evidence  on  the  trial.  All  that  information  must  be 
fumifihed  to  the  Commissioner  of  Crown  Lands^  who  is  by 
the  statute  made  the  judge  as  to  what  tolls  are  to  be  levied, 
and  both  the  company  owning  the  works  and  those  drivin^r 
timber  over  the  improvements  are  bound  thereby,  and 
there  is  no  way  in  which  his  decision  can  be  questioned  at 
the  trial  of  this  action.  See  Hardy  Lumber  Co.  v.  Pickerel, 
etc.,  Co.,  29  S.  C.  R.  211-217. 

Then  as  to  the  appeal  by  plaintiffs  from  that  part  of  the 
same  order  requiring  plaintiffs  to  make  a  further  and  better 
affidavit  on  production,  piurticularly  regarding  the  books 
and  papers  containing  information  on  the  matters  referred 
to  in  the  questions  already  referred  to,  and  in  the  additional 
questions,  the  numbers  of  which  are  also  given:  the  docu- 
ments sought  are  the  books  and  statement  of  plaintiffs 
shewing  the  cost  of  the  repairs  of  the  works,  etc.,  etc. 

What  I  have  said  in  regard  to  the  other  ground  of  appeal 
applies  equally  to  this  ground. 

The  appeal  of  plaintiffs  on  both  grounds  must  be  allowed, 
and  the  order  appealed  from  set  aside  with  costs  to  plaintiff? 
in  any  event. 

MacMahon^  J.  Pebkuary  Ist^  1905. 

CHAMBERS. 

PICKEBEL  RIVER  IMPROVEMENT  CO.  v.  C.  BECK 

MANUFACTURING  CO. 

Discovery — Examination  of  Officer  of  Defendant  Company — 
Action  for  Tolls — Timber  Slide  Companies  Act — Penalty 
or  Damages. 

-  Appeal  by  defendants  from  order  of  McAndrew,  ofiBcial 
referee,  sitting  for  the  Master  in   Chambers,  directing  C. 
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Beck,  the  president  of  defendants,  to  attend  for  examination 
by  plaintiffs  for  discovery. 

F.  E.  Hodgins,  K.C.,  for  defendants. 

A.  6.  F.  Lawrence,  for  plaintiffs. 

MacMahon,  J. — Plaintiffs  are  a  company  owning  a  tim- 
ber slide,  &c.,  on  the  Pickerel  river,  and  defendants  are  a 
company  owning  timber  which  they  intended  in  1904  to  pass 
through  and  over  plaintiffs'  works,  for  which  they  were  re- 
quired to  pay  toll.  Under  the  first  part  of  sec.  44  of  the 
Timber  Slide  Companies  Act,  B.  S.  0.  ch.  194,  "  Every  com- 
pany may  demand  from  the  owner  of  any  timber  intended 
to  be  passed  through  any  portion  of  the  works  of  the  com- 
pany, or  from  the  person  in  charge  of  the  same,  a  written 
statement  of  the  quantity  of  every  kind  of  timber  and  the 
destination  of  the  same,  and  of  the  sections  of  the  works 
through  which  it  is  intended  to  pass,  and  if  no  written  state- 
ment is  given  when  required,  or  a  false  statement  is  given, 
the  whole  of  the  timber,  or  such  part  of  it  as  has  been  omitted 
by  a  false  statement,  shall  be  liable  to  double  toll.'' 

Plaintiffs,  being  notified  that  defendants  intended  to  drive 
timber  through  or  over  their  works,  demanded  from  them  a 
statement  of  the  quantity,  &c.,  of  timber  they  intended  to 
pass  through  and  over  the  works,  and  were  notified  in  writ- 
ing that  the  quantity  would  be  2,000,000  feet  board  measure, 
after  which  the  Commissioner  of  Crown  Lands,  under  the 
authority  conferred  on  him  by  sec.  43  of  the  Act,  fixed  the 
tolls  which  should  be  paid  for  the  passing  of  such  timber. 
Defendants,  however,  instead  of  driving  2,000,000  feet  over 
the  works,  passed  logs  through  which  only  measured  1,575,845 
feet,  on  which  they  paid  tolls. 

The  action  is  to  recover  tolls  on  the  difference  be- 
tween the  2,000,000  feet  and  the  1,675,845  feet,  which 
passed  through  plaintiffs'  works,  under  the  last  para- 
graph or  part  of  sec.  44,  which  provides :  "  In  case  anv 
owner  or  person  in  charge,  knowingly  or  wilfully,  falsely 
returns  a  larger  quantity  than  it  is  his  intention  or  the  in- 
tention of  such  proprietor  or  person  in  charge  to  pass  over 
any  of  said  sections,  the  company  shall  be  entitled,  in  addi- 
tion to  any  other  remedies  it  may  have,  to  collect  tolls  on  the 
difference  between  the  quantity  so  falsely  estimated  and  the 
quantity  actually  passing  over  the  works." 

The  main  ground  of  appeal  is  that  the  action  is  to  recover 
a  penalty,  and  that  in  such  case  an  ofiBcer  of  the  defendant 
company  cannot  be  compelled  to  submit  to  examination  for 
discovery. 
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It  was  held  by  the  Master  in  Chambers^  in  Pickerel  Biver 
Improvement  Co.  v.  Moore,  17  P.  B.  287,  that  where  the 
action  was  brought  under  the  first  part  of  sec.  42  of  the 
Act  (now  sec.  44)  for  "  double  toUs/^  it  was  an  action  for  a 
l)enalty,  and  discovery  was  refused.  But  the  present  action  is 
not  under  the  first  part  of  sec.  44  claiming  "  double  tolls/^ 
and  thus  seeking  to  penalize  the  defendants;  but  is  brought 
under  the  last  part  of  that  section  to  recover  as  damages 
"the  tolls  computed  at  the  rate  of  81  cents  per  1,000  feet 
board  measure  on  425,155  feet  of  timber,  being  the  tolls  fixed 
by  the  Commissioner  of  Crown  Lands,  being  the  diflference 
between  the  2,000,000  feet  and  the  said  1,675,845  feet,  the 
quantity  actually  passed  over  the  said  works  by  the  defend- 
ants/' 

Plaintiffs,  in  order  to  recover,  must  shew  that  defend- 
ants, knowingly  or  wilfully,  falsely  returned  a  larger  quan- 
tity of  timber  than  it  was  their  intention  to  pass  over  the 
works,  and  the  only  source  from  which  that  evidence  can  be 
obtained  would  be  by  an  examination  of  an  officer  of  the 
company  and  a  production  of  the  company's  books. 

As  it  is  clear  that  the  action  is  not  brought  to  recover  a 
penalty,  the  order  is  right,  and  the  appeal  must  be  dismissed 
with  costs  in  the  cause  to  plaintiffs  in  any  event. 


Anglin,  J.  February  1st,  1905. 

TRIAL. 

BEX  V.  BANK  OP  MONTBEAL. 

BUls  and  Notes — Forged  Cheques — Crown — Forgeries  by  Clerk 
in  Oovemment  Department — Liability  of  Bank — DuUy  of 
Customer  to  Check  Accounts — Deposit  of  Cheques  in  other 
Banks — Liability  oter — Estoppel— Alteration  of  Position. 

Action  to  recover  $75,705,  the  aggregate  amount  of  12 
(cheques  forged  by  one  Abendeus  Martineau,  a  clerk  in  the 
Department  of  Militia  at  Ottawa.  These  cheques  wer(' 
drawn  upon  the  defendants,  and  were  paid  by  them  and 
charged  against  the  account  of  the  Beceiver-General  of  Can- 
ada. The  Quebec  Bank,  the  Sovereign  Bank,  and  the  Boyal 
Bank,  were  brought  in  by  defendants  as  third  parties,  and 
relief  over  against  them  claimed,  the  forged  cheques  having 
been  deposited  by  Martineau  in  these  banks  at  Ottawa,  and 
having  been  presented  for  payment  to  defendants  by  or 
through  these  banks. 
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A.  B.  Aylesworth,  K.C.,  and  J.  H.  Moss,  for  plaintiff. 

G.  F.  Shepley,  K.C.,  J.  J.  GormuUy,  K.C.,  and  J.  F. 
Orde,  Ottawa,  for  defendants. 

W.  R.  Eiddell,  K.C.,  and  E.  B.  Matheson,  Ottawa,  for  the 
Quebec  Bank. 

J.  A.  Eitchie,  Ottawa,  for  the  Sovereign  Bank. 

6.  F.  Henderson,  Ottawa,  and  A.  W.  Greene,  Ottawa,  for 
the  Koyal  Bank. 

Anglin,  J. — Six  of  the  cheques,  aggregating  $20,005, 
made  payable  to  the  order  of  Charles  Cote,  a  fictitious  name 
assumied  by  Martineau,  were  deposited  by  him  with  the 
Quebec  Bank,  in  an  account  opened  in  that  name,  and  their 
proceeds  he  eventually  drew  out  and  lost  in  stock  specular 
tions.  Four  other  cheques,  totalling  $30,200,  he  made  pay- 
able to  the  order  of  Charles  D.  Cote,  a  pseudonym  in  which 
he  opened  an  account  with  the  Sovereign  Bank,  to  the  credit 
of  which  he  deposited  these  cheques,  afterwards  drawing  out 
and  losing  their  proceeds  in  like  manner.  The  remaining 
two  cheques,  amounting  to  $25,500,  were  drawn  payable  to 
the  order  of  A.  Martineau,  and  were  deposited  by  the  forger 
to  his  own  credit  with  the  Eoyal  Bank.  These  moneys  also 
appear  to  have  been  all  drawn  out  by  Martineau. 

Each  of  the  forged  cheques  was  in  due  course  forwarded 
by  the  bank  with  which  it  was  deposited  to  the  Ottawa  clear- 
ing house.  It  was  there  charged  up  to  the  Bank  of  Montreal 
(defendants)  and  sent  on  to  that  bank,  which  debited  it  in 
the  Militia  Department  "Letter  of  Credit  Account.'^  On 
the  following  day  (the  second  after  it  had  been  originally 
deposited  by  Martineau)  it  was,  with  other  cheques,  trans- 
mitted by  the  Bank  of  Montreal  to  the  Militia  Departpient, 
accompanying  the  daily  sh^et  or  statement,  in  the  nature  of 
a  pass-book,  which  the  bank  furnished  to  the  department. 

Martineau  entered  the  Militia  Department  in  August, 
1901.  It  is  not  suggested  that  his  superior  oflBcers  had  any 
reason  to  believe  him  dishonest  or  incompetent.  .  .  His 
first  work  was  the  preparation  for  signature  of  cheques  for 
payments  to  be  made  by  the  Department.  After  some  weeks 
he  was  given  the  duty  of  checking,  with  the  cheques  paid  by 
the  bank  on  the  previous  day  and  returned  therewith,  the 
pass-book  sheets  sent  daily  by  the  bank  to  the  department. 

All  Dominion  government  moneys  are  deposited,  with 
defendants,  as  with  other  banks,  to  the  credit  of  the  Eeceiver- 
General  of  Canada.     Provision  is  made  by  the  Audit  Act 
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(B.  S.  C.  ch.  29,  sec.  30)  for  the. issue  by  the  Receiver-Gen- 
eral, from  time  to  time,  on  application  of  the  Auditor-General, 
of  credits  on  the  several  banks  authorized  to  receive  public 
moneys,  in  favour  of  the  proper  officers  of  the  several  de- 
partments, for  sums  voted  by  Parliament,  payment  of  which 
has  been  authorized .  by  warrant  of  the  Governor-General. 
These  credits,  during  the  period  covered  by  the  Martineau 
forgeries,  took  the  form  of  letters  authorizing  the  bank  to 
honour  cheques,  not  exceeding  in  the  aggregate  an  amount 
specified,  to  be  signed  in  the  case  of  the  Militia  Department 
by  Ideutenant-Colonel  Pinault,  the  deputy  minister,  and  Mr. 
J.  W,  Borden,  the  accountant.  ...  On  receipt  of  these 
letters  of  credit  or  authorization,  the  amount  therein  stated 
was  placed  to  the  credit  of  an  account  known  as  the  Depart- 
ment of  Militia  letter  of  credit  account,  but  no  correspond- 
ing debit  entry  was  then  made  in  the  Receiver-Generars 
account,  nor  were  cheques  drawn  against  this  letter  of  credit 
account  on  payment  debited  to  the  Eeceiver-General's  ac- 
count, but  only  to  the  letter  of  credit  account  itself.  At  the 
end  of  each  month,  upon  a  statement  of  all  cheques  being 
furnished  to  the  Auditor-General,  and  a  duplicate  of  such 
statement  to  the  Receiver-General,  the  latter,  on  request  of 
the  Auditor-General,  who  is  required  first  to  satisfy  himself 
of  the  correctness  of  such  statements,  causes  a  cheque  upon 
bib  account  to  be  prepared,  signed  by  himself  and  counter- 
signed by  the  Auditor-General  ...  to  reimburse  the 
banks  for  advances  made  under  such  credits:  sec.  30  of  the 
Audit  Act.  Upon  receipt  of  this  reimbursement  cheque,  the 
amount  covered  by  it,  and  theretofore  charged  only  against 
the  letter  of  credit  account,  is  debited  by  the  bank  in  the 
Receiver-General's  account.     .     . 

On  behalf  of  the  third  party  banks  it  is  contended  that 
the  pre8€!nt  action  against  the  Becok  of  Montreal,  brought  to 
recover  moneys  of  HisMajeety  wrongly  paid  out  by  that  bank, 
must  fail  because  the  bank  have  never  received  reimburse- 
ment cheques  covering  the  amounts  of  the  forged  cheques, 
and  therefore  have  not  paid  out  His  Majesty^s  moneys,  but 
have  advanced  their  own  funds.  The  defendants  have  in 
fact  charged  up  the  amount  of  the  forged  cheques  in  the 
Receiver-GeneraVs  account,  and  refuse  to  accoimt  to  him  for 
such  moneys.  ...  In  substance,  the  question  for  deter- 
mination is  the  same  whatever  be  the  appropriate  form  of 
relief;  and  that  question  is  whether,  as  against  the  Receiver- 
General  representing  JBis  Majesty,  the  Bank  of  Montreal  are 
entitled  to  claim  credit  for  the  n\oneys  paid  out  on  the 
Martineau  forgeries.     .     .    . 
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The  procedure  provided  for  by  the  Audit  Act  has,  how- 
ever, an  important  bearing  upon  the  main  defence  advanced 
by  counsel  for  the  defendants. 

Martineau  committed  the  first  of  his  detected  forgeries 
on  19th  December,  1901,  and  the  last  on  17th  October,  1902. 

I  am  unable  to  find  that  there  was  negligence  or  careless- 
ness on  the  part  of  any  of  the  various  bank  officials  who 
handled  these  cheques,  except  as  to. the  cheque  which  Mar- 
tineau says  bore  only  the  one  false  signature.  .  .  .  There 
was  culpable  carelessness  on  the  part  of  the  officers  of  the 
Bank  of  Montreal  who  passed  the  particular  cheque  now 
under  consideration.  .  .  As  to  the  cheque  for  $3,819.04, 
the  negligence  of  their  own  officers  precludes  defendants  from 
setting  up  any  subsequent  default  of  their  customer  in  bar 
of  his  claim. 

During  the  months  in  which  he  committed  his  forgeries, 
Martineau^s  duties  included  the  checking  of  the  daily  pass- 
book sheets.  These  sheets  with  the  accompanying  cheques 
.  .  .  were  handed  over  to  Martineau  to  be  checked. 
Martineau  promptly  abstracted  and  destroyed  his  forgeries, 
which  thus  came  to  his  hands.  At  the  end  of  each  month  the 
bank  sent  to  the  department  a  detailed  statement  shewing 
all  the  deposits  made  to  the  credit  of  the  departmental  ac- 
count, and  all  withdrawals  by  cheques  during  the  month. 
Martineau  was  intrusted  with  the  comparison  of  this  state- 
ment with  the  cheques  received  during  the  month,  and,  upon 
his  report  of  its  accuracy,  a  receipt  for  such  cheques  and  an 
acknowledgment  of  the  correctness  of  the  balance  as  shewn 
by  the  statement  was  given  to  the  bank.  .  .  .  Such  re- 
ceipts and  acknowledgments  are  produced  for  the  whole 
period  covered  by  the  Martineau  forgeries,  and  the  balances 
which  they  shew  were,  in  each  instance,  reached  by  debiting 
the  forged  cheques  to  the  departmental  account.     .     .     . 

The  right  of  the  Crown  to  recover  in  this  action  is  tacitly 
conceded,  both  by  the  defendants  and  third  parties — sub- 
ject to  a  question  ...  as  to  the  form  of  the  relief  sought 
— ^unless  alleged  omission  or  neglect  by  officers  of  the  govern- 
ment of  duties  which  the  ordinary  customer  owes  to  his  bank, 
has  barred  such  right.     .     .     . 

I  find  nothing  of  negligence  or  carelessness  on  the  part 
of  the  Crown  officers  in  the  circumstances  preceding  the  for- 
geries which  conduced  to  their  commission.     .     .     . 

But,  were  the  present  plaintiff  other  than  His  Majesty, 
T  should  not,  in  respect  of  the  11  forged  cheques  as  to  which 
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I  have  found  there  was  no  want  of  proper  care  on  the  part 
of  their  officials,  without  very  mature  consideration  reject  as 
unavailing  to  the  Bank  of  Montreal  for  their  defence  the 
failure  of  the  depositor  hiAiself  to  check  over  his  pass-book, 
or,  if  this  duty  was  intrusted  to  an  employee,  to  exercise  rea- 
sonable diligence  in  supervising  the  conduct  of  his  clerk  in 
discharging  the  trust  committed  to  him:  Leather  Manu- 
facturers Bank  v.  Morgan,  117  U.  S.  96, 116.  If  the  employer 
has  not  been  negligent  in  the  selection  of  his  employee,  it 
seems  at  first  a  little  difficult  to  understand  upon  what  prin- 
ciple he  should,  though  relieved  of  responsibility  for  his 
clerk^s  dishonesly  in  committing  a  forgery,  be  liable  for  his 
dishonesty  in  concealing  it.  Yet,  in  regard  to  fraudulent 
cheeking,  it  is  said  that  the  bank  cannot  be  in  a  worse  posi- 
tion, because  its  depositor  employs  a  dishonest  clerk  for  this 
purpose,  than  it  would  have  been  had  this  important  work 
been  intrusted  to  honest  hands :  Critten  v.  Chemical  National 
Bank,  171  N.  Y.  219,  230.  But  see  The  Chatterton  Case, 
The  Times,  21st  January,  1891;  Paget  on  Banking,  p.  123. 
The  employer  is  held  responsible  in  the  latter  case  probably 
because  the  clerk  omits  a  duty  which  he  was  employed  to 
discharge,  and  which  his  employer  was  bound  to  perform  or 
cause  to  be  performed,  whereas  the  actual  forgery  is  an  act 
of  commission  entirely  outside  the  scope  of  the  clerk^s  employ- 
ment.     .     .     . 

But,  though  the  relation  of  customer  and  banker  is  recog- 
nized as  that  of  mandant  and  mandatory  (Scholfield  v. 
Londesborough,  [1896]  A.  C,  514,  637,  645,  548,  560),  no 
English  authority  establishes  any  contractual  obligation  on 
the  part  of  the  banker's  customer  to  examine  his  pass-book. 
Indeed,  there  is  modem  English  authority  for  the  proposition 
that  the  customer  in  regard  to  his  pass-book  and  vouchers 
owes  to  his  bank  no  duty  which  he  must  discharge  at  the  peril 
of  being  bound,  if  he  omits  it,  by  the  debit  entries  contained 
in  the  pass-book,  as  by  a  settled  account.  See  Chatterton  v. 
London  and  Counties  Bank,  referred  to  at  length  in  Sir 
John  Paget's  work  on  Banking,  pp.  120  et  seq.     .     .     . 

[Reference  to  the  Vagliano  Case,  23  Q.  B.  D.  243,  [1891] 
A.  C.  107.] 

No  evidence  of  the  custom  or  course  of  dealing  between 
banker  and  customer  was  offered  at  the  tri^l  of  this  action. 
Counsel  dealt  with  the  matter  not  as  depending  upon  evid- 
ence, but  as  a  question  purely  of  law — a  legal  inference  from 
or  incident  of  the  relation  of  banker  and  customer.     .     .     . 

[Reference  to  Commercial  Bank  of  Scotland  v.  Rhind, 
3  Macq.  H.  of  L.  643.] 


190  ^^^  ONTARIO  WEEKLY  REPORTER. 

In  the  American  cases  in  which  the  duty  of  examination 
by  the  depositor  is  clearly  affirmed,  and  knowledge  is  im- 
puted to  him  of  all  that  such  an  examination  carefully  and 
honestly  made  would  give,  and  in  the  English  cases  in  which 
the  customer,  aware  of  forgeries  and  failing  to  communi- 
cate such  knowledge  to  his  bank,  has  been  deemed  to  have 
adopted  such  forgeries  (McKenzie  v.  British  Linen  Co.,  6 
App.  Cas.  82,  110,  and  Ogilvie  v.  West  Australian  Mortgage 
and  Agency  Corporation,  [1896]  A.  C.  257,  270),  the  defence 
available  to  the  bank  is  treated,  not  as  the  breach  of  an  im- 
plied contract,  but  rather  as  an  estoppel,  entitling  the  bank 
to  resist,  in  the  former  class  of  cases,  the  opening  of  the 
settled  account  between  itself  and  its  customer,  and  in  the 
latter  the  repayment  to  the  customer  of  the  forgeries  held 
to  be  ratified  or  adopted,  without  proof  that  even  the  most 
prompt  and  complete  discharge  by  the  customer  of  the  duties 
imposed  upon  him  would  have  enabled  the  bank  to  recover 
the  whole  or  any  part  of  the  moneys  obtained  by  the  forger. 
«     .     • 

The  arguments  for  the  imposition  upon  the  customer  of 
the  duty  which  defendants  contend  he  owes  them  in  regard 
to  the  pass-book  are  cogent,  and  the  American  cases,  if  bind- 
ing as  authorities,  would  be  conclusive  in  favour  of  the  bank. 
The  English  authorities  do  not  appear  at  all  so  strongly  to 
support  defendants'  contention.     .     .     . 

[Keference  to  Paget  on  Banking,  p.  120;  Hart  on  Bank- 
ing, pp.  200,  203.] 

In  disposing  of  the  present  action  on  this  question,  I 
should,  on  the  other  hand,  have  to  consider  a  matter  not 
urged  by  counsel  for  plaintiff.  Although  the  evidence  upon 
this  point  is  not  wholly  satisfactory,  I  think  it  may  fairly 
be  inferred  that  the  Bank  of  Montreal  had,  from  month  to 
month,  in  their  own  hands  the  means  of  detecting  discrep- 
ancies between  their  accounts  and  those  of  the  department 
caused  by  these  forgeries.  ...  It  is  difficult  to  account 
for  the  failure  of  careful  bank  officers  to  notice  that  each 
of  the  monthly  reimbursement  cheques  from  January,  1902, 
to  February,  1903,  was  drawn  for  a  smaller  sum  than  the 
bank  books  and  statements  shewed  to  be  due.  ...  It 
is  still  more  di^icult  to  understand  how,  during  this  period, 
if  the  books  of  the  Ottawa  branch  of  the  Bank  of  Montreal 
were  balanced,  these  discrepancies  remained  undiscovered, 
or,  if  discovered,  why  an  investigation,  which  would  un- 
doubtedly have  unearthed  the  forgeries,  did  not  promptly 
follow.     .     .     . 
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But  from  another  point  of  view  these  refunding  or  reim- 
bursing cheques  have  a  direct  and  very  important  bearing 
upon  the  rights  of  plaintiff  and  defendants.  Defendants 
knew  they  were  dealing  with  the  department  under  sec.  30  of 
the  Audit  Act.  They  must  be  deemed  to  have  opened  the 
Militia  Department  letters  of  credit  *  account^  and  to  have 
conducted  the  business  connected  with  it  upon  the  basis  of 
that  legislation.  They  knew  that  provision  is  there  made  for 
the  issue  of  cheques  "to  reimburse  the  bank  for  advances 
under  credits  to  cover  the  expenditures  made  and 
authorized/'  This  is  the  mode  of  "settling  the  account" 
between  the  bank  and  the  Government  prescribed  by  the 
statute.  It  sanctions  no  other.  The  transmission  by  the 
bank  to  the  department  of  the  daily  pass-books  sheets  with 
the  paid  cheques,  however  convenient  in  practice,  is  not^  a 
method  of  checking  or  settling  the  departmental  account 
contemplated  by  the  Audit  Act.  Whatever  authority  govern- 
ment officers  may  have  to  bind  the  Crown  by  a  settled  accoimt 
must,  in  view  of  these  express  statutory  provisions,  be  re- 
stricted to  what  they  authorize  and  direct.  If  so,  the  bank 
would  seem  not  to  have  had  the  right  to  regard  the  retention 
of  the  pass-book  sheets  and  vouchers  without  objection  as  a 
settlement  of  accounts.  The  express  provisions  of  the  statute 
under  which  the  dealings  in  question  were  conducted  exclude 
any  implication  such  as  might  arise  in  the  case  of  an  ordin- 
ary customer.  Those  provisions  defer  the  adjustment  of  the 
interim  advances  made  by  the  bank  under  the  credits  issued 
to  it  until  the  Receiver-Cfeneral,  at  the  instance  of  the  Audi- 
tor-General, issues  his  reimbursement  cheque.  The  sending 
of  this  reimbursement  cheque  and  its  acceptance  by  the  bank 
without  protest  must,  therefore,  be  regarded  as  effecting  the 
settlement  of  the  account  between  the  bank  and  the  Crown,  if 
there  ever  was  such  a  settlement.  No  reimbursement  cheque 
covered  the  Martineau  forgeries.  It  may  well  be  that  the 
bank,  by  their  acceptance  and  retentiofi  of  these  reimburse- 
ment cheques  without  protest,  bound  themselves  by  settle- 
ments of  account  which  exclude  the  items  that  they  now 
claim  to  charge  against  plaintiff.  If  the  view  which  I  have 
expressed  of  the  effect  of  sec.  30  of  the  Audit  Act  be  correct, 
it  follows  that  the  bank  cannot,  on  any  plea  of  settled  ac- 
count, justify  their  retention  of  His  Majesty's  moneys  to 
cover  these  forgeries. 

Although  in  Critten  v.  Chemical  National  Bank,  the 
Court  declines  to  treat  the  liability  of  the  depositor  as  rest- 
ing upon  either  an  implied  adoption  of  the  forged  cheques 
ac  genuine,  or  a  ratification  of  their  payment,  or  an  estoppel 
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from  asserting  that  they  are  forgeries  (p.  228),  since 
Devaynes  v.  Noble,  1  Merivale*530,  536,  where  Courts  have 
held  the  depositor,  for  want  of  examination  of  his  pass- 
books and  vouchers,  chargeable  with  forgeries  debited  to  his 
account,  it  has  almost  invariably  been  upon  the  groimd  that 
^^  his  silence  is  regarded  as  an  admission  that  the  entries  are 
correct.^^  In  Leather  Manufacturers  Bank  v.  Morgan,  117 
U.  S.  96,  the  Supreme  Court  of  the  United  States  treat 
such  a  case  as  a  settlement  of  accounts  by  conduct  working 
an  estoppel.  In  Blackburn  Building  Society  v.  Cunliffe, 
Brooke,  &  Co.,  22  Ch.  D.  61,  at  pp.  71-2,  Lord  Chancellor 
Selborne,  delivering  the  judgment  of  the  Court  of  Appeal, 
speaks  of  "  the  doctrine  tiiat  a  pass-book  passing  to  and  fro 
irf  evidence  of  a  stated  and  settled  account.'*  This  I  take 
to  be  the  true  ground  upon  which  the  ordinary  customer, 
who  has  had  opportunity  to  examine  his  pass-book  and 
vouchers,  and  has  failed  with  reasonable  promptness  to  notify 
the  bank  of  such  forgeries  as  by  a  proper  examination  he 
would  have  discovered,  is  precluded  from  objecting  to  these 
debit  items  in  his  account.  That  groimd,  for  reasons  above 
stated,  is  not,  I  incline  to  think,  available  to  the  present 
defendants. 

But  upon  another  ground  of  a  very  different  character 
their  defence  must  fail.  To  whatever  disabilities  the  cir- 
cumstances above  adverted  to  might  subject  plaintiff  in  this 
action,  were  he  an  ordinary  customer  of  defendant  bank, 
they  do  not,  in  my  opinion,  in  any  wise  embarrass  the  posi- 
tion of  His  Majesty  as  a  suitor.  Whether  the  defence  which 
counsel  urge  is  available  to  a  bank  against  their  customer, 
who  neglects  the  duty  of  examining  his  pass-book  and 
vouchers  with  ordinary  diligence,  should  be  regarded  as  aris- 
ing from  breach  by  the  customer  of  an  implied  contract 
or  undertaking  on  his  part  to  perform  this  duty,  or  as  an 
estoppel  resulting  frgm  conduct  by  negligence  or  omission 
inducing  a  reasonable  belief,  and  therefore  tantamoimt  to  a 
representation,  that  the  statements  as  rendered  by  the  bank 
were  correct,  upon  which  the  bank  have  acted  or  abstained 
from  action  to  their  prejudice — ^in  either  aspect,  if  effectual 
in  this  action,  such  defence  would  involve  imposing  upon  the 
Crovm  responsibility  for  the  fraud,  the  negligence,  or  the 
omission  of  its  servants.  In  the  one  case  the  Crown. would 
be  deemed  by  implication  to  have  guaranteed  the  honesty, 
the  fidelity,  and  the  diligence  of  its  employees ;  in  the  other, 
it  would  be  precluded  from  shewing  the  truth  by  reason  of 
the  breach  of  duty  of  its  servants. 


REX  V,  BANK  OF  MONTREAL,  193 

Tbe  King  is  not  bound  by  estoppel:  Vin.  Abr.,  Estop., 
432 ;  Th«  Queen  v.  Delme,  10  Mod.  200. 

The  government  "does  not  undertake  to  guarantee  to 
any  person  the  fidelity  of  any  of  its  oflBcers,  or  agents  whom 
it  employs:"  Story  on  Agency,  sec.  319.  Nor  may  the 
govermnent,  under  guise  of  a  breach  of  an  implied  contract, 
be  made  responsible  for  laches  of  its  oflScers  for  which  it 
would  not  be  directly  liable  as  for  breach  of  duty  tortious  in 
character:  Gibbons  v.  United  States,  8  Wallace  269,  274; 
Fnited  States  v.  Kirkpatrick,  9  Wheat.  720,  735;  Seymour 
V.  Van  Slyck,  8  Wend.  403,  422. 

"Even  in  regard  to  matters  connected  with  the  cause 
of  action  relied  on  by  the  United  States,  the  government  is 
not  responsible  for  the  laches,  however  gross,  of  its  officers  :*^ 
Nichols  V.  United  States,  7  Wallace  122. 

It  is  a  standing  maxim  of  English  law  that  in  the  King 
there  can  be  no  laches :  Black  Com.,  vol.  1,  p.  247.  For  the 
same  reason  negligence  is  not  imputable  to  him. 

"  This  doctrine  is  indeed  not  confined  to  an  exoneration 
of  the  Crown  from  liability  for  the  torts  of  its  agents  and 
servants,  but  is  carried  so  far  as  to  exonerate  the  Crown  or 
government  from  the  non-performance  of  contractual  obli- 
gations which,  in  the  case  of  private  persons,  would  be  fatal 
to  their  rights,  when  such  non-performance  or  negligence 
consists  in  the  omissions  of  public  ofiBoers  to  perform  their 
duties:''  per  Strong,  J.,  in  The  Queen  v.  McFarlane,  7  S. 
C.  R.  at  p.  242.  "  In  the  case  of  contracts,  they  are  to  be 
construed  as  though  they  contained  an  exception  of  the  Crown 
for  liability  in  respect  of  any  wrongful  or  negligent  breach 
by  its  servants:"  per  Strong,  J.,  in  The  Queen  v.  McLeod, 
8  S.  e.  R.  p.  28.  "  If  Her  Majesty  could  not  be  made  liable 
in  tort  for  the  negligence  of  the  persons  who  caused  the 
injury  to  the  suppliant  of  which  he  complains,  it  is  impos- 
sible that  she  should  become  liable  from  the  fact  that  the 
negligence  which  is  said  to  have  caused  the  injury  is  alleged 
to  be  in  breach  of  a  duty  arising  out  of  a  contract:"  per 
Gwynne,  J.,  S.C.,  at  p.  66.  See,  too.  Black  v.  The  Queen, 
29  S.  C.  R.  693,  699.     .     .     . 

[Cook  V.  United  States,  91  U.  S.  309,  and  United  States 
V.  Barker,  12  Wheat.  559,  referred  to.] 

In  England  the  Crown,  holding  a  bill  of  exchange  seized 
under  an  extent  before  it  is  due,  is  said  to  be  not  chargeable 
with  the  neglect  of  its  officer  to  give  notice  of  dishonour: 
West  on  Extents,  pp-  26,  29 ;  Byles  on  Bills,  15th  ed.,  p.  290. 
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It  may  be  contended  that  in  this  latter  case  the  holding  by 
the  Crown  is  ascribable  to  the  exercise  ol  powers  incident 
to  its  sovereignty,  and  not  to  any  "  entry  into  the  domain  of 
commerce.'^  But  neither  should  the  opening  in  a  chartered 
bfink  of  a  current  account,  necessary  for  the  convenient  hand- 
ling of  its  moneys  to  be  used  in  meeting  the  exigencies  of  the 
public  service,  be  deemed  an  undertaking  of  commercial 
transactions  implying  an  abrogation  pro  tanto  or  quoad  hoc 
of  privileges  and  rights  peculiar  to  sovereignty.  If  it  were, 
tlie  government  could  not,  without  seriously  endangering 
public  interests,  avail  itself  of  the  facilities  afforded  by  an 
institution  owing  its  existence  to  a  parliamentary  charter. 

Whatever  may  be  the  case  in  the  United  States,  where  the 
immunity  of  the  government  from  responsibility  for  the 
laches  or  negligence  of  its  ofiBcers  is  founded  upon  consider- 
ations of  public  policy,  in  British  dominions,  where  this 
wholesome  privilege  is  part  of  the  ancient  prerogative  right 
of  the  Crown,  no  implication  of  waiver  by  conduct,  no  con- 
sent express  or  implied  given  by  any  officer  (Hegina  v. 
Bank  of  Nova  Scotia,  11  S.  C.  K.  1,  11),  no  inference  of 
extinction  or  abandonment  to  be  drawn  from  statutory  pro- 
visions (Liquidators  of  Maritime  Bank  v.  The  Queen,  17 
S.  C.  R.  657,  661),  nothing  less  equivocal,  authentic,  and 
compelling  than  a  clear  legislative  enactment,  in  express 
terms  taking  it  away,  can  be  permitted  to  deprive  the  sover- 
eign of  the  protection  afforded  by  this  portion  of  his  royal 
prerogative,  if  he  be  minded  to  claim  it:  Chitty  on  Prero-. 
gative,  p.  383. 

In  my  opinion,  therefore,  plaintiff  is  entitled  to  recover 
from  defendants  the  amount  claimed,  $76,705,  with  interest 
from  the  date  at  which  such  sum  was,  or  the  respective  dates 
at  which  its  component  parts  were,  charged  against  the 
account  of  the  Receiver-General  of  Canada,  and  were  thus 
converted  to  the  use  of  defendants.  From  this,  however, 
must  be  deducted  the  sum  of  $12,443.77,  found  upon  Mar- 
tineau^s  person  when  arrested,  which  was  taken  possession  of 
by  the  Dominion  government.  This  money  Martineau  ac- 
knowledges to  be  a  portion  of  that  derived  by  him  from  his 
forgeries.  Interest  upon  this  latter  sum  from  the  date  of  its 
recoverv  must  also  be  credited.  Plaintiff  shall  have  the 
costs  of  this  action  from  defendants. 

The  questions  raised  by  the  claim  of  the  defendants 
ag^ainst  the  third  parity  banks  musit  now  be  considered. 
Counsel  for  the  Bank  of  Montreal  argued  that  the  third  party 
banks  are  liable  as  indorsors,  or  upon  warranty  or  represen- 
tation  that  the   cheques   were  genuine,   involved   in  or  to 
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be  implied  from  their  presentation  of  such  cheques  for  pay- 
ment through  the  clearing-house.  Defendants  also  claim  to 
recover  from  each  of  the  three  banks  to  which  they  paid  pro- 
ceeds of  the  forgeries,  the  several  amounts  thereof,  as  money^i 
paid  and  received  by  and  under  mistake  of  fact. 

Upon  the  evidence  I  find  that  the  third  party  banks  were 
not  indorsers.  They  did  not  become  parties  to  the  cheques 
to  pass  title  thereto.  They  did  not  place  their  names  upon 
them  with  intent  to  assume  liability,  or  for  any  other  purpose 
than  to  identify  as  their  property  such  cheques  as  they  had 
respectively  sent  to  the  clearing-house,  and  to  signify  to  the 
oflScer  there  in  charge,  to  what  bank  he  should  credit  such 
cheques.  Nothing  depends  upon  the  fact  that  these  forged 
cheques  were  passed  through  the  Ottawa  clearing-house. 

Xeither  did  they  warrant  or  represent  anything  as  to 
the  genuineness  of  the  cheques.  Defendants  did  not  act 
voluntarily  on  the  request  of  the  third  parties.  They  paid 
in  assumed  discharge  of  their  obligations  to  the  plaintiff. 
In  such  cases  there  is  no  implication  either  of  warranty  or 
of  representation  upon  which  a  claim  for  indemnity  could  be 
founded:  Corporation  of  Sheffield  v.  Barclay,  [1903]  2  K. 
B.  580.  Neither  was  there  any  passing  of  title  by  delivery, 
the  cheques  being  ^'  at  home  ^*  with  the  Bank  of  Montreal. 

The  third  parties  resist  the  claim  of  defendants  upon 
several  distinct  grounds,  viz. :  1st,  that  there  was  negligence 
on  the  part  of  defendants  in  making  the  payments  which 
precludes  recovery;  2nd,  that,  by  the  law  merchant,  failure 
on  the  part  of  the  drawee  to  give  notice  of  dishonour  of  a 
forged  bill  on  the  day  of  its  presentment  and  payment,  abso- 
lutely discharges  a  bona  fide  holder  for  value  who  has  re- 
ceived payment  innocently;  3rd,  that  a  similar  statutory  obli- 
gation, its  breach  entailing  like  consequences,  is  imposed 
by  sec.  54  of  the  Bills  of  Exchange  Act;  4th,  that  the  fact 
that  defendants  paid  their  own  customer's  cheque  and  the 
change  in  position  of  the  third  parties  since  payment  by 
defendants  render  it  inequitable  that  the  latter  should  be 
permitted  to  recover. 

I  have  found  that,  except  as  to  the  fourth  cheque  of  the 
series,  there  was  no  negligence  on  the  part  of  any  of  the 
bank  officers  in  passing  these  cheques.  It  may  be  that  the 
special  negligence  on  the  part  of  the  Bank  of  Montreal  in 
r^ard  to  the  fourth  cheque,  precludes  recovery  from  the 
Quebec  Bank  of  the  money  paid  upon  it.  I  find  it  unneces- 
sary to  dispose  of  this  question. 

On  behalf  of  the  Eoyal  Bank  evidence  was  given  to  estab- 
lish that,  although,  when  deposited,  the  last  two   cheqnej^ 
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of  the  series  were  formally  placed  to  Martineau's  credit  in 
his  account^  the  ledger-keeper  was  in  fcu^t  instructed  not  to 
permit  him  to  draw  against  that  account  in  respect  of  the 
gums  represented  by  these  cheques  until  they  had  been 
actually  paid  by  the  Bank  of  Montreal.  It  is  not  pretended 
that  Martineau  was  informed  of  these  special  instructions, 
or  of  anything  which  would  restrict  his  right  to  treat  these 
deposits  as  actual  credits  which  he  was  immediately  entitled 
to  use.  In  Capital  and  Coimties  Bank  v.  Gordon,  [1903] 
A  C.  at  p.  246,  Lord  Macnaghten  says:  "It  is  well  settled 
that  if  a  banker  before  collection  credits  the  customer  with 
the  face  value  of  a  cheque  paid  into  his  account  the  banker 
becomes  holder  for  value  of  the  cheque/^  And  Lord  lind- 
ley,  at  p.  249 :  "  It  must  never  be  forgotten  that  the  moment 
a  bank  places  money  to  its  customer's  credit,  the  customer 
is  entitled  to  draw  upon  it  unless  something  occurs  to  deprive 
him  of  that  right.  Nothing  occurred  in  this  case  to  the 
knowledge  of  the  bank  which  had  any  such  eflEect."  I  can- 
not regard  the  Royal  Bank  as  a  mere  agent  of  Martineau  for 
the  collection  of  the  cheques  deposited  with  it.  Like  the  two 
other  third  party  banks,  on  whose  behalf  no  such  evidence 
was  offered,  I  must  treat  the  Eoyal  Bank  as  holders  in  due 
course  of  the  two  last  cheques  of  the  series,  so  far  as  there 
can  be  bona  fide  holders  in  due  course  of  forged  paper: 
Bills  of  Exchange  Act,  sec.  29. 

On  behalf  of  the  Quebec  Bank  it  was  proved  that  its  rules 
requiring  certain  notices  of  withdrawal  to  be  given  are  noti- 
fied to  depositors  by  being  printed  inside  their  pass-books. 
The  manager,  on  examination  in  chief,  stated  that  these  rules 
were  insisted  on;  but  on  cross-examination  he  conceded  that 
the  rule  requiring  15  days'  notice  of  withdrawals  is  not 
always  observed.  In  the  case  of  the  Royal  Bank  the  pass- 
book contains  a  notice  that  the  bank  reserves  the  right  to 
require  16  days'  notice  when  all  or  any  portion  of  a  deposit 
is  withdrawn.  There  is  no  evidence  of  any  similar  provision 
affecting  the  Sovereign  Bank  account. 

An  examination  of  the  Cote  account  with  the  Quebec 
Bank,  shews  that  notice  of  the  forgeries  to  the  bank  would 
have  enabled  the  bank  to  protect  themselves,  in  the  case  of 
the  first  forged  cheque,  if  given  on  or  before  the  6th  day  after 
it  was  deposited;  of  the  second  cheque,  if  given  on  or  before 
the  69th  day;  of  the  third,  on  or  before  the  39th  day;  of  tiie 
fourth,  on  or  before  the  34th  day;  of  the  fifth,  on  or  before 
the  5th  day;  and  of  the  sixth,  on  or  before  the  3rd  day.  In 
the  ease  of  the  Sovereign  Bank  notice  would  have  had  a 
similar  effect  if  given  as  to  the  seventh  and  eighth  cheques 
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on  or  before  the  7th  day  after  their  deposit,  and 
as  to  the  ninth  and  tenth  cheques,  on  or  before 
the  3rd  day  following  their  deposit  (allowing  for  ac- 
cumulated interest  not  credited).  In  the  case  of  the  Boyal 
Bank  notice  would  have  been  eflfective  if  received  in  the 
case  of  the  eleventh  cheque,  on  or  before  the  6th  day  fol- 
lowing its  deposit,  and  of  the  twelfth  cheque,  on  or  before 
the  8th  day  after  its  deposit  In  each  case  a  still  later  notice 
would  have  enabled  the  bank  to  protect  themselves  as  to 
part  of  the  amounts  of  these  cheques  which,  except,  three, 
were  paid  by  defendants  on  the  day  after  their  deposit  with 
oDe  of  the  third  party  banks.  The  second  cheque,  deposited 
24th  December,  1901,  was  paid  26th  December,  1901;  the 
5th,  deposited  18th  April,  1902,  was  paid  2l3t  April,  1902, 
being  the  second  juridical  day  after  its  deposit;  and  the  last 
cheque,  deposited  15th  October,  1902,  was  paid  17th  October, 
1902. 

In  the  case  of  every  cheque  of  the  series,  therefore,  the 
position  of  the  recipient  bank  was  altered  to  their  prejudice 
after  the  day  on  which  payment  was  made  by  defendants. 
Tliis  clearly  distinguishes  the  present  case  from  Imperial 
Bank  of  Canada  v.  Bank  of  Hamilton,  [1903]  A.  C.  49,  in 
which  the  face  value  of  the  forged  cheque  had  been  obtained 
by  the  depositor  from  the  former  bank  before  its  presentation 
foi-  payment  at  the  latter.  The  Privy  Council,  in  holding  the 
want  of  notice  of  the  forgery  to  the  Imperial  Bank  on  the 
day  of  payment  to  be  unavailing  as  a  defence,  lays  distinct 
stress  upon  the  fact  that  "  no  loss  has  been  occasioned  by  the 
delay  in  giving  it;^^  p.  68.  The  question  presented  for  my 
determination,  therefore,  is  not  concluded  by  that  decision. 
I  have  not  overlooked  the  language  found  at  p.  57  of  the 
report,  where  Lord  Lindley,  speaking  for  the  board,  says: 
"Quite  apart  from  the  fact  that  the  appellants  were  not 
prejudiced  by  want  of  notice  on  the  day  of  payment,  it 
appears  to  their  Lordships  that  the  stringent  rule  referred  to 
.  .  .  does  not  really  apply  to  this  case.^^  His  Lordship  was 
speaking  of  the  well  known  rule  in  regard  to  genuine  bills 
and  notes  laid  down  in  Cocks  v.  Masterman,  9  B.  &  C. 
902,  "  reasserted  in  even  wider  language  by  Matthew,  J.,  in 
;1jondon  and  Biver  Plate  Bank  v.  Bank  of  Liverpool,'^  [1896] 
1  Q.  B.  7.  That  rule  in  no  wise  depends  upon  negligence, 
and  involves  a  conclusive  presumption  of  prejudice  for  want 
of  notice  on  the  day  of  presentation  for  payment.  The  Judi- 
cial Committee  held  it  inapplicable  to  "  a  simple  forgery,'* 
whether  or  not  actual  prejudice  resulted  from  notice  not 
being  promptly  given.     But  I  understand  that  this  judgment 
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simply  excludes  from  consideration,  as  inapplicable  to  the 
ease  of  mere  forgeries — such  as  -we  are  dealing  with — ^the 
rules  as  to  notice  established  in  regard  to  genuine  bills  and 
notes. 

What  I  have  said  answers  the  second  and  third  conten- 
tions of  counsel  for  the  third  parties,  but  does  not  affect  the 
question  raised  by  their  final  contention  as  above  stated.  As 
to  the  third  ground,  the  Bank  of  Montreal  never  were  ac- 
ceptors of  any  of  these  cheques,  within  the  meaning  of  see. 
54  of  the  Canadian  Bills  of  Exchange  Act  (see  sec.  17,  sub- 
sec.  2).  I,  therefore,  proceed  to  deal  with  the  question  be- 
tween defendants  and  the  third  parties  apart  from  all  con- 
siderations as  to  notice  peculiarly  applicable  to  bills  and 
notes  of  established  genuineness. 

Where  in  the  course  of  business,  as  the  result  of  mistake 
of  fact  between  them,  a  loss  has  fallen  on  one  of  two  equally 
innocent  and  blameless  parties,  it  is  held  by  some  Courts  in 
the  United  States  that  such  loss  must  remain  where  the 
chance  of  business  has  placed  it :  Gloucester  Bank  v.  Salem, 
17  Mass.  33.  Though  this  doctrine  received  some  counten- 
ance from  Mansfield,  C.J.,  who  said,  in  Price  v.  Neal,  3 
Burr.  1357,  "  If  there  was  no  neglect  in-  the  plaintiff,  yet 
there  is  no  reason  to  throw  oflf  the  loss  from  one  innocent 
man  upon  another  innocent  man,^'  it  is  now  well  estab- 
lished in  English  law  that  money  paid  and  received  under 
mutual  mistake  of  fact  may  be  recovered  back,  unless,  in 
all  the  circumstances,  it  would  be  inequitable  to  permit  such 
recovery:  Imperial  Bank  v.  Bank  of  Hamilton,  [1903]  A.  C. 
49;  Kelly  v.  Solari,  9  M.  &  W.  54;  llvan  v.  Bank  of  Montreal, 
12  0.  E.  39,  14  A.  E.  533. 

The  grounds  upon  which  recovery  has  been  successfully 
resisted  in  many  cases  of  forged  signatures  are  two,  viz.: 
that  the  fact  that  the  person  seeking  to  recover  is  the  banker 
of  the  drawer,  whose  signature  has  been  forged,  in  the  absence 
of  any  fault  on  the  part  of  the  payee,  deprives  him  (the 
banker)  of  all  right  to  relief;  and  that  a  prejudicial  alter- 
ation of  his  position  by  the  payee  after  payment,  renders 
it  unjust  that  he  (the  payee)  should  be  required  to  refund. 
These  two  grounds  demand  careful  consideration. 

For  defendants  it  is  contended  that,  while  the  duty  of 
the  banker  to  his  customer  to  know  his  signature  is  abso- 
lute, he  owes  no  such  duty  to  any  other  person,  and  no  third 
party  can  claim  any  benefit  from  such  an  obligation. 

It  cannot  be  denied  that  there  is  a  great  mass  of  author- 
ity to  the  contrary.     In  Price  v.  Xeal,  3  Burr.  1357,  Lord 
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Mansfield  "says :  "  It  was  incumbent  upon  the  plaintiff  to  be 
satisfied  that  the  bill  drawn  upon  him  was  the  drawer's  hand 
before  he  paid  it/'  In  Smith  v.  Mercer,  6  Taunt,  at  p.  81, 
Dallas,  J.,  says :  *'  If  an  acceptor  is  then  bound  to  know  the 
drawer's  handv^-riting,  is  it  less  the  duty  of  a  banker  to  know 
the  handwriting  of  his  customer?  In  degree,  it  is  more; 
for  he  sees  it,  probably,  every  day.  I  consider,  there- 
fore, the  payment  of  this  bill  as  a  want  of  due  caution  on  the 
part  of  the  plaintiffs.''  Heath,  J.,  says :  "  The  situation  of 
bankers  is  most  peculiar;  they  are  bound  to  know  the  hand- 
writing of  their  customers."  Gibbs,  C.J.,  approves  of  these 
statements.  In  both  of  these  cases  the  right  of  recovery  of  the 
banker  from  the  holder  for  value,  whom  he  had  paid,  was 
under  consideration.  In  neither  was  there  any  evidence 
that  by  greater  care  the  forgery  could  have  been  detected. 

In  Wilkinson  v.  Johnston,  3  B.  &  C.  428,  436,  the  Court 
speaks  of  the  fault  of  a  drawee  who  pays  on  a  forged 
signature.  To  Bramwell,  B.,  .  in  Hart  v.  Frontino  Gold 
Mining  Co.,  L.  B.  5  Ex.  at  p.  115,  is  attributed  this  state- 
ment: ''As  against  a  bona  fide  holder  for  value  a  banker 
paying  a  forged  cheque  cannot  afterwards  recover  back  the 
money."  In  Simm  v.  Anglo-American  Telegraph  Co.,  5  Q. 
B.  D.  at  p.  196,  lindley,  J.,  says:  ''A  banker  paying  a 
forged  cheque  to  an  innocent  holder  for  value  cannot  recover 
back  its.  amount.  In  Sheffield  Corporation  v.  Barclay, 
[1903]  2  K.  B.  680,  Vaughan  Williams,  L.J.,  refers  approv- 
ingly to  the  dicta  of  Bramwell,  B.,  and  Lindley,  J. 

In  Union  Bank  of  Lower  Canada  v.  Ontario  Bank,  24 
L.  C.  J.,  Dorion,  C.J.,  says:  ''If  a  bank  accept  a  forged 
cheque  of  its  customer,  and  the  forgery  consist  in  the  signa- 
ture of  its  customer,  it  cannot  recover  the  money,  because 
it  is  bound  to  know  the  signature  of  its  own  customer."  And 
Cross,  J.,  adds :  "  An  admitted  exception  is  where  the  drawee 
of  a  bill  pays  it,  thus  recognizing  the  signature  of  the  maker. 
He  must  bear  the  loss  if  it  turns  out  that  the  maker's  signa- 
ture is  forged."  Numerous  American  cases  may  be  found  to 
the  same  effect.  See  Levy  v.  Bank  of  United  States,  4  Dall. 
234;  Bank  of  United  States  v.  Bank  of  Georgia,  10  Wheat. 
333.  In  the  case  last  cited  Story,  J.,  says :  "  After  some  re- 
search, we  have  not  been  able  to  find  a  single  case  in  whidi 
the  general  doctrine  thus  asserted  has  been  shaken  or  even 
doubted."  See,  too,  National  Bank  of  Commerce  v.  National 
Mechanics'  Banking  Association,  65  N.  Y.  211,  213,  214. 
These  cases  would  afford  ample  authority  to  support  a  judg- 
ment against  the  defendants. 
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It  will  be  noticed,  however,  that  neither  lindley,  J.,  nor 
Bramwell,  B.,  speaks  of  the  banker  as  bound  to  third 
parties  to  know  his  customer's  signature.  While  advancing 
the  proposition  broadly  that  his  mistake  precludes  recovery, 
these  Judges  abstain  from  stating  for  what  reason  it  is,  or 
should  be  so.  Cross,  J.,  alludes  to  the  banker's  recognition 
of  the  forged  signature. 

There  is  no  relation  between  the  banker  and  the  payee 
which  can  extend  to  the  latter — ^a  stranger — ^the  obligation 
which  the  banker  is  under  to  his  customer,  the  real  founda- 
tion of  which  must  be  that,  in  the  absence  of  a  genuine  signa- 
ture, the  banker  has  no  mandate  or  authority  from  the  cus- 
tomer to  pay.  Notwithstanding  the  profound  respect  which 
I  entertain  for  such  eminent  jurists  as  Lord  Mansfield,  Sir  A. 
A.  Dorion,  and  Mr.  Justice  Story,  I  am  bound  to  express  my 
opinion  that  the  alleged  right  of  the  stranger  to  set  up  a  duty 
to  himself  of  this  kind,  appears  to  rest  upon  no  solid  founda- 
tion, and  is  incapable  of  logical  proof;  and,  in  the  light 
thrown  upon  the  real  position  of  simple  forgeries  by  the 
Privy  Council  judgment  in  Imperial  Bank  v.  Bank  of  Ham- 
ilton, the  propositions  stated  by  all  the  distinguished  Judges 
whom  I  have  quoted,  must,  I  venture  to  think,  be  deemed  too 
broad.  In  the  much  canvassed  case  of  London  and  Eiver 
Plate  Bank  v.  Bank  of  Liverpool,  [1896  [  1  Q.  B.  pp.  10, 
11,  Matthew,  J.,  discussing  some  of  the  judgments  from 
which  I  have  taken  excerpts,  and  realizing  the  diflBculty 
which  I  find,  would  support  them  by  suggesting  as  the  real 
ground  for  these  decisions  the  rule  laid  down  in  Cocks  v. 
Masterman.  But  Matthew,  J.,  spoke  before  it  was  decided 
that  the  holder  of  a  simple  forgery  has  not  the  same  rights 
as  to  notice  which  belong  to  the  holder  of  genuine  negotiable 
paper. 

Finding  myself  unable  to  agree  with  the  proposition  that 
the  banker  owes  to  the  holder  of  a  cheque  the  duty  of  knowing 
his  customer's  signature,  I  prefer  not  to  rest  my  decision 
upon  it 

Upon  a  distinctly  different  ground  the  banker  may  be  pre- 
cluded from  recovery.  The  finding  that  there  was  no  negli- 
gence on  the  part  of  the  Bank  of  Montreal  oflBcials  (except 
as  to  the  fourtii  cheque)  because  the  forgeries  were  so  execu- 
ted that  no  reasonable  care  in  examination  would  have  de- 
tected them,  involves  a  finding  that  the  bank  had  not  means 
of  knowledge.  It  is  not,  therefore,  driven  to  rely  upon  the 
principle  established  by  Kelly  v.  Solari,  9  M.  &  W.  54.  (See 
Jacobs  V.  Morris,  [1902]  1  Ch.  at  p.  833).  But,  though  he 
has  neither  knowledge  nor  the  means  of  knowledge  of  the 
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forgery,  if  a  banker  by  his  conduct  represents  to  a  person  in 
the  position  of  any  of  the  third  party  banks  that  he  is  pre- 
pared to  treat  a  drawer^s  forged  signature  as  genuine^  and 
such  person^  in  consequence  of  such  representation^  acts,  or 
refrains  from  acting,  to  his  prejudice,  is  the  banker  ex  aequo 
et  bono  entitled  to  ask  the  Courts  to  shift  his  loss  to  the 
innocent  person  whom  he  has  misled,  however  blamelessly? 
Did  defendants  so  represent? 

Matthew,  J.,  meets  this  situation  in  London  and  River 
Plate  Bank  v.  Bank  of  Liverpool,  [1896]  1  Q.  B.  7,  thus, 
when,  speaking  of  Price  v.  Neal,  he  says :  "  It  seems  to  me  the 
principle  underlying  the  decision  is  this,  that  if  the  plaintiflf 
in  that  case  so  conducted  himself  as  to  lead  the  holder  of 
Hie  bill  to  believe  that  he  considered  the  signature  genuine, 
he  could  not  afterwards  withdraw  from  that  position."  But 
the  banker  did  in  fact  consider  the  signature  genuine,  and, 
unless  his  conduct  is  to  be  taken  as  calculated  to  convey  more 
than  this  belief  to  the  holder  whom  he  pays,  there  is  no 
misrepresentation  to  found  an  estoppel.  He,  therefore,  need 
not  seek  to  withdraw  from  that  position.  Does  he  not,  how- 
ever, go  further,  and  impliedly  assert  that  he  accepts  and 
assumes  responsibility  for  the  cheque  as  genuine?  Such,  it 
seems  to  me,  is  the  construction  which  a  reasonable  man 
might  be  expected  to  put  on  a  banker^s  payment  of  his  cus- 
tomer's cheque,  drawn  upon  him,  and  it  is  from  this  position 
that  he  cannot,  if  his  assumption  of  it  has  been  the  cause  of 
appreciable  detriment  to  a  person  who  might  be  expected  to  rely 
upon  it,  as  against  such  person,  be  permitted  to  recede.  Had 
defendants  made  express  representations  that  these  cheques 
were  genuine,  they  would  beyond  doubt  be  bound  thereby: 
Deutsdie  Bank  v.  Beriro,  1  Com.  Cas.  255.  They  must  be  as- 
sumed to  have  known  that  payment  of  these  cheques  would  be 
likely  to  induce  in  the  holders  a  belief,  upon  which  they  might 
act,  or  refrain  from  action,  that  the  Bank  of  Montreal  deemed 
the  forged  signatures  of  the  departmental  offices  genuine  and 
had  accepted  and  assumed  responsibility  for  the  cheques  to 
which  they  were  appended.  The  fact  that  the  banker  has  special 
facilities  for  recognizing  forgeries  of  his  customer's  signa- 
ture, and  may  be  expected,  for  his  own  protection,  to  take 
every  precaution  to  detect  such  forgeries,  fosters  this  belief, 
and  is  calculated  to  beget  in  the  holder  absolute  conJ&dence 
in  his  security,  so  much  so  as  to  give  to  this  representation 
by  conduct  all  the  force  of  an  express  representation  of  fact. 

Upon  the  assumption  that  the  holder  of  a  forgery  had  the 
same  rights  as  to  notice  as  the  holder  of  a  genuine  bill, 
no  inquiry  as  to  resulting  prejudice  to  him  would  be  requisite. 
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because  in  that  case  such  prejudice  would,  in  the  absence 
of  notice,  be  conclusively  presumed:  Mather  v.  Maidstone, 
18  C.  B.  294.  But,  since  the  decision  in  Imperial  Bank  v. 
Bank  of  Hamilton,  the  holder  of  a  simple  forgery  cannot 
claim  such  rights.  Therefore,  the  inquiry  as  to  loss  or  pre- 
judice consequent  upon  the  representation  is  relevant  and 
necessary:  Simm  v.  Anglo- American  Co.,  5  Q.  B.  D.  at  p. 
217,  per  Brett,  L.J.;  Smith  v.  Chadwick,  9  App.  Cas.  at 
p.  196. 

Had  the  third  party  banks  been  merely  agents  for  col- 
lection, the  fact  of  prejudicial  alteration  in  position  and 
the  causal  connection  therewith  of  defendants'  conduct 
would  be  obvious.  Is  it  less  so  where,  although  the  amounts 
of  the  forged  cheques  had  been  placed  to  the  credit  of  the 
depositor  before,  the  batiks  in  fact  retained  their  proceeds, 
or  the  consideration  to  be  given  for  them,  until  after,  pay- 
ment by  the  drawer? 

In  the  case  of  the  Eoyal  Bank  clearly  not,  because,  upon 
the  positive  and  uncontradicted  evidence  of  its  manager,  pay- 
ment was  made  by  the  bank  to  Martineau  solely  in  reliance 
upon  the  assurance  which  payment  by  defendants  afforded. 
The  estoppel  in  favour  of  the  Boyal  Bank  is,  in  my  opinion, 
complete.  Its  alteration  in  position  is  unquestionably  dir- 
ectly attributable  to  the  confidence  engendered  by  the  act 
of  the  defendants. 

I  do  not  find  in  its  rule  requiring  notice  of  withdrawal 
suflBicient  ground  for  distinguishing  the  case  of  the  Quebec 
Bank  from  that  of  the  Sovereign  Bank.  In  the  absence  of 
express  evidence  to  that  effect,  should  it  be  inferred  that  the 
conduct  of  defendants  induced  the  alteration  of  position 
which  ensued  in  the  case  of  these  banks  ? 

In  the  first  place  the  onus  of  proving  that  such  is  not 
the  case  is  perhaps  upon  defendants :  Smith  v.  Hay,  21  Beav. 
662,  7  H.  L.  C.  750;  Bedgraves  v.  Hurtd,  20  Ch.  D.  at  pp.  21 
and  24 ;  Trail  v.  Baring,  4  DeG.  J.  &  S.  at  p.  330.  The  posi- 
tion of  defendants  required  that  they  should  either  pay  or 
refuse  to  pay  these  forged  cheques.  In  the  latter  event  the 
third  parties,  instead  of  being  "  lulled  to  rest,''  would  have 
been  warned  immediately  to  take  steps  to  protect  their  in- 
terests, which,  in  this  case  (in  that  respect  different  from 
most  others)  it  is  clear  would  have  been  effective. 

In  Knights  v.  Wiffen,  L.  R.  6  Q.  B.  at  p-  666,  Black- 
burn, J.,  says:  "If  the  plaintiff  had  been  met  by  a  refusal 
on  the  part  of  the  defendant,  he  could  have  gone  to  Maris 
and  demanded  back  his  money;  very  likely  he  might  not  have 
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derived  much  benefit  if  he  had  doDe  so;  but  he  had  a  right 
to  do  it/^ 

These  third  party  banks  had  the  forger^s  moneys  in  their 
own  hands. 

Cameron^  C.J.,  in  Merchants  Bank  v.  Lucas,  13  Q.  R., 
says  at  p.  526:  "If  it  is  necessary  that  there  should  be 
afiSirmaldYe  evidence  of  th^ir  being  prejudiced  by  actual 
doing  or  refraining  from  doing,  there  has  been  no  legal 
estoppel  in  this  case.  But  I  am  of  opinion  that  the  prin- 
ciple of  estoppel  is  more  extensive  in  its  application,  and  it 
will  be  suflBcient  if  it  be  shewn  that,  in  the  absence  of  the 
matter  of  estoppel,  the  plaintiffs  might  have  put  themselves 
in  a  position  from  which  a  benefit  might  accrue  to  them. 
It  is  unimportant  whether  they  would  have  taken  steps  to 
secure  the  benefit  or  not.^' 

It  is  not  unreasonable  to  infer  that  the  change  in  posi- 
tion of  the  third  party  banks,  subsequent  to  the  payment  by 
defendants  of  the  forged  cheques,  is  attributable,  in  part  at 
least,  to  the  fact  that  such  payment  was  made.  They  re- 
frained from  taking  steps  which  there  is  every  reason  to  sup- 
pose they  would  have  taken  in  the  event  of  non-payment  by 
defendants  on  presentation — ^a  fact  of  which  they  would  un- 
doubtedly have  had  prompt  notice. 

Though  the  inference  that  the  loss  sustained  is  ascribable 
to  the  misrepresentation  established,  is  not  a  conclusion  of 
law,  as  had  been  stated  by  Jessel,  M.R.,  in  Redgraves  v.  Hurd, 
(Smith  V.  Chadwick,  9  App.  Cas.  196,  and  Smith  v.  Land 
and  Loan  Corporation,  28  Ch.  D.  16),  without  express  evid- 
ence that  the  payments  to  Martineau  by  the  Sovereign  Bank 
and  the  Quebec  Bank  were  induced  by  the  fact  that  the  Bank 
of  ilontreal  had  honoured  the  cheques  deposited  by  him, 
as  a  juror  I  find  little  diflBculty  in  drawing  such  an  inference 
of  fact. 

Upon  the  ground  of  estoppel  arising  from  its  payment 
of  the  forged  cheques  and  the  change  in  the  position  of  the 
third  parties  which  ensued,  rather  than  for  default  or  breach 
of  duty  in  failing  to  detect  forgeries  of  its  customer's  signa- 
ture, or  upon  any  conclusive  presumption  of  culpable  negli- 
gence raised  by  that  misfortune,  the  Bank  of  Montreal  should, 
in  my  opinion,  be  held  not  entitled  to  recover. 

Apart  from  any  application  of  the  principles  of  estoppel, 
the  third  parties  appear  to  have  a  defence  to  the  claim  made 
upon  them  for  repayment.  "  When  one  of  two  innocent  par- 
ties must  suffer  by  the  acts  of  a  third,  he  who  has  enabled 
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such  third  person  to  occasion  the  lose  must  sustain  iV*  Al- 
though the  third  party  banks  had  credited  Martineau^s  ac- 
count with  the  amount  of  the  forged  cheques  before  they  were 
presented  for  payment,  that  mistake  or  indiscretion,  if  I  may 
so  call  it,  would  have  been  quite  innocuous  to  them,  had  it 
not  been  for  the  subsequent  mistake  of  defendants  in  hon- 
ouring those  cheques.  This  act  of  defendants  was,  I  think, 
the  proximate  cause  which  enabled  Martineau  to  reap  the 
benefit  of  his  frauds.  Upon  the  principle  established  by 
Lickbarrow  v.  Mason,  2  T.  E.  63,  they  must  bear  the  loss. 
Upon  both  grounds,  however,  in  my  opinion,  defendants  can- 
not ex  aequo  et  bono  claim  to  be  relieved  at  the  expense  of 
the  third  parties  from  the  loss  which  they  have  sustained. 

But,  inasmuch  as  the  third  parties  have,  upon  equitable 
grounds,  successfully  resisted  defendants*  claim,  they  must 
in  turn  do  equity.  While  the  claim  made  against  the  third 
parties  will  be  dismissed  with  costs,  the  Boyal  Bank  must 
pay  to  defendants  the  balance  of  $260  which  they  appear  to 
hold  to  Martineau^s  credit,  and  the  Quebec  Bank  the  sum  of 
$6,  which  they  retained.  The  Sovereign  Bank  account  had 
been  closed  some  time  before  Martineau  was  arrested. 

In  Parsons  on  Bills  and  Notes,  2nd  ed.,  p.  80,  in  Daniel 
on  Negotiable  Instruments,  6th  ed.,  pp.  378-9,  and  682,  in 
Hart  on  Banking,  p.  203,  in  Chittyr  on  Bills,  11th  ed.,  p. 
431,  and  in  Sir  John  Paget^s  Law  of  Banking,  at  pp.  164 
et  seq.,  will  be  found  statements  supporting  several  of  the 
propositions  upon  which  this  judgment  rests. 


February  1st,  1905. 
divisional  court. 

BAILEY  V.  BAILEY. 

Deed — Discharge  of  Mortgage — Execution  without  Understand- 
ing or  Advice — Repudiation — Setting  aside — Evidence, 

Appeal  by  defendant  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiff,  without  costs,  in  an  action  for  a  de- 
claration that  a  discharge  given  by  plaintiff  of  a  mortgage 
made  by  one  James  Bailey  and  assumed  by  defendant,  was 
null  and  void,  the  discharge  having  been  executed  by  the 
plaintiff  without  advice  and  without  knowledge  on  his  part 
of  its  meaning  and  effect, 

W.  H.  Kingston,  K.C.,  for  defendant 

I.  B.  Lucas,  Owen  Sound,  for  plaintiff. 
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The  judgment  of  the  Court  (Boyd,  C,  Street,  J., 
Idington,  J.),  was  delivered  by 

Boyd,  C. — ^The  evidence,  to  my  mind,  disproves  any  in- 
telligent execution  of  the  discharge  by  plaintiff.  Defendant 
procured  it  to  be  drawn  by  the  local  conveyancer,  Davidson, 
and  he  himself  could  not  read  it,  and  he  says  that  having 
the  discharge  thus  drawn  in  his  pocket  he  did  not  understand 
it.  The  doctor  (in  attendance  on  plaintiff,  who  was  old  and 
bed-ridden)  says  he  heard  nothing  of  it  before,  and  when  it 
was  produced  it  was  the  first  document  of  that  kind  that  he 
had  ever  seen,  and  that  it  seemed  partly  a  mystery  to  him. 
It  was  apparently  read  over  at  full  length  by  the  doctor  to 
the  old  man,  and,  without  a  word  of  explanation  asked  or 
given,  was  then  signed.  Confessedly  it  did  not  represent  the 
real  agreement  as  deposed  to  by  defendant,  for  part  of  the 
nioney  was  still  to  be  paid  on  the  mortgage,  though  it  was 
to  be  discharged.  But  that  this  was  the  real  agreement  dor 
pends  entirely  on  the  contradicted  testimony  of  defendant. 
Whatever  the  real  agreement  was,  it  was  not  provided  for  in 
any  manner  at  the  time  this  absolute  discharge  was  signed. 
This  discharge  should,  for  this  reason,  in  all  the  circum- 
stances, be  set  aside  as  not  representing  the  real  transaction, 
and  there  is  no  evidence  by  which  it  can  be  rectified.  The 
old  man  was  not  in  a  condition  to  give  away  this  much  money 
secured  by  mortgage  without  having  some  sort  of  protection 
to  see  that  he  was  being  fairly  dealt  with.     .    .     . 

There  was  prompt  repudiation  by  plaintiff  on  his  becom- 
ing thoroughly  aware  of  what  had  happened.  The  evidence 
repels  the  notice  that  plaintiff  was  of  generous  disposition, 
and  shews  that  it  would  be  unlikely  that  he  should  make 
such  a  present  of  hundreds  of  dollars  during  his  life — what- 
ever he  might  do  by  will.     .    .    . 

Altogether  I  agree  with  the  views  and  conclusions  of  the 
trial  Judge.     ... 

The  mortgage  will  stand  for  the  balance  due  after  credit- 
ing the  payment  on  10th  March,  and  plaintiff  disclaims  seek- 
ing to  retain  any  personal  remedy  against  the  original  mort- 
gagor. 

Judgment  affirmed  with  costs. 
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Magee  J.  February  2nd,  1905. 

TRIAL. 

ONTARIO  SILVER  AND  ANTIMONY  CO.  v.  ANDREW 

AND  ONTARIO  BANK. 

Partnership — Liahility  of  Eeputed  Partner  for  Moneys  De- 
posited with  Co-partner  and  Misappropriated  —  Privaie 
Bankers — Begistration  of  Partnership — Chartered  Bank — 
Liability  for  Moneys  Misappropriated  by  Customer  to 
Pay  Debt  to  Bank — Trust — Notice — Alteration  of  BanV^ 
Position — Cheque, 

Action  to  recover  $5,826.75,  the  amount  of  a  cheque 
given  by  plaititiffs  to  Thomas  Howarth,  then  president,  to 
be  deposited  with  a  firm  of  Andrew  &  Howarth,  private 
bankers,  of  which  Thomas  Howarth  was  a  member,  to  the 
credit  of  plaintiffs,  and  alleged  by  plaintiffs  to  have  been 
deposited  with  defendants  the  Ontario  Bank  and  applied 
upon  the  indebtedness  of  the  firm  to  the  bank. 

The  partnership  between  defendant  Andrew  and  Thomas 
Howarth  was  formed  in  1881.  They  did  business  as  private 
bankers  at  Oakville,  and  opened  an  account  with  the  Ontario 
Bunk  of  Toronto,  to  the  credit  of  which  they  from  time  to 
time  deposited  moneys  received,  and  drew  cheques  upon  it. 
They  also  borrowed  money  from  the  bank  upon  their  own 
promissory  notes  collaterally  secured  by  their  customers^ 
paper  to  a  greater  amount.  Their  current  account  with  the 
bank  was  sometimes  overdrawn. 

Thomas  Howarth  died  Ist  December,  1902. 

Defendant  Andrew  testified  that  he  had  in  fact  retired 
from  the  firm  in  1891,  and  that  Howarth  thereafter  carried 
on  the  business  alone,  but  still  in  the  name  of  Andrew  & 
Howarth,  Andrew- allowing  his  name  to  be  used  and  also 
leaving  his  money  in  the  business.  No  notice  of  the  dissolu- 
tion was  given  to  the  Ontario  Bank,  nor  to  the  customers 
or  the  public.  A  declaration  of  the  partnership  had  been 
registered  in  1882,  but  no  declaration  of  the  dissolution. 

At  Howarth^s  death  the  liabilities  of  the  business  exceeded 
the  assets  by  $40,000  or  $50,000. 

Plaintiffs  had  in  1892  acquired  a  mining  lease,  and  never 
had  any  other  asset  except  a  small  amount  of  money  raised 
on  stock,  which  had  been  eaten  up  in  expenses.  The  lease 
had  remained  on  their  hands,  and  the  company  had  been 
dormant,  except  for  a  few  spasmodic  meetings  of  directors. 
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till  in  1902  a  sale  was  effected  for  $6,000  under  an  option 
given  a  few  years  before.  Howarth  was  president,  and  one 
Critchley  was  a  director,  and  they  two,  being  the  largest 
shareholders,  were  asked  by  their  fellow-directors  to  conclude 
the  sale.  They  did  so,  and  in  September,  1902,  $5,826.75 
was  paid  by  the  purchaser  to  plaintiffs'  solicitors,  and  it  was 
proposed  by  Howarth,  and  agreed  by  Critchley,  that  the 
cheque  should  be  deposited  in  the  Andrew  &  Howarth  bank. 
Critchley  supposed  that  Andrew  was  a  partner,  and  a  re- 
sponsible man.  The  solicitors  made  out  a  cheque  in  favour 
of  ''Thos.  Howarth  or  order,'^  adding  beneath  the  payee's 
name  "  President  Ont.  Silver  &  Antimony  Co."  A  meeting 
of  the  directors  was  held  on  7th  November,  1902,  at  which 
a  resolution  was  passed  sanctioning  and  confirming  the  pay- 
ment to  Howarth  as  president  for  deposit  in  his  bank. 
Howarth  was  present,  and  stated  that  the  money  was  on 
deposit  in  "  our  bank." 

The  cheque  for  $5,826.75  was  received  by  Howarth  at 
Toronto  on  27th  September,  1902,  and  was  by  him  on  the 
same  day  taken  to  the  Ontario  Bank  and  indorsed  in  blank 
**  Thomas  Howarth,"  and  then  deposited  to  the  credit  of  him- 
self in  a  savings  bank  account  which  he  had  opened  in  June, 
1902,  and  to  the  credit  of  which  there  was,  before  this 
deposit,  only  $65.  In  making  the  deposit  Howarth  told  his 
son,  who  was  the  receiving  teller  of  the  Ontario  Bank,  that 
tlie  cheque  represented  the  proceeds  of  the  mining  company's 
sale,  and  that  he  would  distribute  it  so  soon  as  things  were 
arranged  among  the  shareholders.  It  was  not  shewn  that 
any  other  ofiBcer  of  the  bank  had  any  knowledge  of  this,  nor 
that  the  son  knew  what  moneys  his  father  would  be  entitled 
to  on  the  distribution.  On  the  same  day  Howarth  drew 
$525  out  of  the  savings  bank  account,  for  some  purpose. 

At  that  time  Andrew  &  Howarth  owed  the  Ontario  Bank 
$27,000  on  paper,  beside©  an  overdrawn  account  of  about 
$900.  On  21st  October,  by  letter,  and  previously  by  word  of 
mouth,  the  manager  asked  Howarth  to  reduce  it. 

On  29th  September,  10th  and  list  October,  respectively, 
Howarth  drew  cheques  on  his  savings  bank  account  for  $2,000, 
$2,000,  and  f  1,000,  and  these  were  directly  deposited  on  the 
same  dates  to  the  credit  of  the  Andrew  &  Howarth  account  in 
the  Ontario  Bank.  The  manager  of  that  bank  admitted  that  he 
knew  at  the  time  of  these  deposits  that  $5,000  came  from 
the  private  account  of  Howarth  to  the  firm  account,  though 
he  disclaimed  any  knowledge  of  the  source  from  which  the 
private  account  moneys  came.  The  balance  of  the  $5,826.75 
was  chequed  out  by  Howarth  on  27th  November,  1902. 
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Howarth  gave  no  credit  to  plaintiffs  in  the  books  of 
Andrew  &  Howarth,  for  the  $5,826.75,  Jior  did  he  make  any 
debit  entry. 

At  his  death  on  1st  December,  1902,  the  liability  of 
Andrew  &  Howarth  to  the  Ontario  Bank  had  been  reduced  to 
about  $20,000. 

After  Howarth's  death  the  Ontario  Bank,  in  consideration 
of  $2,500  paid  to  them  by  Andrew,  released  him  from  any 
claim  against  him  personally  in  respect  of  the  firm.  It  was 
not  shewn  that  at  that  time  either  the  bank  manager  or 
Andrew  knew  anything  of  plaintiffs^  claim. 

R.  B.  Henderson,  for  plaintiffs. 

C.  Millar,  for  defendant  Andrew. 

J.  H.  Moss,  for  defendants  the  Ontario  Bank. 

Magee,  J.,  after  setting  out  the  facts  at  length,  and  find- 
ing that  Andrew's  account  of  the  dissolution  of  partnership 
was  entitled  to  credence,  and  that  there  was  a  dissolution  in 
1891,  of  which  the  Ontario  Bank  and  the  outer  world  were 
not  notified,  concluded: — 

Andrew's  liability  in  the  matter  as  a  reputed  member  of 
the  firm  was  not  greater  than  if  he  had  been  an  actual  mem- 
ber of  it.  Howarth  having  received  the  cheque  not  as  a 
member  of  the  supposed  banking  firm,  but  as  president  of 
plaintiff  company,  to  be  deposited  with  the  banking  firm, 
and  the  cheque  requiring  his  personal  indoraement,  defend- 
ant Andrew,  if  liable  as  a  partner,  did  not  become  liable  by 
Howarth's  receipt  of  it  on  27th  September,  nor  by  Howarth's 
statement  on  7th  November,  1902,  made  to  discharge  him- 
self of  his  personal  duty,  that  the  amount  had  been  so  de- 
posited. 

Howarth  having  actually  deposited  $6,000  of  the  money 
to  the  credit  of  the  banking  firm,  and  in  so  far  carried  out 
his  instructions,  although  he  made  no  entry  thereof  in  the 
firm's  books,  and  those  instructions  having  been  given  on 
the  faith  of  Andrew's  supposed  partnership,  the  latter  became 
liable  to  the  extent  of  $6,000  as  fully  as  he  would  have  been 
if  Howarth  had  originally  deposited  the  $6,826.76,  as  in- 
structed. The  fact  that  Howarth,  when  he  did  deposit,  at 
once  drew  out  the  money  to  pay  the  firm  debt,  and  apparently 
made  the  deposit  with  that  intention,  does  not  affect  the 
liability.  All  moneys  deposited  with  any  bank  are  liable  to 
be  so  applied,  unless  in  special  circumstances  on  stipulation. 

As  to  whether,  under  E.  S.  0.  1887  ch.  130,  sec.  6  (B. 
S.  0.  1897  ch.  162,  sec.  7),  Andrew  is  precluded  by  non- 
registration   of    the    dissolution    from    asserting    that    he 
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has  ceased  to  be  a  partner^  and  as  to  the  applica- 
tion of  that  Act  to  persons  carrying  on  that  class  of 
business^  the  question  has  already  been  decided  against  him 
by  Falconbridge,  C.J.,  in  Town  of  Oakville  v.  Andrew,  3  0. 
W.  B.  820,  as  to  this  very  partnership.  It  is  to  be  noted, 
however^  that  at  the  time  of  the  dissolution  in  1892  the  statute 
was  not  the  same  as  at  present.  In  R.  S.  0.  1887  ch.  130, 
what  is  now  sec,  7  of  R.  S.  0.  1897  ch.  162  preceded  what  is 
now  sec.  6,  and  the  word  *'  aforesaid  ^'  would  apply  only  to 
preceding  sections,  and  would  not  seem  to  refer  to  dissolu- 
tions. If  so,  the  decision  in  Bank  of  Toronto  v.  Nizon,  4 
A.  B.  346,  that  registration  of  dissolution  was  not  necessary, 
would  be  in  point. 

Apart  from  these  statutes,  Andrew  having  knowingly  al- 
lowed his  name  to  contiaue  to  be  used  in  the  firm  for  the 
purpose  of  keeping  up  its  credit,  and  those  interested  in 
plaintiff  company  who  consented  to  the  deposit  of  the  cheque 
being  under  the  belief  that  he  was  a  member  of  the  firm,  he 
is  liable  to  plaintiff  company  for  the  $5,000,  and  interest 
since  its  deposit,  at  the  ordinary  savings  bank  rate  of  the 
time  until  demanded,  and  thenceforth  at  the  legal  rate, 
which  I  compute  to  amount  to  $5,546.67. 

Against  this  (but  subject  to  tiie  rights,  if  any,  of  any 
persons  interested  who  are  not  parties  to  this  action,  and  to 
any  rights  not  in  question  in  this  action),  he,  being  prac- 
tically a  surety  as  well  as  nominal  partner,  will,  after  plain- 
tiffs have  been  paid  the  full  $5,826,75  and  interest,  be  entitled 
to  whatever  excess  Howarth  would  have  been  entitled  to  re- 
ceive from  plaintiffs  out  of  the  $5,826.75  in  respect  of  money 
due  him  from  plaintiffs  or  of  amounts  paid  the  solicitors  or 
otherwise  for  the  company.  His  rights,  if  any,  against  the 
estate  of  Howarth  or  in  respect  of  shares  held  by  Howarth 
are  not  to  be  prejudiced. 

As  regards  the  Ontario  Bank,  they  were  not  affected  with 
notice  of  the  $5,826.75  being  held  by  Howarth  in  a  fiduciary 
character,  either  at  the  time  of  its  deposit,  or  at  the  time  of 
the  transfer  of  $5,000  to  the  firm  account,  or  of  the  payments 
thereout  upon  their  debt.  They  have  no  reason  to  suppose 
that  Howarth  was  not  entitled  to  the  money  to  do  as  he 
pleased  with.  The  words  "President  Ont.  Silver  &  Anti- 
mony Co.,^'  after  his  name  on  the  cheque,  would  give  no  more 
idea  of  the  interest  of  any  one  else  than  if  they  were  "  Share- 
holjder  Ont.  Silver  &  Antimony  Co.^^  At  the  most  they  were 
descriptive,  and  would  help  in  ear-marking  for  the  parties  the 
transaction  in  connection  with  which  the  cheque  was  given, 
but  could  not  have  the   effect  of   restricting   the   cheque's 
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negotiability,  or  of  giving  notice  of  a  trust.  The  cheques 
on  the  $5,000  were  as  properly  received  by  the  bank  on  their 
debt  as  any  other  moneys  of  the  firm,  or  of  a  partner  in  the 
firm,  and,  after  so  iieceiving  them,  and  when  still  in  ignor- 
ance of  any  claim  in  respect  of  them,  the  bank  altered  their 
position  by  releasing  Andrew.  The  bank,  therefore,  are  not 
liable  to  repay  plaintiflEs  the  money  received  out  of  plain; 
tiffs^  money  on  the  bank^s  debt. 

But  plaintiffs  contend  that,  even  if  the  bank  are  not 
liable  to  do  that,  plaintiffs  are  entitled  to  have  any  surplus 
in  their  hands,  after  the  bank's  claim  has  been  paid,  and  a 
reference  to  the  Master  to  ascertain  such  surplus  is  asked. 

Now,  in  the  first  place,  that  is  based  on  the  assumption 
that  the  $6,000  were  moneys  held  upon  trust  or  in  a  fiduciary 
character,  and  that  they  remained  impressed  with  that  char- 
acter when  at  the  credit  of  the  banking  firm  in  the  Ontario 
Bank.  They  were  undoubtedly  so  impressed  while  at  the 
credit  of  Howarth  in  the  bank,  but  it  was  never  intended  that 
they  should  be  so  in  the*  hands  of  Andrew  &  Howarth,  and 
they  were,  at  the  instance  of  plaintiffs  themselves,  discharged 
of  the  trust  when  they  went  to  the  firm's  credit.  They  were 
simply  to  be  an  ordinary  deposit  with  a  banker,  which  within 
five  minutes  after  their  receipt  might  be  paid  out  to  some 
previous  depositor  or  in  discharge  of  other  debts  of  the  bank, 
or  lent  or  dealt  with  as  the  bankers  might  deem  proper.  The 
doctrine  of  In  re  Halletf  s  Estate,  13  Ch.  D.  696,  does  not 
apply,  and  I  need  only  refer  to  the  observations  in  that  case 
to  shew  the  distinction. 

But,  in  the  second  place,  even  if  they  were  impressed  with 
the  character  of  trust  or  fiduciary  moneys  while  at  the  firm's 
credit,  they  were  paid  out  and  the  whole  fund  dissipated. 
They  did  not  pass  into  other  property,  which  plaintiffs  might 
claim  or  have  a  charge  upon.  There  is  no  opportunity  of 
applying  for  plaintiffs  the  rule  of  appropriation  of  payments 
out  of  a  mixed  fund  which  was  adopted  in  In  re  Halletf s 
Estate,  for  here  the  whole  mixed  fund  was  gone  at  Howarth's 
death.  Even  assuming  that  where  trust  moneys  have  been 
misapplied  to  the  payment  of  a  trustee's  mortgage,  and  the 
relief  thereby  of  his  lands  or  property,  the  beneficiaries 
should  have  a  charge  upon  that  property  so  relieved — it  is 
not  here  shewn  that  any  of  the  collaterals  now  held  by  ibe 
bank  were  held  also  as  security  for  the  $5,000  paid,  and  from 
some  correspondence  put  in  it  would  seem  that,  in  some 
cases  at  all  events,  specific  collaterals  accompanied  specific 
notes,  and  were  given  up  on  payment  of  these  notes. 

The  action  must  be  dismissed  as  against  the  Ontario  Bank 
with  costs. 
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Magee,  J.  February  2nd,  1905. 

TRIAL. 

MOOEE  V.  GBAND  TRUNK  B.  W.  CO. 

Trial  —  Jury  —  Inconsistent  and  Unsatisfactory  Findings — 

Retrial. 

Action  for  damages  for  death  of  plaintiflf^s  husband,  who 
was  struck  by  a  train  in  crossing  a  track  of  defendants. 

Four  questions  were  submitted  to  the  jury,  and  answered 
85  follows:  "1.  Q.  Was  the  death  of  plaintiff's  husband, 
William  Moore,  occasioned  by  negligence  of  defendants? 
A.  Yes.  2.  Q.  If  so,  wherein  did  such  negligence  consist? 
A.  In  not  ringing  bell.  3.  Q.  Could  William  Moore  have 
avoided  the  injury  by  the  exercise  of  reasonable  and  ordinary 
care?  A.  Yes.  But  it  has  not  been  proven  to  us  that  he  did 
not  use  ordinary  care?  4.  Q.  What  damages  do  you  assess? 
A.  $2,700.'*  In  consequence  of  the  apparent  inconsistency 
in  the  answer  to  question  3,  the  jury  were  then  asked :  "  5. 
Q.  If  William  Moore  had  used  reasonable  and  ordinary  care, 
would  he  have  sustained  injury?  A.  In  absence  of  evidence 
to  prove  that  he  did  not  use  ordinary  care,  we  believe  he  did 
use  ordinary  care.''  This  answer  the  jury  afterwards  changed 
to  "  Yes."  Then  two  more  questions  were  put :  "  6.  Q.  Did 
the  deceased  use  reasonable  and  ordinary  care  in  going  to- 
wards and  on  plaintiffs'  (should  have  been  defendants') 
track  upon  the  occasion  of  the  injury?  A.  Yes.  7.  Q.  If  he 
did  not  do  so,  wherein  was  he  negligent?"    Not  answered. 

fi.  C.  Clute,  K.C.,  and  E.  Q.  Morris,  for  plaintiff. 
W.  B.  Bidden,  K.C.,  for  defendajits. 

Magee,  J.,  referred  to  and  quoted  from  the  judgments  in 
Bowan  v.  Toronto  B.  W.  Co.,  29  S.  C.  B.  717,  and  held  that 
on  the  answers  of  the  jury  in  the  present  case  judgment 
could  not  be  entered  for  either  party,  and  the  action  must 
be  retried.  See  Faulkner  v.  Clifford,  17  P.  B.  363,  and 
Carter  v.  Grasett,  14  A.  B.  685. 


Boyd,  C.  February  2nd,  1905. 

TRIAL. 

SANDWICH  EAST  (No.  1)  BOMAN  CATHOLIC  SEPA- 
BATE  SCHOOL  TBUSTEES  v.  TOWN"  OF  WALKEB- 
VILLE. 

Sdmk — Separate  Schools — Adjoining  Municipalities — Three- 
mile  Limit — Separate  School  Supporters — Notice — Changt 
in  Assessment  Rolls — Court  of  Revision. 

Action  iot  a  declaration  that  plaintiffs  were  entitled  to 
have  those  of  the  ratepayers  of  defendant  municipality  who 
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gave  notice  that  they  were  supporters  of  the  Roman  Catholic 
separate  school  for  section  1^  Sandwich  East^  assessed  and 
placed  on  the  roll  of  defendant  municipality  as  supporters  of 
that  school^  and  to  have  the  taxes  collected  from  them  applied 
to  the  support  of  that  school. 

J.  E.  O'Connor,  Windsor,  for  plaintiff. 

J.  H.  Cobum,  Walkerville,  for  defendants. 

Boyd,  C. — ^Upon  the  question  of  law  raised  on  the 
record  and  by  the  written  arguments,  I  find  in  favour  of 
plaintiffs  upon  this  point,  that  the  provisions  of  the  Separate 
Schools  Act,  R.  S.  0.  ch.  294,  sec.  42  et  seq.,  apply  to  the 
case  of  the  contiguous  municipalities  of  Walkerville  and  Sand- 
wich East.  That  is  to  say,  I  think  that  the  supporters  of 
separate  schools  resident  in  Walkerville,  where  there  is  no 
separate  school,  may  by  proper  notice  become  supporters  of 
the  nearest  separate  school  in  Sandwich  East  within  the 
limit  of  3  miles'  distance  from  that  school.  This  will  prac- 
tically withdraw  such  persons  from  contributing  to  the  public 
schools  of  the  town,  and  render  them  liable  to  be  assessed  for 
the  maintenance  of  the  nearest  separate  school  in  Sandwich 
East — which  appears  to  be  that  controlled  by  plaintiffs. 

Upon  the  other  question  of  law  raised  on  the  pleadings 
and  argument,  I  am  of  opinion  that  the  contention  of  defend- 
ants is  right :  that  is,  it  is  not  open  for  the  Court  to  make  or 
direct  changes  in  the  assessment  rolls  of  the  town  for  the  year 
1903  so  as  to  change  the  body  of  ratepayers  named  by  with- 
drawing those  who  are  or  are  found  to  be  supporters  of  sepa- 
rate schools.  That  is  a  matter  of  detail,  to  be  regulated  and 
adjusted  by  application  for  redress  to  the  Court  of  Revision 
imder  sec.  49  of  the  Separate  Schools  Act,  which  is  expressly 
framed  to  meet  just  such  cases  of  complaint  that  one  who  is  a 
separate  school  supporter  is  wrongfully  placed  upon  or 
omitted  from  the  roll.  This  complaint  may  be  by  the  person 
aggrieved  or  by  any  ratepayer  of  the  locality — but  not  in  a 
subsequent  year  by  the  corporate  body  of  trustees  for  the 
separate  school  section,  alleging  themselves  to  be  interested. 
I  see  no  right  of  initiative  in  this  body  under  the  statute,  nor 
do  I  know  what  locus  standi  they  have  to  seek  such  relief  in 
the  High  Court. 

Beyond  these  declarations,  no  useful  result  can  follow 
any  more  detailed  consideration  of  the  minor  issues. 

Unexplained  delay  has  arisen  in  submitting  the  case  to 
me  for  decision.  ...  It  was  before  me  at  Sandwich  on 
22nd  September,  1903,  and  the  direction  was  given  to  tabu- 
late evidence  as  to  the  notices  and  withdrawals  of  a  mass  of 


IMPERIAL  TRUSTS  CO.  V.  N.  7.  SEO.  d  TRUST  CO,     213 

ratepayers,  and  send  in,  based  upon  ibis  compilation  of  the 
evidence,  written  arguments  by  the  counsel.  .  .  .  They 
were  not  laid  before  me  with  the  other  papers  till  27th  Janu- 
ary, 1905. 

For  all  practical  purposes,  the  judgment  I  now  give  is 
the  only  one  that  will  be  of  any  service  to  the  parties,  for  the 
matters  undisposed  of  are  of  slight  importance,  going  back 
to  the  payment  of  $6  from  5  different  ratepayers  in  1901. 

Success  being  divided,  I  think  there  should  be  no  costs  to 
either  party. 


February  2nd,  1905. 

divisional  court. 

mPEELAL  TEUSTS  CO.  v.  NEW  YORK  SECURITY 

AND  TRUST  CO. 

Mortgage  —  Interest  on  Interest  Accruing  after  Maturity  of 
Principal — Construction  of  Proviso. 

Appeal  by  defendants  from  order  of  Idington,  J.,  dis- 
Diissing  defendants^  appeal  from  report  of  Master  in  Ordinary 
in  a  mortgage  action. 

The   appeal    was   heard    by    Boyd,    C,    Teetzel,    J., 
•  Magee,  J. 

W.  H.  Irving,  for  defendants. 
H.  C.  Fowler,  for  plaintiffs. 

Teetzel,  J. — The  mortgage  in  question  contains  the  fol- 
lowing proviso : — ^'  Provided  this  mortgage  to  be  void  on  pay- 
ment of  $5,000  .  .  .  with  interest  from  the  date  hereof 
at  the  rate  of  8  per  cent  per  annum  as  follows : — The  said 
principal  sum  at  the  expiration  of  one  year  from  the  date 
hereof,  and  the  interest  at  the  rate  aforesaid  on  the  principal 
money  from  time  to  time  remaining  unpaid  until  the  whole 
of  same  is  satisfied,  and  as  well  after  as  before  maturity 
thereof,  quarterly  on  each  and  every  12th  day  of  November, 
February,  May,  and  August  hereafter,  the  first  of  such  pay- 
ments of  interest  to  be  due  and  made  on  the  12th  day  of 
NoTember  next.  .  .  . ;  it  being  agreed  and  understood  that 
in  the  event  of  said  interest  not  being  punctually  paid,  the 
ainoimt  of  same  shaU  bear  interest  at  the  said  rate  from  the 
date  of  its  maturity  until  paid  in  like  manner  as  if  it  were 
paJt  of  the  principal,  but  this  proviso  shall  not  entitle  the 
said  mortgagor  to  any  extension  of  time  for  payment  of  the 
interest  on  the  said  principal  sum  beyond  the  date  herein- 
before provided  for  payment  of  the  same/'     Then  follows  tlie 
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statutory  covenant  "  that  the  mortgagor  will  pay  the  mortgage 
money  and  observe  the  above  proviso/^ 

In  computing  interest  after  maturity  of  the  principal 
money,  the  Master  allowed  plaintiffs  compound  interest  at  8 
per  cent,  per  annum,  making  the  rests  quarterly.  Upon  the 
argument  Mr.  Irving,  for  the  defendants,  while  conceding 
that  the  above  proviso  entitled  plaintiffs  to  interest  at  8  per 
cent,  per  annum  on  all  principal  money  as  well  after  as  before 
maturity,  contended  that  plaintiffs  were  not  even  entitled  to 
simple  interest  upon  the  quarterly  gaJes  of  interest  upon  the 
principal  money  after  maturity  of  the  latter,  much  less  com- 
pound interest.  The  words  "  as  well  after  as  before  maturity 
tbereof,^^  in  the  first  sentence  of  the  proviso,  have,  I  think, 
only  the  effect  of  extending  the  rate  of  interest  to  principal 
unpaid  both  before  and  after  the  year,  and  are  not  intended 
to  and  do  not  qualify  the  mode  of  payment.  I  think  the  word 
"  payable  ^'  must,  by  necessary  implication,  be  read  into  the 
proviso  immediately  before  the  word  '^  quarterly  *'  and  be 
qualified  by  that  word.  Under  this  proviso,  the  mortgagor 
would  clearly  have  no  right,  after  default  in  paying  princi- 
pal, to  insist  that  his  interest  was  only  payable  quarterly,  nor 
could  the  mortgagee  refuse  to  accept  payment  of  all  principal 
and  accrued  interest  and  to  discharge  the  mortgage  at  any 
time  before  a  quarterly  gale  day.  After  the  year  the  accrue<T ' 
interest  is  due  and  payable  at  any  time  the  mortgagee  may 
choose  to  sue  for  it,  so  that  the  word  '^  quarterly  *'  has  no 
force  when  applied  to  any  payments  of  interest  except  during 
the  specific  term  of  the  mortgage. 

In  the  second  sentence  of  the  proviso  no  express  provision 
is  made  for  payment  of  interest  on  interest  that  may  accrue 
after  maturity  of  the  principal,  or  on  default  in  paying  same, 
and,  in  the  absence  of  express  words,  I  do  not  think  we  ought 
to  presume  that  the  parties  intended  to  make  provision  for 
a  breach  of  the  covenant.  The  words  '^  said  interest  not  be- 
ing punctually  paid  "  can  only  refer  to  the  interest  in  respect 
of  which  dates  of  payments  are  previously  fixed,  and  the  only 
dates  so  fixed  are  the  four  dates  before  and  at  maturity  of  the 
principal.  The  word  "  punctually ,^^  etymologically  construed, 
means  "  on  the  point,^^  i.e.,  I  think,  in  this  case,  at  the  exact 
time  fixed  for  payment  in  the  previous  sentence. 

Then  the  words  ''date  of  its  maturity'^  can  only  have 
reference  to  the  previously  fixed  dates  of  maturity  of  interest, 
and  not  to  the  daily  maturity  which  would  occur  after  the 
expiration  of  the  year.  The  last  phrase  of  the  proviso  can 
also  have  reference  only  to  the  same  dates  of  maturity. 
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It  does  not  seem  to  me,  therefore,  that  the  proviso,  taken 
as  a  whole,  entitles  plaintiffs  to  any  interest  upon  interest 
which  accrues  after  maturity  of  the  principal  money.  I  think 
it  is  clearly  deducihle  from  the  authorities  that,  where  a  claim 
is  made  to  convert  interest  into  capital,  the  intention  of  the 
parties  should  be  indicated  by  clear  and  unambiguous  lan- 
guage, and,  in  my  opinion,  no  such  intention  is  indicated  in 
this  case,  except  as  to  interest  accruing  during  one  year. 

See  St.  John  v.  Eykert,  10  S.  C.  R.  278,  at  p.  288 ;  Bythe- 
wood,  4th  ed.,  vol.  3,  p.  895,  and  precedents,  p.  1131 ;  Am.  and 
Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  16,  p.  1073 ;  Coote  on  Mort- 
gages, 7th  ed.,  p.  1181. 

I  would  allow  the  appeal  with  costs,  and  direct  the  report 
to  be  amended  by  striMng  out  all  allowances  for  interest  on 
interest  which  has  accrued  since  maturity  of  principal. 

Boyd,  C,  and  Magee,  J.,  gave  reasons  in  writing  for 
the  same  conclusion. 

Magee,  J.,  referred,  in  addition  to  the  cases  cited  by 
Teetzel,  J.,  to  People's  Loan  and  Deposit  Co.  v.  Grant,  18 
S  C.  B.  263. 


February  2nd,  1905. 
divisional  court. 

O'DONNELL  v.  CANADA  FOUNDRY  CO. 

Malicioug  Procedure  —  False  Arrest  and  Imprisonment  — 
County  Constable — Absence  of  Malice  and  of  Notice  of 
Action — Responsibility  for  Arrest — Special  Em/ploy  merit 
and  Payment  of  Constable — Labour  Trdubles — Picketting. 

Appeal  by  plaintiff  from  judgment  of  Anglin,  J.,  4  0. 
W.  R.  402,  dismissing  action  for  false  arrest  and  imprison- 
ment. 

The  appeal  was  heard  by  Boyd,  C,  Meredith^  J., 
Magee^  J. 

J.  G.  O'Donoghue,  for  plaintiff. 
G.  H.  Watson,  K.C.,  for  defendants. 

Boyd,  C. — In  the  face  of  the  direct  evidence  given  by 
plaintiff's  witnesses,  there  is  no  room  for  any  implication  of 
authority  being  brought  home  to  defendant  company  so  as  U^ 
make  that  body  responsible  for  the  arrest  or  prosecution  of 
plaintiff. 

The  company  made  application  to  the  high  constable  of 
the  county  for  police  protection,  for  which  the  company  were 
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willing  to  pay,  and  he  detailed  two  oflScers  of  his  force,  of 
whom  defendant  Wilson  was  one,  with  instructions  to  see, 
in  his  capacity  as  a  constable,  that  persons  and  property  were 
protected.  He  received  no  directions  or  instructions  from 
the  company  or  any  one  on  its  behalf,  and  none  other  than 
those  emanating  from  his  official  superior.  He  was  charged 
with  this  duty  about  the  begin- »ing  of  Ma^,  and  aV>ui  a  week 
before  the  arrest  he  was  handed  a  paper  of  instructions 
(dated  9th  July,  1903),  by  the  chief  constable,  calling  his 
attention  to  and  setting  forth  sec.  623  of  the  Criminal  Code, 
and  according  to  defendant  Wilson's  own  statement  in  evi- 
dence he  acted  on  the  last  clause  of  that  paper — ^the  besetting 
and  watching  clause — ^in  arresting  plaintiff  on  16th  July. 

There  is  no  evidence  that  the  company  defendant,  or  any 
of  its  officers,  intervened  in  any  way  with  regard  to  the  co- 
defendant  after  he  was  appointed  to  this  duty  in  May;  he 
was  allowed  to  follow  his  own  course  and  take  such  steps  as 
he  deemed  expedient  and  proper  to  carry  out  the  duty  for 
which  he  had  been  detailed  by  the  high  constable. 

In  the  face  of  this  express  and  explicit  statement  of  how 
he  was  appointed,  and  under  whose  directions  he  acted,  it 
would  be  obviously  improper  to  infer  that  he  was  acting  un- 
der the  authority  or  control  of  the  company  defendant. 

According  to  one  of  the  latest  cases,  the  implication  of 
authority  in  such  matters  as  the  present  is  not  to  be  lightly 
imputed,  nor  is  the  doctrine  to  be  extended:  Cullimore  v. 
Savage  Co.,  [1903]  2  Ir.  689.  The  whole  of  the  evidence 
leads  to  the  conclusion  that  in  this  particular  transaction  the 
officer  was  acting  not  as  the  agent  or  servant  of  the  company, 
but  as  a  police  officer  instructed  by  his  chief  and  subject  to 
his  control. 

Of  American  cases,  one  is  very  much  in  point  as  to  the 
circumstances  of  this  employment — ^where  the  police  officer 
was  acting  at  the  request  of  and  paid  salary  by  a  private 
corporation:  Tolchester  v.  Stemneys,  72  Md.  313  (1890), 
which  was  followed  in  the  same  year  in  Wells  v.  Washington^ 
19  D.  C.  385. 

Altogether  I  would  affirm  the  judgment  with  costs. 

Maoee  J.,  gave  reasons  in  writing  for  agreeing  with  the 
Chancellor  as  to  defendant  company. 

As  to  defendant  Wilson,  he  was  of  opinion  that  notice  of 
action  was  not  proven,  and  that  the  evidence  for  plaintiff 
negatived  any  absence  of  good  faith  or  of  fair  and  reasonable 
belief  that  he  was  acting  in  the  discharge  of  his  duty  as  a 
peace  officer. 

Meredith,  J.,  concurred,  giving  reasons  in  writing  why 
the  action  should  be  dismissed  as  against  both  defendants. 
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February  2nd,  1905. 

divisional  court. 

FEENCH  V.  LAWSON. 

Master  and  Servant — Contract  of  Hiring — Breach—Dismissal 
of  Servant — Grounds  for — Evidetyce. 

Appeal  by  defendant  from  judgment  of  MaoMahon,  J., 
in  favour  of  plaintiflE  in  action  for  wrongful  diamiseal  of 
plaintiff  from  the  service  of  defendant.  Plaintiff  wad  em- 
ployed as  a  baker  in  defendant's  restaurant  at  Copper  Cliff. 
Defendant  justified  the  dismissal  on  the  ground  that  plaintiff 
was  careless  and  produced  inferior  bread. 

J.  H.  Clay,  Sudbury,  for  defendant. 
A.  H.  Marsh,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Street,  J., 
Idinqton,  J.),  was  delivered  by 

Boyd,  C. — ^This  case  turns  entirely  upon  the  evidence. 
...  I  see  no  reason  to  challenge,  but  rather  to  support 
the  conclusion  of  MacMahon,  J.  Plaintiff  was  proved  to 
be  a  competent  baker,  and  his  work  was  admittedly  good  for 
over  a  month.  His  work  was  done  also  to  the  satisfaction  of 
the  manager  .  .  .  while  he  was  in  charge.  .  .  . 
There  were,  no  doubt,  complaints  as  to  bad  br©Eui  .  .  . 
after  the  cold  nights  set  in,  in  October,  but  the  explanation 
on  the  evidence  is  that  at  first  the  flour  was  musty,  and  then 
the  fresh  car-load  of  flour  was  of  poor  quality  .  .  .  and 
there  was,  besides,  the  ill-protected  bake-house,  which  was 
of  wood,  and  one  part  of  which  admitted  cold  draughts  dur- 
ing day,  and  became  cold  altogether  at  night.  The  flour,  he- 
aides,  was  at  times  procured  in  small  quantities  from  Sud- 
bury, and  became  cold  in  its  transmission,  and  no  proper 
means  of  its  being  warmed  to  the  proper  point  before  it  waa 
required  for  baking.  When  better  flour  was  obtained  during 
Wakeman^s  time,  at  the  beginning  of  1903,  plaintiff  made 
bread  bs  good  as  Wakeman^s  (which  is  conceded  to  be  good), 
tod  Wakeman  then  recommended  that  defendant  should 
keep  on  plaintiff  in  his  employ.  But  he  was  dismissed,  and 
hence  this  action,  which  has  been  rightly  determined,  and 
the  appeal  should  be  dismissed  with  costs. 
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divisional  court. 

CHAMPAGNE  v.  GRAND  TRUNK  R.  W.  CO. 

liailway — Injury  to  Person  Crossing  Track — Negligetice  — 
Failure  to  Oive  Warning  of  Approach  of  Train — Reason^ 
able  Excuse  for  Omission  to  Look  for  Train  before  Cross- 
ing— Question  for  Jury — Nonsuit  Set  aside — New  Trial. 

Action  to  recover  damages  for  injuries  sustained  by 
plaintiff  at  a  highway  crossing  of  defendants. 

Plaintiff  was  driving  in  a  southerly  direction,  at  night, 
along  a  road  called  the  Luzon  road^  which  crosses  defendants' 
line  at  a  right  angle.  The  carriage  in  which  he  was  driving 
was  struck  at  the  crossing  by  an  express  train  of  defendants 
from  the  east.  Plaintiff  was  thrown  out  and  injured,  and 
his  carriage  was  damaged. 

The  action  was  tried  at  Sandwich  before  Teetzel,  J.,  and 
a  jury. 

At  the  close  of  plaintiff's  case,  the  trial  Judge  determined 
that  there  was  no  evidence  to  submit  to  the  jury,  and  dis- 
missed the  action. 

Plaintiff  appealed,  and  his  appeal  was  heard  by  Boyd. 
C,  Stbeet^  J.,  Idington,  J. 

R.  C.  Clute,  K.C.,  for  plaintiff. 

W.  R.  Riddell,  K.C.,  for  defendants. 

Stbeet,  J. — For  the  purposes  of  this  appeal  we  must 
assume  in  favour  of  plaintiff  that  defendants  failed  to  give 
the  statutory  warning,  as  they  approached  the  highway,  by 
sounding  the  whistle  and  ringing  the  bell  of  the  engina  The 
evidence  shews,  however,  that  for  a  distance  of  about  1,000 
feet  to  the  east  of  the  crossing  there  was  no  obstruction  of 
any  kind  to  hinder  the  view  of  a  train  coming  from  that 
direction,  as  the  train  in  question  was. 

Plaintiff  says  that  he  neither  saw  nor  heard  the  train 
approaching  until  he  found  himself  actually  crossing  the 
track,  immediately  before  he  was  struck,  when  it  was  too  late 
to  avoid  it.  He  says  that  the  night  was  so  dark  that  he  could 
not  even  see  the  fences  at  the  side  of  the  road,  and  that  he 
mistook  his  position  in  consequence,  and  supposed  that  he 
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was  still  some  400  feet  away  from  the  railway  track  when 
he  found  himself  upon  it.  His  evidence  as  to  whether  he 
was  or  was  not  keeping  a  look-out  is  very  confused  and  con- 
tradictory. It  seems  plain,  however,  that  he  must  have  seen 
the  train  had  he  been  at  all  on  the  alert.  There  is  some  evi- 
dence that  the  cover  of  the  carriage  in  which  he  was  sitting 
was  up,  and  this  may  have  prevented  his  seeing  the  train. 

In  these  circumstances,  we  are  to  determine  whether  tlie 
nonsuit  was  right.  Has  plaintiff  adduced  evidence  which 
should  go  to  the  jury,  not  only  that  defendants  were  negli- 
gent, but  that  the  injury  he  received  is  attributable  to  their 
neg]igejice?    If  he  has  failed  to  do  so,  the  nonsuit  was  right. 

l^e  case  of  Wakeltn  v.  London  and  South  Western  E.  W. 
Co.,  12  App.  Cas.  41,  which  was  relied  on  by  both  parties, 
does  not  determine  the  case  before  us.     .     .     . 

In  the  present  case  plaintiff  has  proved  negligence  on  the 
part  of  defendants,  and  he  has  also  connected  their  negli- 
gence with  his  injury  by  saying  that,  if  they  had  given  the 
statutory  warning,  he  would  probably  have  heard  it,  and  so 
avoided  the  accident.  There  is,  therefore,  a  distinction  in 
this  respect  which  prevents  the  decision  in  the  Wakelin  case 
from  being  a  guide  to  us. 

In  my  opinion,  we  are  clearly  bound  by  the  authorities  to 
leave  to  the  jury,  upon  the  facts  in  evidence,  the  question 
whether  the  reason  given  by  plaintiff  for  his  not  having 
seen  the  train,  is  a  suflBicient  one.  It  is  for  them  to  deter- 
mine whether  plaintiff  exercised  reasonable  care  in  the 
circumstances. 

There  are  numerous  dicta  in  the  cases  which  cover  the 
point,  but  the  late  case  of  Vall^  v.  Grand  Trunk  K.  W.  Co., 
1 0.  L.  R.  224,  seems  to  me  decisive  upon  the  question  which 
arises  here. 

The  authorities  appear  to  have  gone  this  far :  that  where 
the  railway  company  fail  to  give  tiie  statutory  warning  of 
the  approach  of  a  train,  and  an  accident  happens,  plaintiff  is 
entitled  to  have  the  opinion  of  the  jury  upon  any  reasonable 
excuse  given  for  the  omission  to  look  out  for  the  approach  of 
the  train,  and  the  Judge  cannot  himself  pass  upon  the  suffi- 
ciency of  the  excuse.     .     .     . 

In  my  opinion  the  excuses  offered  by  plaintiff  in  the 
present  case  for  his  omission  to  see  the  approach  of  the  train 
in  time  to  avoid  the  accident,  should  not,  in  accordance  with 
the  authorities,  have  been  withdrawn  from  the  jury. 

Nonsuit  set  aside  and  new  trial  ordered.  Defendants  to 
pay  costs  of  former  trial  and  of  this  appeal. 

Boyd,  C,  and  Idington,  J.,  gave  reasons  in  writing  for 
the  same  conclusion. 
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WEEKLY  COURT. 

I 

ee  cajstada  woollen  mills,  limited. 

Company — Winding-up — Offer  to  Purchase  Assets — Ouaran- 
tee-money  Deposited  with  Liquidator — Return  by  Liqui- 
dator without  Order  of  Court — Impossibility  of  Offer  being 
Accepted. 

Appeal  by  the  liquidator  of  the  company  from  an  order 
(dated  7th  January,  1905)  made  by  James  S.  Cartwright, 
oflScial  referee,  in  the  course  of  a  reference  for  the  winding- 
up  of  the  company,  requiring  the  liquidator  on  or  before  14th 
January,  1905,  to  pay  into  Court  the  sum  of  $10,000,  being 
the  amount  paid  by  6.  F.  Benson  on  30th  September,  1904, 
with  the  oflEer  made  by  him  to  purchase  the  assets  of  the  com- 
pany. 

H.  Cassels,  K.C.,  and  E.  S.  Cassels,  for  the  liquidator. 

W.  6.  Thurston,  for  the  executors  of  E.  T.  Carter,  credi- 
tors. 

G.  H.  D.  Lee,  for  the  Dominion  Bank,  creditors. 

MacMahon,  J. — After  an  attempted  sale  by  auction  on 
15th  September,  1904,  which  proved  abortive,  Mr.  W.  D. 
Long,  on  22nd  September,  made  an  oflfer  in  writing  to  pur- 
chase the  whole  assets  of  the  bankrupt  estate  and  pay  there- 
for $253,000.     This  offer  was  accepted  by  the  referee.  .  .  . 

On  30th  September,  1904,  G.  F.  Benson  made  to  the 
liquidator  an  offer  of  $275,000  for  the  pmperty  and  assets 
of  the  company  as  covered  by  the  offer  of  Long.  Benson 
agreed  not  to  withdraw  his  offer  without  leave  of  the  Court; 
and  should  he  ...  do  so  *'  the  Court  is  to  be  at  liberty 
to  deal  with  the  sum  of  $10,000  deposited  by  me,  as  to  it 
seems  proper.'* 

The  $10,000  was  paid  by  Benson  to  the  liquidator,  wlio 
deposited  it  in  a  chartered  bank,  as  iiequired  by  sec.  35  of  the 
Winding-up  Act. 

Both  Long  and  Benson  were  inspectors  of  the  estate  at  the 
time  they  made  their  respective  offers  to  purchase. 

The  firm  of  W.  T.  Benson  &  Co.  (of  which  Q.  P.  Benson 
is  a  member)  by  motion  asked  the  referee  to  reconsider  the 
offer  of  Long    .     .     .    and  the  action  taken  thereon.    The 
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principal  gi^unds  of  the  motion  were:  (1)  that  Long's  offer 
was  too  low;  (2)  that  the  liquidator  was  opposed  to  the  offer 
being  accepted;  and  (3)  that  Long^  as  an  inspector^  was  dis- 
qualified from  being  a  purchaser.  This  motion  was^  on  11th 
October^  1904^  dismissed^  and  it  was  ordered  that  the  sale  to 
Long  be  confirmed^  and  the  liquidatoi<  was  directed  to  carry 
out  the  sale. 

W.  T.  Benson  &  Co.  appeal^  from  that  order  .  .  . 
and  I,  OB  23rd  October^  1904^  allowed  the  appeal  and  set  aside 
the  order  of  the  referee,  on  the  ground  that  Long,  being  an 
inspector  of  the  estate,  was  disqualified  from  becoming  a  pur- 
chaser: 4  0.  W.  R.  265. 

Long  obtained  special  leave  to  appeal  to  the  Court  of  Ap- 
peal fnom  that  order,  and  the  app^  has  been  heard,  and  is 
standing  for  judgment. 

On  27th  October,  1904,  the  liquidator  advised  the  in- 
spectors that  the  sale  to  Long  had  been  set  aside  by  the  Court, 
and  it  was  therefore  necessary  to  consider  the  best  means  to  be 
adopted  for  the  disposal  of  the  mill  properties,  and  he  called 
a  meeting  of  the  inspectors  at  his  ofiBce  on  Ist  November, 
1904,  to  assist  and  advise.  .  .  .  The  minutes  of  the  meet- 
ing state  ^'that  the  inspectors  are  of  opinion  that  the  offer 
of  0.  F.  Benson  should  not  be  accepted,  and  that  the  liquidar 
tor  should  at  once  look  for  purchasers  of  the  remaining  assets 
of  the  company.'*  They  then  place  a  minimum  limit  as  to 
the  prices  which  they  consider  should  be  accepted  for  certain 
of  the  properties  belonging  to  the  estate. 

Acting  on  the  advice  of  the  inspectors,  the  liquidator  de- 
clined to  accept  Mr.  Benson's  offer,  and  returned  him  his 
deposit  of  $10,000. 

The  argument  on  behalf  of  the  respondents  was,  that,  the 
$10,000  having  been  paid  to  the  liquidator  as  a  guarantee  of 
Benson's  good  faith  in  making  his  offer,  the  liquidator  was 
bound  to  retain  it  until  it  was  determined  by  the  Court 
whether  Benson  should  be  bound  by  his  offer  and  obliged  to 
complete  the  purchase  of  the  assets,  and  on  refusal  should 
forfeit  his  deposit. 

It  is  impossible  to  see  upon  what  principle  Benson  could 
be  forced  to  carry  out  his  offer  by  completing  the  purchase. 
The  referee  having  on  11th  October  dismissed  the  applica- 
tion of  G.  P.  Benson  &  Co.,  holding  that  Long  was  the  pur- 
chaser, and  confirming  the  sale  to  him,  G.  F.  Benson  would 
be  entitled  to  an  immediate  return  of  the  deposit.  And  an 
appeal  by  W.  T.  Benson  &  Co.  from  the  referee's  order  did 
not  place  G.  F.  Benson  in  any  different  position.    His  offer 
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had  been  rejected,  and  when  it  was  decided  that  Long,  be- 
cause he  was  an  inspector  of  the  estate,  could  not  become  a 
purchaser,  that  did  not  constitute  a  renewal  or  revival  of 
liis  (6.  F.  Benson's)  offer. 

Benson,  being  an  inspector  of  the  estate,  was  disqualified 
from  becoming  a  purchaser,  unless  he  had  first  obtained  the 
sanction  of  the  Court.  .  .  .  And  had  the  liquidator^ 
after  judgment  was  given  setting  aside  the  sale  to  Long, 
accepted  Benson's  offer,  the  sale  was  liable  to  attack  on  the 
same  ground  upon  which  it  was  held  that  the  sale  to  Long 
was  invalid. 

The  inspectors  reached  the  conclusion  that  Benson's  offer 
should  not  be  accepted,  and  the  liquidator's  duty  was  at  once 
to  notify  him  of  that  fact,  and  to  return  his  deposit. 

The  deposit  was  returned  on  3rd  November,  and  since 
then  the  liquidator  has,  with  the  assent  of  Long  and  of  the 
inspectors  (except  H.  J.  Carter),  disposed  of  over  $175,000 
of  the  assets  of  the  company;  and,  as  Benson's  offer  was  for 
the  whole  of  the  assets,  the  liquidator  could  not  enforce 
specific  performance,  and  on  that  ground  alone  Benson  could 
not  be  held  to  his  offer.     .     .     . 

Appeal  allowed  and  order  of  referee  set  aside  with  costs. 


Street,  J.  February  4th3  1905. 

TRIAL. 

DONOVAN  V.  TOWNSHIP  OF  LOCHIEL. 

Nuisance  —  Fouling  Watercourse  —  Ditch  Constructed  to 
Carry  Refuse  from  Factory — Liability  of  Municipality — 
Trespass — Local  Board  of  Health. 

Action  for  damages  for  fouling  plaintiff's  watercourse  by 
refuse  carried  into  it  by  means  of  a  ditch  constructed  by  de- 
fendants, and  for  an  injunction. 

D.  B.  Maclefnnan,  K.C.,  for  plaintiff. 

J.  Leitch,  K.C.,  for  defendants. 

Street,  J. — Plaintiff  is  a  farmer  owning  farm  A. ;  to  the 
north  of  him  is  farm  B.,  owned  by  another  farmer;  to  the 
north  of  farm  B.  is  a  township  road  within  the  jurisdiction 
of  defendants.    Abutting  on  the  road,  and  at  the  north-west 
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comer  of  farm  B.^  is  a  small  parcel  of  land  upon  which  a 
cheese  factory  has  been  in  operation  for  a  number  of  j^cars. 
A  drain  from  the  cheese  factory  leads  into  the  ditch  at  the 
side  of  the  highway.  A  few  years  ago  complaint  was  made 
to  the  provincial  board  of  health  by  plaintiff  and  others 
using  the  highway  that  the  whey  and'  other  refuse  from  the 
cheese  factory  had  collected  in  and  formed  a  stagnant  pool 
on  the  highway  close  to  the  cheese  factory,  and  in  front  oi 
farm  B.,  which  was  dangerous  to  the  public  health.  This 
complaint  was  referred  to  defendants,  who  sent  their  road 
commissioner  to  investigate  it.  He  seems  to  have  thought 
that  the  way  to  abate  the  nuisance  was  to  turn  it  upon  the 
neighbouring  land-owners.  The  owner  of  farm  B.  refused 
to  permit  a  drain  to  be  made  for  the  purpose  of  carrying  it 
upon  or  through  his  premises.  The  local  board  of  health  is 
said  then  to  have  given  directions  that  the  pool  on  the  high- 
way should  be  drained  at  the  expense  of  the  municipality 
south  through  farm  B.  to  a  watercourse  of  small  size  leading 
through  plaintiff's  farm  A.,  from  which  his  cattle  were  in 
the  habit  of  drinking.  The  consent  of  the  owner  of  farm 
B.  to  this  arrangement  was  procured  by  the  payment  to  him 
of  $10,  which  defendants  paid,  and  the  ditch  was  dug  at  the 
expense  of  defendants  by  their  own  road  commissioner, 
although  the  work  is  carefully  stated  in  their  books  to  have 
been  done  by  direction  of  the  board  of  health.  There  is  no 
endenee  of  any  notice  to  any  one  of  any  contemplated  action 
by  the  board  of  health,  nor  any  minutes  or  written  evidence 
whatever  of  the  action  alleged  to  have  been  taken  by  the 
board. 

The  result  is  that  the  refuse  from  the  cheese  factory  has 
been  ever  since  carried,  at  certain  seasons  of  each  year,  from 
the  cheese  factory  to  the  highway,  and  thence  along  the  ditch 
cut  for  the  purpose,  through  farm  B.,  into  plaintiff's  water- 
course, which  has  been  sensibly  polluted  in  consequence. 
Plaintiff  alleges  that  a  number  of  his  cows  drinking  from 
the  stream  have  been  made  sick  and  have  died  in  conse- 
quence. There  is  evidence  that  refuse  from  a  cheese  factory 
would  cause  the  sickness  noticed  in  plaintiff's  cattle. 

Defendants  deny  that  they  made  the  ditch  in  question 
from  their  highway,  and  they  say  that,  if  they  did  make  it, 
they  did  so  by  order  of  the  local  board  of  health,  and  are 
not  responsible. 

The  construction  of  the  ditch  or  drain  from  defendants' 
highway  to  plaintiff's  watercourse  was  undertaken  by  de- 
fendants' own  officer,  and  was  paid  for  by  defendants  under 
special  resolutions  of  the  council  of  the  municipality,  duly 
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recorded  in   their   minute   books^  in   which,  however,  it  is 
£itated  that  the  ditch  was  ordered  by  the  board  of  health. 

Defendants  were  clearly  trespafisers  in  throwing  this 
deleterious  matter  npon  plaintiff's  land,  unless  they  can 
shew  a  clear  statutory  power  entitling  them  to  commit  a  tres- 
pass in  abating  the  nuisance,  and  absolving  them  from  lia- 
bility for  having  committed  it.  It  is  almost  needless  to  say 
that  no  such  anthoriiy  is  to  be  found  in  any  Act 

If  they  were  guilty  of  maintaining  the  nuisance^  as  they 
undoubtedly  were,  the  board  of  health  had  power,  after  due 
notice  to  them,  to  order  them  to  abate  it,  and,  in  default  of 
their  obeying  the  order,  then  to  have  it  done  at  defendants' 
expense.  But  if  in  abating  the  nuisance  they  commit  a  tres- 
pass there  is  nothing  in  the  Act  absolving  them  from  the 
consequences. 

In  any  event  I  can  find  no  evidence  of  any  valid  order  by 
the  board  of  health  to  defendants  for  the  doing  of  auy  work. 

Defendants  have  sought  to  shew  that  the  refuse  which 
escaped  as  far  as  plaintiff's  land  was  too  inconsiderable  in 
quantity  to  have  affected  the  health  of  his  cattle. 

I  think  it  is  shewn  that  at  certain  seasons  refuse  from 
the  factory  sufficient  to  have  affected  plaintiff^s  cattle  was 
carried  through  the  drain  dug  by  defendants  to  plaintiff's 
land;  there  is  evidence  of  sickness  in  the  cattle  which  mi^t 
have  been  caused  by  this  refuse.  In  these  circumstances,  I 
do  not  think  plaintiff  is  called  on  to  prove  (which  would  be, 
in  fact,  impossible)  that  the  sickness  did  actually  arise  from 
that  cause. 

I  think,  therefore,  that  defendants  are  liable. 

I  assess  the  damages  at  $200,  and  I  order  that  defendants 
be  restrained  from  permitting  any  injurious  matter  to  escape 
from  the  highway  to  plaintiff's  land,  and  from  permittiug 
or  causing  to  flow  upon  plaintiff's  land,  by  way  of  the  said 
ditch  or  otherwise  from  the  highway,  any  water  or  other 
liquid  or  solid  matter  which  would  not  naturally  have 
reached  it. 

Defendants  must  pay  the  costs  of  the  action. 
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Cabt^vbight,  Master.  February  3rd,  1905. 

chambers. 

BOWEEMAN  v.  HALL. 

Pleading — Statement  of  Claim — Motion  to  Strike  out  Part — 
Execution  against  Interest  in  Land — Judgment — Remedy 
hy  Summary  Application. 

Motion  by  defendant  for  particulars  of  4tli  paragraph  of 
statement  of  claim^  and  to  strike  out  paragraph  7  as  em- 
barrassing. 

Grayson  Smith,  for  defendant. 

6.  W.  Hobnes,  for  plaintiff. 

The  Master  :  —  Defendant  agreed  to  buy  certain  real 
estate.  He  was  to  assume  a  first  mortgage,  make  a  certain 
down  payment,  and  give  a  second  mortgage  for  the  balance 
of  the  purchase  money. 

He  made  the  down  payment,  but  did  not  execute  tlie 
mortgage.  A  deed  was  made  out  to  his  nominee  but  not 
deUvered. 

Defendant  made  certain  payments  on  accoxmt,  and  in 
May  last  plaintiff  obtained  an  assignment  of  the  above  agree- 
ment from  defendant's  vendor.  In  November  he  commenceil 
the  present  action,  asking  either  specific  performance  or 
aak,  etc. 

The  7th  paragraph  of  the  statement  of  claim  alleges  re- 
covery of  a  judgment  in  June  last  in  the  County  Court  of 
York  by  plaintiff  against  defendant;  that  execution  has  been 
i^etnmed  nulla  bona;  and  that  defendant  appears  to  have  no 
property  except  his  interest  in  lands  described  in  the  above 
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mentioned  agreement,  and  now  vested  in  plaintiff,  subject 
thereto. 

The  prayer  for  relief  asks:  (2)  that  an  account  may  be 
taken  of  what  is  due  on  this  judgment;  (3)  that  defendant's 
interest  in  the  lands  in  question  be  declared  to  be  subject  to 
a  lien  for  such  amount;  and  (4)  may  be  sold  and  the  pro- 
ceeds applied  to  pay  such  sum,  as  well  as  the  arrears  due 
under  the  agreement. 

It  was  argued  that  plaintiffs  remedy  (if  any)  was  under 
Eule  1018,  and  that  he  could  not  proceed  by  action. 

Having  regard  to  the  last  clause  of  sec.  57  (12)  of  the 
Judicature  Act,  and  the  judgment  of  the  Court  of  Appeal  in 
McGowan  v.  Middleton,  11  Q.  B.  D.  471,  on  similar  words 
in  the  English  Act,  I  think  paragraph  7  should  be  allowed 
to  stand,  leaving  defendant  to  raise  the  point  again  by  way 
of  demurrer  in  his  statement  of  defence,  if  so  advised. 

Johnson  v.  Bennett,  9  P.  B.  337,  where  Proudfoot,  V.-C.^ 
followed  his  previous  decision  in  Kerr  v.  Styles,  26  Gr.  304, 
and  cases  there  cited,  seem  to  shew  that  plaintiff  is  pursuing 
his  proper  remedy  to  have  satisfaction  of  the  County  Court 
judgment. 

Defendant  also  asked  for  particulars.  It  was  conceded  at 
the  argument  that  these  must  be  given. 

The  costs  of  the  motion  may,  therefore,  be  in  the  cause, 
as  success  has  been  divided. 


Cartweight^  Master.  February  Gtii,  1905. 

chambers. 

BELL  V.  MOREISON. 

Particulars — Order  for  Delivery  before  Trial — Evidence  to  he 
Limited  to  Particulars  —  Non-delivery  of  Particulars  — 
Motion  to  Strike  out  Defence, 

On  10th  October  an  order  was  made  in  the  form  approved 
of  in  Noxon  Brothers  Manufacturing  Co.  v,  Patterson  and 
Brother  Co.,  16  P.  R.  40,  requiring  defendant  '^  within  three 
weeks  before  the  trial  of  the  action  to  furnish  full  particu- 
lars "  of  the  various  allegations  in  the  statement  of  defence. 

The  order  further  provided  that  ^Hhe  defendant  at  the 
trial  of  this  action  be  limited  in  his  evidence  to  the  particu- 
lars which  shall  have  been  delivered  and  filed  under  this 
order,  unless  otherwise  ordered  by  the  trial  Judge.^' 
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No  particulars  having  been  delivered,  plaintiffs  moved 
for  a  further  order  requiring  particulars  on  or  before  9th 
February,  and  that  in  default  the  statement  of  defence  be 
struck  out. 

R.  L.  Fraser,  for  plaintiffs. 

W.  N.  Ferguson,  for  defendant. 

The  Mastek. — Plaintiffs  are  executors,  and  defendant  is 
one  of  the  next  of  kin  of  deceased.  This  action  is  to  estab- 
lish a  will,  in  solemn  form.  Defendant  may  have  no  more 
than  suspicion  to  go  on.  He  may  be  intending  to  rely  on 
what  he  can  do  to  break  down  plaintiffs*  case  on  cross-exam- 
ination of  the  attesting  witnesses  and  by  using  what  is 
brought  to  light  through  the  usual  methods  of  discovery. 

He  may  possibly  succeed  in  this,  or  he  may  satisfy  the 
trial  Judge  that  costs  should  be  given  to  all  parties  out  of  the 
estate,  or  at  least  that  costs  shoidd  not  be  ^ven  against  de- 
fendant- He  may  now  be  satisfied  to  take  his  chances  of  get- 
ting some  one  or  other  of  these  decisions  at  the  trial. 

I  am  not  aware  of  any  precedent  for  such  an  order  as 
plaintiffs  are  asking  for;  and  the  judgment  of  the  Chancellor 
in  the  case  above  referred  to  is  opposed  to  it.  It  would  seem 
that  defendant  is  being  sufficiently  restricted  by  the  order  of 
10th  October.  If  his  conduct  appears  culpable,  it  can  be  bet- 
ter dealt  with  by  the  trial  Judge. . 

At  present  I  think  that  no  further  order  can  be  made,  and 
that  the  motion  should  be  dismissed  with  costs  to  defendant 
in  any  event. 

I  have  assumed  that  "the  three  weeks  before  the  trial,*' 
limited  in  the  order  of  10th  October,  have  already  begun. 
Bat  the  exact  effect  of  this  term,  in  a  case  to  be  heard  at  the 
Toronto  non-jury  sittings,  is  doubtful,  and  the  point  is  not 
to  be  considered  as  being  in  any  way  decided  on  this  motion. 
It  will  be  well  in  any  future  case  to  use  precise  and  definite 
language. 

Teetzel,  J.  February  6tpi,  1905. 

TRtAI- 

HEISTNING  V.  TORONTO  R.  W.  Co. 

Contract — Advertising  Privileges — Renewal — Uncertainty  — 
Invalidity — Construction  of  Contract, 

Action  by  an  advertising  firm  against  the  Toronto  Rail- 
way Company  and  the  Canadian  Street  Car  Advertising  Com- 
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pany  for  a  declaration  that  plaintififs  were  entitled  to  a  re- 
newal of  the  exclusive  privilege  of  placing  advertisements  in 
certain  spaces  in  the  cars  of  defendant  railway  company, 
and  that  their  rights  were  prior  to  those  of  defendant  adver- 
tising company,  and  for  specific  performance  of  an  agreement 
for  renewal,  or  for  damages. 

By  the»agreement  defendant  railway  company  leased  the 
privilege  to  plaintiffs  for  3  years  from  1st  September,  1901, 
at  an  annual  rental  of  $5,000 — ^'this  agreement  to  be  re- 
newable at  the  end  of  3  years,  at  a  price  to  be  agreed  upon, 
but  not  less  than  $5,000  per  annum/^ 

B.  E.  A.  DuVemet,  for  plaintiffs. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendant  railway 
company. 

S.  B.  Woods,  for  defendant  advertising  company. 

Teetzel,  J. —  ...  In  my  opinion  the  language  used 
in  this  agreement  is  too  vague  and  indefinite  to  crisate  any 
responsibility  either  for  specific  performance  or  damages. 

Plaintiffs'  right  to  renewal  depends  upon  the  parties  com- 
ing to  an  agreement  as  to  the  price.  No  machinery  is  pro- 
vided for  fixing  the  price,  in  the  event  of  the  parties  failing 
to  agree.  Nothing  binds  either  party  to  accept  the  minimum 
of  $5,000  in  the  event  of  a  failure  to  agree  upon  any  higher 
price.     ... 

As  I  view  the  provision,  it  is  no  more  than  an  engagement 
of  honour,  under  which  both  parties  promise  a  renewal  if  they 
can  agree  upon  the  price,  and  under  which  neither  party  has 
any  remedy  in  law  against  the  other  for  not  agreeing  or  for 
failing  to  make  a  bona  fide  effort  to  agree. 

Viewing  the  engagement  as  merely  honorary,  it  follows 
that  there  is  no  force  in  plaintiffs'  argument  that  in  any  event 
the  railway  company  could  not,  during  the  currency  of  plain- 
tiffs' lease,  put  it  beyond  their  (the  railway  company's) 
power  to  grant  plaintiffs  a  renewal  at  the  end  of  the  3  years. 

•         •         • 

[Manchester  Ship  Canal  Co.  v.  Manchester  Eace  Course 
Co.,  [1900]  2  Ch.  262,  [1901]  2  Ch.  37,  distinguished.] 

The  following  cases  may  be  referred  to  for  agreements 
held  void  for  uncertainty:  Montreal  Gas  Co.  v.  Vasey,  [1900] 
A.  C.  595;  In  re  Vince,  [1892]  2  Q.  B.  478;  Fogg  v.  Price, 
145  Mass.  513 ;  Price  v.  Assheton,  1  Y.  &  C.  Ex.  441 ;  also 
cases  cited  by  Mr.  C.  B.  Labatt,  "  Law  of  Options,"  36  C.  L. 
J.  564. 

Action  dismissed  as  against  both  defendants  with  costs. 
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February  26th,  1905. 
divisional  court. 
DOLAN  V.  BAKEE. 

Timber — Sale — Contract — Time  for  Removing  not  Specified 
— Attempt  to  Remove  after  Ten  Years — Construction  of 
Contract— Reasonable  Time — Injunction. 

Appeal  by  defendants  from  judgment  of  MaoMaiion',  J., 
3  0.  W.  B.  833,  in  favour  of  plaintiff  in  an  action  for  tres- 
pass to  land. 

The  appeal  was  heard  by  Boyd,  C,  Anglin,  J.,  Magee,  J. 

C.  E.  Hewson,  K.C.,  for  defendants. 

P.  E.  Hodgins,  K.C.,  and  T.  E.  Godson,  Bracebridge,  for 
plaintiff. 

BOYD,  C. — The  sealed  instrument  is  expressed  in  the  form 
of  a  grant  in  fee  simple,  but  it  is  not  intended  to  create  a  per- 
petuity in  the  thing  granted — it  contains  inherent  limita- 
tions. The  subject  dealt  with — "  timber  *^  to  be  cut — savours 
of  the  realty,  and  for  that  reason  the  contract  requires  to  be 
manifested  in  writing  so  as  to  satisfy  the  Statute  of  Frauds. 
The  grant  or  sale  is  not  of  all  the  trees,  but  of  so  much  timber 
as  the  purchaser,  his  heirs,  &c.,  may  see  fit  to  remove.  It 
is  further  limited  to  "  all  the  first  class  sound  merchantable 
saw  logs  and  firewood  timber  now  upon^^  the  lots  described. 

There  is  further  given  the  right  of  entry  "  at  all  times  '^ 
until  the  said  timber  shall  have  been  removed. 

There  is  a  special  provision  in  these  words,  "  the  vendors 
before  cutting  ox  clearing  hemlock  on  said  lands  shall  give 
the  purchaser  written  notice  in  each  year  of  such  intended 
cutting — ^to  be  given  in  each  year  and  to  apply  only  to  the 
then  ensuing  season^s  cutting  or  clearing;  and  will  not  fall 
bark  trees  in  bad  places  to  the  injury  of  the  purchasers  re- 
moving the  same.^' 

The  price  was  to  be  50  cents  a  thousand  b.  m.,  except  hem- 
lock, which  was  to  be  25  cents,  and  for  No.  1  firewood  10  cents 
a  cord. 

This  deed  was  made  on  13th  December,  1889,  and  was 
registered  24th  March,  1898.  This  action  was  begun  in 
1904 — ^the  date  of  the  issue  of  the  writ  is  not  given  as  it 
should  be  on  the  record — to  restrain  the  cutting  and  removal 
of  the  timber  by  defendant,  who  is  assignee  of  the  first  pur- 
chaser. 
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In  1890  the  plaintiff  gave  notice  of  cutting  and  peeling 
hemlock,  and  a  second  notice  of  further  cutting  and  peeling 
in  second  year  after  the  contract,  but  no  action  was  taken  by 
defendant  to  remove  and  pay  for  the  trunks,  and  they  are 
lying  decaying  on  the  land. 

In  1900,  nothing  having  been  done  in  the  way  of  enter- 
ing and  cutting  trees  by  defendant,  plaintiff  made  sale  of  the 
timber  to  one  Middlebrough,  and  then  received  a  letter  from 
defendant  Baker  forbidding  the  sale. 

On  6th  December,  1900,  Baker  sold  and  conveyed  to  his 
co-defendants  all  the  timber  covered  by  his  deed  of  1889, 
and  in  1903  men  went  on  to  cut  and  remove  all  the  timber 
under  defendants'  orders,  and  in  consequence  this  action  was 
brought. 

Defendant  Baker  was  not  on  the  place  after  he  bought  the 
timber,  and  no  entry  was  made  on  the  premises  for  over  10 
years.  The  question  is  as  to  lots  24  in  the  13th  and  24 
in  the  14th  concessions  of  Medora.  Plaintiff  lived  on  lot  24 
in  13th,  and  has  cleared  over  20  acres  thereon  from  year  to 
year  since  1889 ;  the  lots  adjoin,  with  bush  on  each  lot,  and 
the  bush  part  is  not  enclosed ;  but  it  has  been  constantly  used 
by  plaintiff  for  pasturing  his  cattle  on  and  cutting  down  such 
small  wood  or  trees  as  he  wanted.  There  is  sufficient  evidence 
of  his  being,  not  only  in  legal,  but  in  actual,  possession  of 
the  whole. 

These  seem  to  be  all  the  material  facts  as  to  the  surround- 
ings of  the  case. 

According  to  the  common  law  of  England  ^^  timber  "  was 
strictly  applicable  only  to  three  kinds  of  trees,  oak,  ash,  and 
elm,  because  of  their  being  fit  and  commonly  employed  for 
building  purposes;  but  by  custom  other  trees,  such  as  ttrch 
and  beech,  were  also  considered  timber  because"  serviceable 
and  used  for  the  same  purpose.  We  have  the  same  varieties 
of  trees  in  this  country  and  others,  which  when  of  proper 
size  are  used  for  construction,  and  are  treated  as  timber. 
In  England  as  a  rule  nothing  is  considered  to  be  timber 
unless  of  twenty  years'  growth;  though  in  some  places  they 
judge  by  the  size  of  the  trees,  and  those  that  have  reached 
the  dimensions  of  two  feet  in  girth  or  six  inches  in  diameter 
are  classed  as  timber :  Whitty  v.  Dillon,  2  F.  &  F.  68 ;  Dunn 
v.  Bryan,  Ir.  R.  7  Eq.  143;  Honeywood  v.  Honeywood,  L.  B. 
18  Eq.  306. 

As  defined  by  Robinson,  C.J.,  in  Miller  v.  Clark,  10  U.  C. 
R.  10,  '^  timber  means  the  trunk  of  the  tree  or  any  part  of  it 
while  it  exists  in  the  solid  state;"  tops  and  limbs  would  ho 
thus  excluded.     In  the  present  contract,  the  evidence  shews 
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what  was  meant  to  be  included  in  the  term  "  timber."  On 
the  land  were  standing  and  growing  varieties  of  trees  such  as 
pine,  hemlock,  oak,  elm,  ash,  beech,  birch,  basswood,  maple. 
The  pine  was  not  bought,  as  defendant  admits;  the  hemlock 
was  to  be  cut  and  peeled  for  tan  bark  by  plaintiff,  and  the 
wood  or  trunk  was  to  be  purchased  by  Baker  at  a  price  fixed. 
It  was  understood  apparently  that  the  parts  of  trees  cut  and 
j^uitable  for  firewood  were  to  be  paid  for  also  at  so  much  a  cord. 

It  is  not  important  now  to  consider  whether  all  the  hardwood 
was  sold  or  only  certain  varieties;  but  everything  not  to  be 
regarded  as  timber  at  the  date  of  the  contract  was  excluded ; 
the  words  of  description  being  "  all  the  first  class  sound 
merchantable  saw  logs  and  fire  wood  timber  now  upon  "  the 
two  lots  in  question.  The  growth  of  timber  then  existing  was 
being  dealt  with,  not  a  later  growth. 

Though  the  instrument  gives  a  right  to  so  much  of  the 
soil  and  for  so  long  as  is  suflBcient  to  sustain  and  nourish  the 
trees  sold  till  they  are  actually  cut  down,  yet  the  substantial 
purport  of  the  whole  transaction  is  the  sale  of  a  merchant- 
able commodity;  the  standing  trees  are  to  be  turned  into  saw 
logs  and  timber;  the  conveyance  severed  them  in  law  from 
the  freehold;  and  the  question  now  is  whether  the  actual 
severance  in  fact  should  not  have  been  within  a  reasonable 
time  or  within  the  period  fixed  by  the  Statute  of  Limitations 
for  exercising  a  right  of  entry  on  lands.  A  right  of  choice 
is  given  to  the  purchaser — all  trees  are  not  sold,  but  such  as 
he  may  see  fit  to  remove — should  not  this  right  of  selection  be 
exercised  within  reasonable  limits  of  time?  The  parties 
had  in  contemplation  a  speedy  removal,  though  no  time  is 
expressed  in  the  writing.  Both  speak  of  the  purchaser's  in- 
tention to  enter  upon  the  cutting  the  next  year  and  the  bring- 
ing up  of  a  floating  mill  to  the  lake  near  the  place  for  the 
purpose  of  cutting  up  the  trees,  and  getting  the  firewood 
necessary  for  the  mill  from  this  place.  Plaintiff's  wife  says 
that  five  years  was  spoken  of  as  the  limit,  but  the  husband 
says  that  this  was  not  mentioned,  but  that  five  years  would 
have  sufiBced  to  get  all  off. 

No  cases  can  be  expected  in  England  on  such  a  question 
as  to  timber;  but  they  are  not  uncommon  in  the  United 
States,  where,  as  with  us,  timber  is  one  of  the  chief  products 
of  parts  of  the  country. 

It  appears  to  me  that  a  very  reasonable  doctrine  is  laid 
<lown  in  a  late  case  from  the  pine  State  in  which  the  law  is 
fully  discussed,  viz.,  McEae  v.  Stillwell,  111  Ga.  65  (1900). 
An  instrument  in  the  form  of  a  deed  conveyed  to  the  grantees 
at  a  price  per  acre  "  all  the  pine  timber  suitable  for  saw  mill 
purposes  "  on  lots  described,  with  right  of  entry,  &c.,  and  no 
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limit  as  to  time.  It  was  held  incumbent  on  the  grantees  or 
their  assignees  to  cut  and  remove  such  timber  within  a  rea- 
sonable time  from  the  sale^  and  that  on  failure  to  do  so  their 
interest  ceased  and  determined ;  and  further,  that  what  would 
be  a  reasonable  time  for  so  doing  was  a  question  of  fact  to 
be  passed  upon  and  decided  in  the  light  of  all  the  facts  and 
circumstances  surrounding  the  transaction.  This  decision 
was  aflSrmed  in  a  later  case  in  the  same  volume  of  Goethe  v. 
Lane,  at  p.  400.  The  same  statement  of  law  was  made  in 
Pennsylvania  in  a  case  decided  in  1899,  Patterson  v.  Graham, 
164  Pa.  St.  235,  where  the  Court  said:  "Undoubtedly  in  a 
contract  for  the  sale  of  timber  where  the  parties  intend  a 
severance,  and  no  time  is  fixed  within  which  it  is  to  be  re- 
moved, the  law  implies  that  the  grantee  will  remove  it  within 
a  reasonable  time,  and  what  is  a  reasonable  time  is  to  be  de- 
termined by  all  the  circumstances:"  p.  241.  In  that  case 
the  delay  of  eleven  years  was  held  unreasonable.  And  again 
in  Tennessee  in  1902  was  decided  Carron  v.  Three  States  Co., 
wherein  the  holding  was  that  a  sale  of  standing  timber  vrith- 
out  stipulation  as  to  time  of  removal  gives  only  a  reasonable 
and  not  an  unlimited  time:  29  S.  W.  R.  320.  I  think  that 
the  germ  of  what  is  now  under  consideration  may  be  found 
in  the  words  of  Parke,  B.,  in  Hewitt  v.  Johns,  7  Exch.  79 
(1857),  in  which  he  says:  "Wherever  trees  are  excepted 
from  a  demise,  there  is  by  implication  a  right  in  the  land- 
lord to  enter  the. land  and  cut  the  trees  at  all  reasonable  times. 
If  indeed,  he  leaves  them  on  the  land  for  an  unreasonable 
time  he  does  more  than  the  law  authorizes  him  to  do." 

More  than  a  reasonable  time  elapsed  in  this  case  before 
anything  was  done  by  the  purchaser.  There  was  a  condi- 
tional grant  of  so  much  suitable  timber  for  saw  logs  as  the 
purchaser  might  see  fit  to  cut — it  was  contemplated  that 
there  should  be  the  selection  and  cutting  and  removal  of 
substantially  the  same  growth  of  timber  as  was  then  on  th^ 
land,  and  not  trees  subsequently  maturing  as  timber — ^not, 
it  may  be,  an  immediate  severance,  but  one  not  unreasonably 
remote;  operations  on  both  sides  were  contemplated  forthwith, 
and  the  inaction  of  the  purchaser  is  cogent  evidence  of  his 
abandonment  of  the  right  to  enter  and  cut. 

I  do  not  consider  the  case  having  regard  to  the  applica- 
tion of  the  Statute  of  Limitations;  on  the  other  ground  of 
imexplained  and  unreasonable  delay,  I  think  the  judgment 
.should  be  aflBrmed  with  costs. 

Anglin  and  Magee,  JJ.,  severally  gave  reasons  in  writing 
for  the  same  conclusion. 
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Februaby  6tii,  lyOo. 

DIVISIONAL  COURT. 

MENDELS  V.  GIBSON. 

Mortgage — Action  on  Covenant  for  Payment — Attempted  Ex- 
ercise of  Power  of  Sale — Agreement  for  Sale  on  Credit, 
not  Carried  Out— Removal  of  Building  from  Land — In- 
ability  to  Reconvey  Poperty  in  Original  Condition — Lior 
bility  of  Mortgagee  to  Account  for  Price,  though  not  Paid 
— Possession — Rents  and  Profits. 

Appeal  by  plaintiff  from  judgment  of  Anglin^  J.,  4  0. 
W.  R.  336. 

6.  H.  Watson,  K.C.,  for  plaintiff. 

T.  D.  Delamere,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.J. — The  action  is  brought  on  a  covenant 
by  defendant  for  the  payment  of  $700  and  interest,  contained 
in  a  chattel  mortgage  from  him  to  plaintiff,  bearing  date  20th 
April,  1899. 

Defendant  sets  up  in  answer  to  plaintiff's  claim  that  the 
chattel  mortgage  was  given  as  collateral  security  to  a  mort- 
gage on  a  cheese  factory  and  the  land  on  which  it  stood, 
which  he  had  given  to  plaintiff,  and  on  which  there  remained 
<ine  the  $700  secured  by  the  chattel  mortgage;  that  plaintiff 
^k  possession  of  the  property  covered  by  both  mortgages 
^^  sold  it  on  7th  August,  1902,  under  the  power  of  sale 
jWch  the  mortgages  contained,  to  Alvin  W.  Mitchell,  for 
5W0;  that  Mitchell  subsequently  sold  the  property  for  $1,000 ; 
that  the  machinery  contained  in  the  factory  was  immediately 
removed  by  Mitchell  or  his  grantee;  that  the  factory  was 
dismantled  by   Mitchell,   and   '^removed  piecemeal   several 
miles  from  the  original  location '/'  and  that  plaintiff,  by  these 
dealings  with  the  mortgaged  property,  ^^is  estopped  from 
proceeding  with  an  action  on  the  covenant." 

According  to  the  evidence  given  at  the  trial,  defendant 
left  Ontario  and  went  to  the  North-West  Territories  imme- 
diately after  the  chattel  mortgage  was  given,  without  making 
any  provision  for  payment  of  the  mortgage  money  or  for  the 
care  of  the  property,  which  was  left  vacant,  and  he  has  re- 
mained in  the  North- West  Territories  ever  since.  Plaintiff 
in  the  following  year  took  proceedings  under  his  powers  of 
sale,  and  after  advertisement  of  the  intended  sale  put  up 
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the  property  at  auction  on  2l8t  May,  1900,  when  the  highest 
bid  was  $150,  and  the  property  was  withdrawn.  On  7th 
August,  1902,  plaintiff  sold  the  property  by  private  sale  to 
]\Iitchell  for  $760.  On  the  same  day  an  instrument  in  writ- 
ing containing  the  terms  of  the  agreement  for  sale  was  exe- 
cuted by  both  parties.  According  to  its  terms,  the  purchase 
money  was  to  be  paid  as  follows:  $100  on  1st  May,  1903; 
$250  on  1st  November,  1903;  and  the  remaining  $400  on 
1st  November,  1904 — all  with  interest  from  the  date  of  the 
dgreement.  The  agreement  provides  for  the  conveyance  of 
the  property  upon  payment  of  the  purchase  money  an3  in- 
terest, and  that  plaintiff  will  suffer  the  purchaser,  his  heirs 
and  assigns,  to  occupy  and  enjoy  the  property  until  default. 
•     •     •     . 

Plaintiff  did  not  himself  occupy  or  use  the  property ;  the 
key  of  the  factory  was,  however,  under  his  control,  and  the 
purchaser,  about  1st  March,  1903,  obtained  it  from  the 
custodian  of  it,  by  plaintiff's  direction.  Mitchell  never 
used  or  occupied  the  factory,  but  shortly  after  his  purchase 
sold  the  property  to  Slavin  and  Magann,  who  proceeded  at 
once  to  take  the  factory  down,  and  removed  most  of  the 
materials  of  which  it  was  composed  to  another  site  several 
miles  distant,  where  they  remained  at  the  time  of  the  trial. 
The  boiler  and  engine  were  not  removed,  but  the  other  pro- 
perty comprised  in  the  chattel  mortgage  appears  to  have  been 
taken  away. 

Plaintiff  was  not  a  party  or  privy  to  what  was  done  by 
Slavin  and  Magann,  and  did  not  become  aware  of  it  until 
after  the  removal  had  taken  place,  and  nothing  appears  in 
the  evidence  to  warrant  the  conclusion  that  he  afterwards 
acquiesced  in  what  had  been  done.  The  most  that  can  be 
said  is,  that  he  took  no  steps  to  compel  the  restoration  of  the 
property  or  to  require  the  wrongdoer  to  answer  in  damages 
or  otherwise  for  having  removed  it. 

Mitchell  never  completed  his  purchase  or  paid  anything 
on  account  of  either  purchase  money  or  interest,  and  the 
factory"  remained  closed  and  unused  until  it  was  taken  down. 

The  trial  Judge  came  to  the  conclusion  that  the  contract 
for  sale  to  Mitchell  and  the  giving  to  him  of  possession  did 
not  amount  to  an  exercise  of  his  power  of  sale  by  plaintiff 
sufficient  to  extinguish  defendant's  equity  of  redemption,  and 
that  defendant  was  not  entitled  to  credit  for  the  purchase 
money  on  the  footing  of  a  completed  sale  to  Mitchell,  and 
defendant  being  therefore  entitled  to  redeem,  and  plaintiff, 
not  being  in  a  position  to  reconvey  the  security  as  it  was 
when  he  took  possession  or  when  he  gave  possession  to  Mit- 
chell, was  not  entitled  to  enforce  the  covenant  sued  on,  and, 
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Mowing  Be  Thuresson,  3  0.  L.  K.  271, 1  0.  W.  R.  4,  he  made 
the  following  direction  for  the  entry  of  judgment :     .     .     . 

[The  action  was  to  be  dismissed  unless  plaintiff  satisfied 
the  Master,  upon  a  reference,  that  he  was  in  a  position  to  re- 
convey  the  mortgaged  property  substantially  as  it  was  when 
he  took  possession.] 

I  am  unable  to  agree  with  the  conclusion  of  the  trial 
Judge. 

The  principle  upon  which  Be  Thuresson  was  decided  is 
not,  in  my  opinion,  applicable  to  such  a  case  as  this.     .     .     . 

"Beference  to  Walker  v.  Jones,  L.  B.  1  P.  C.  50 ;  Lockhart 
V.  Hardy,  9  Beav.  349,  357;  Perry  v.  Barker,  8  Ves.  527,  13 
Ves.  799 ;  Gowland  v.  Garbutt,  13  Gr.  578 ;  Schoole  v.  Sail, 
1  Sch.  &  Lef.  176;  Stokoe  v.  Bobson,  3  V.  &  B.  51,  19  Ves. 
385;  Shelmardine  v.  Harrol,  6  Madd.  39;  Kinnaird  v.  Trol- 
lope,  39  Ch.  D.  636 ;  Dyson  v.  Morris,  1  Hare  427 ;  Palmer 
V.  Hendrie,  27  Beav.  349,  28  Beav.  341.] 

I  have  found  no  case  in  which  the  principle  has  been 
applied  where  the  mortgagee  is  in  a  position  to  restore  the 
whole  of  the  mortgaged  estate,  but  not  in  the  condition  in 
which  it  was  when  he  took  possession,  even  although  the 
altered  condition  is  due  to  his  own  act  or  the  acts  of  those 
for  whose  dealings  with  the  estate  he  is  answerable  to  the 
mortgagor. 

To  give  such  a  "wide  application  to  the  principle  would 
make  it  impossible  for  a  mortgagee  who  had  entered  into 
possession  of  mortgaged  property  worth  not  more,  it  might 
be,  than  one-tenth  of  his  debt,  to  sue  upon  the  covenant, 
if  he  had  either  by  acts  or  omissions  caused  or  suffered  the 
condition  of  the  property  to  be  altered,  be  it  by  pulling  down 
a  building  or  the  improper  cutting  down  of  a  tree,  or  the 
like,  though  the  result  had  been  to  depreciate  the  value  of 
the  property  but  to  a  trifling  extent. 

In  my  opinion  the  principle  does  not  extend  to  a  mere 
alteration  of  the  character  or  condition  of  the  mortgaged 
estate,  where  the  mortgagee  is  in  a  position  to  reconvey  the 
whole  of  the  land  itself.  I  use  this  expression  as  meaning 
the  land  apart  from  that  which  is  affixed  to  it,  either  by  the 
operation  of  nature  or  the  hand  of  man,  such  as  a  tree  or 
a  btiilding;  there  is,  as  I  view  it,  no  good  reason  why  he 
should  not  be  entitled  to  recover  the  mortgage  money  after 
deducting  from  it  what  may  be  sufficient  to  compensate  the 
mortgagor  for  tlie  injury  done  to  the  mortgaged  property 
by  the  wrongful  act  or  default.    .    .     . 

[Reference  to  Munsen  v.  Hauss,  22  Gr.  279.] 


! 


236  ^^^  ONTARIO   WEEKLY  REPORTER. 

I  am  unable  to  see  any  sound  reason  for  preventing  the 
mortgagee  from  suing  where  the  impaired  condition  of  the 
mortgaged  estate  is  due  to  his  own  acts^  and  allowing  him 
to  sue  when  that  condition  is  due  not  to  his  acts  but  to  his 
neglect  to  perform  the  duties  which  rested  upon  him  as  a 
mortgagee  in  possession    .     .    . 

It  is  unnecessary  to  consider  whether  a  case  may  not 
arise  in  which,  though  the  act  of  the  mortgagee  has  been 
only  the  unlawful  destruction  of  a  building  on  the  mortgaged 
land,  he  may  nevertheless  be  precluded  from  suing  on  the 
covenant.  It  may  be  that  where  the  building  is  of  such  a 
character  that  compensation  in  money  would  not  be  an  ade- 
quate indemnity  to  the  mortgagor  for  the  injury  done  by  its 
destruction,  the  principle  of  the  cases  to  which  I  have  re- 
ferred may  be  applicable.  I  express  no  opinion  on  the  point, 
for  it  is  sufficient  to  say  that,  for  such  an  injury  as  was  done 
to  the  mortgaged  premises  in  this  case,  beyond  question  full 
compensation  may  be  given  by  charging  the  mortgagee  with 
the  loss  occasioned  thereby  to  the  mortgagor. 

Nor  is  it  necessary,  in  the  view  I  take,  to  consider  whether, 
on  the  facts  of  this  case,  had  no  sale  under  the  power  taken 
l)lace,  plaintiff  would  have  been  answerable  for  the  wrongful 
act  of  Slavin  and  Magann  in  pulling  down  the  factory  build- 
ing and  removing  from  the  land  the  materials  of  which  it 
was  composed,  though  my  present  impression  is  that  plain- 
tiff is  not  answerable  for  those  acts,  and  is  answerable,  if  at 
all,  for  the  consequences  of  them  only  to  the  extent  of  any 
loss  which  may  have  been  sustained  by  the  mortgagor  owing  to 
plaintiff  not  having  taken  steps  to  recover  damages  for  the 
wrongfid  acts  of  Slavin  and  Magann,  or  to  compel  them  to 
restore  the  factory  to  its  former  .condition. 

I  am  of  opinion,  however,  that  plaintiff  is  bound  to  ac- 
count for  the  whole  of  the  purchase  price  which  was  to  have 
been  paid  by  Mitchell.  Plaintiff  was  not  entitled,  according 
to  the  terms  of  the  powers,  to  sell  on  credit,  but  a  sale  made 
by  a  mortgagee  on  credit,  if  a  real  sale,  is,  according  to  the 
decided  cases,  a  valid  exercise  of  the  power,  if  the  mort- 
gagee stands  ready  to  account  to  the  mortgagor  for  the  price 
as  so  much  money  received  by  him  in  cash :  Thurlow  v.  Mac- 
keson,  L.  R.  4  Q.  B.  97,  and  cases  there  cited;  see  also  Ken- 
nedy V.  De  Trafford,  [1896]  1  Ch.  262,  [1897]  A.  C.  180; 
Beatty  v.  O'Connor,  6  0.  E.  731. 

It  is  not,  I  think,  open  to  plaintiff  to  contend  that  the 
sale  was  an  invalid  one,  and  it  having  been  made  for  a  price 
less  in  amount  than  was  owing  upon  his  mortgage,  he  must 
be  taken  to  have  received  the  whole  of  the  agreed  purchase 
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^oney,  or  at  least  to  have  taken  upon  himself  the  risk  of  the 
^^lure  of  the  purchaser  to  pay.     .     .     . 

[Bank  of  Upper  Canada  v.  Wallace,  16  Gr.  280,  and  Willes 
•  Levett,  1  De  G.  &  S.  392,  distinguished.] 
A   Plaintiff  is  not,  1  think,  chargeable  with  rents  and  pro- 
!®  for  the  period  which  elapsed  after  defendant  left  the  Pro- 
^^  to  the  time  of  sale,  or  for  any  part  of  that  period. 
^  He  did  not,  as  I  have  said,  occupy  the  premises,  and  is, 
^.^fore,  not  chargeable  with  any  occupation  rent;  he  re- 
^»  jM  no  rents  and  profits,  and  is  not,  in  my  opinion,  charge- 
/Q^for  rents  and  profits  which  he  might  have  received  but 
Prw^B  wilful  neglect  or  default.    He  was  not  bound  to  take 
*  ^*5^ion,  and  did  not,  I  think,  do  so,  at  all  events  until  he 
^8lde  the  agreement  with  Mitchell.    The  key  of  the  premitjes 
Was  in  the  possession  of  one  Lane,  with  whom  it  had  been 
left  by  defendant,  and  all  that  plaintifE  did  was  to  send  the 
auctioneer  to  the  factory  when  the  sale  was  about  to  take 
place,  to  make  an  inventory  of  the  chattels  which  were  in 
it   The  fact  that  Lane,  by  the  direction  of  plaintiff,  gave  the 
auctioneer  the  key  to  enable  him  to  enter  the  factory  for  that 
purpose,  or  the  fact  that  Lane  was  asked  by  plaintiff  to  look 
after  the  property  for  him,  or  both  of  these  facts  combined, 
did  not  constitute  a  taking  possession  by  plaintiff  so  as  to 
charge  him  with  liability  for  the  rents  and  profits  which  he 
might  have  received  from  the  property,  if  indeed  he  could 
have  rented  it,  which  is  upon  the  evidence  quite  problematical. 
Upon  the  whole,  I  am  of  opinion  that  the  judgment  ap- 
pealed from  should  be  reversed,  and  in  lieu  of  it  judgment 
should  be  entered  for  plaintiff  for  the  mortgage  money  and 
interest  (including  the  costs  of  exercising  the  power  of  sale, 
vhich  may  be  taxed  if  defendant  so  desires),  less  the  amount 
of  Mitchell's  purchase  money  ($760),  treating  it  as  a  sum 
received  on  7th  August,  1902. 

February  6th,  1905. 
divisional  court. 

SCOTT  V.   SPRAGUE'S  MERCANTILE   AGENCY   OF 

ONTARIO,  LIMITED. 

Fraud  and  Misrepresentation  —  Action  for  Damages  for 
Fraudulent  Representations  Inducing  Contract — Failure 
to  Prove  Actual  Fraud, 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  4  0. 
W.  B.  454,  dismissing  action. 

J.  H.  Rodd,  Windsor,  for  plaintiff. 

J.  A.  Macintosh,  for  defendants. 
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The  Court  (Meredith,  C.J.,  Anglin^  J.,  Magee,  J.), 
dismissed  the  appeal  with  costs. 


Cartwright,  Master.  February  7th,  1905. 

chambers. 

* 

DOULL  V?  DOELLE. 

Attachment  of  Debts  —  Judgment  against  Married  Woman, 
Payable  out  of  Separate  Estate — Proceeds  of  Insurance 
on  Life  of  Husband. 

Motion  by  plaintiffs  to  make  absolute  a  garnishing  sum- 
mons. 

F.  J.  Eoche,  for  plaintiffs. 

W.  E.  Middleton,  for  defendant. 

The  Master. — The  money  attached  is  in  the  hands  of  the 
Commercial  Travellers^  Association  of  Canada.  It  is  the  pro- 
ceeds of  a  policy  on  the  life  of  defendant's  husband,  the  policy 
being  payable  to  her. 

Judgment  was  signed  against  defendant  on  11th  April, 
1899,  on  certain  promissory  notes  given  by  her  during  cover- 
ture, all  of  them  made  subsequent  to  60  Vict.  ch.  22  (0.) 

By  that  judgment  plaintiffs  were  declared  to  be  entitled 
to  recover  $1,310.51  from  defendant  "payable  out  of  her 
separate  estate.^' 

In  Softlaw  V.  Welch,  [1899]  2  Q.  B.  at  p.  427,  Vaughan 
Williams,  L. J.,  said :  "  The  Scott  v.  Morley  form  is  the  right 
form  of  judgment  whenever  the  action  is  brought  on  a  con- 
tract made  by  a  married  woman  during  coverture."  And 
A.  L.  Smith,  L. J.,  said :  "  The  fact  of  a  married  woman  be- 
coming discovert  does  not,  apart  from  the  provisions  of  the 
Act  of  1893  (from  which  the  Ontario  Act  of  1897  is  copied), 
extend  her  liability  upon  contracts  made  by  her  during  cover- 
ture." 

It  was  contended  for  defendant  that  the  judgment  must 
be  followed  strictly,  and  could  not  be  held  to  bind  after- 
acquired  property. 

It  seems,  however,  to  follow  from  what  was  said  in  Soft- 
law  V.  Welch  (supra)  that  this  argument  cannot  be  sustained. 

The  judgment  as  entered  was  the  only  possible  judg- 
ment. But,  in  the  subsequent  events  which  have  happened, 
the  words  of  the  statute  apply,  so  that  the  judgment  is  "  now 
enforceable  by  process  of  law  against  (this  as  well  as)  all 
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property  which  she  may  thereafter  while  discovert  possess  or 
be  entitled  to/* 

It  is  just  as  if  the  sheriff^  tinder  an  execution  in  the  words 
of  this  judgment,  had  seized  a  quantily  of  valuable  jewelry 
recently  left  by  will  to  defendant. 

Could  defendant  prevent  this  being  done? 

The  motion  should  therefore  be  granted  with  costs — ^those 
of  garnishees  to  be  paid  by  plaintiffs,  and  added  to  their  claim 
against  defendant. 


Idingtox,  J.  February  7th,  1905. 

CHAMBERS. 

SLEMIN  V.  TORONTO  POLICE  BENEFIT  FUND. 

Pleading — Statement  of  Claim — Motion  to  Strike  out  Por- 
tions— Allegations  of  Material  Facts. 

Appeal  by  defendants  the  Toronto  Police  Commissioners 
from  order  of  Master  in  Chambers,  ante  178,  so  far  as  it 
refused  to  strike  out  paragraphs  18,  20,  and  25  of  the  state- 
ment of  claim. 

J.  S.  FuUerton,  K.  C,  for  appellants. 

R.  C.  Clute,  K.C.,  for  plaintiff. 

Idington,  J.,  aflSrmed  the  Master^s  order  except  as  to 
paragraph  5,  which  he  ordered  to  be  amended.  Costs  of 
appeal  to  be  costs  in  the  cause. 


Falcokbbidge,  C.J.  February  7th,  1905. 

weekly  court. 

Re  CORBIT. 

\Vill — Construction — Devise — Incomplete  Form — Sufficiency/ 
—  Substituted  Devise  over  —  Restraint  on  Alienation  — 
Void  Condition — Annuity  in  Perpetuity — Vagueness — 
Charge  on  Land — Sale  Subject  to. 

Motion  by  the  Toronto  General  Trusts  Corporation,  the 
administrators  de  bonis  non,  with  the  will  annexed,  of  the 
estate  of  Martin  Corbit,  who  died  on  20th  January,  1861,  for 
an  order  declaring  the  true  construction  of  his  will  and  deter- 
mining certain  questions  as  to  the  distribution  of  his  estate. 
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The  will  was  dated  20th  January,  1861,  and  was  as  fol- 
lows : 

"  First  that  my  wife  Mary  Corbit  shall  have  all  the  right 
title  and  privilege  of  renting  for  her  own  use  and  support 
during  her  lifetime  all  the  houses  on  this  lot  on  letter 
0  lot  No.  17  South  Dalhousie  with  all  furniture  goods  and 
chattels  whatsoever.  This  premises  is  never  to  be  sold.  Mrs. 
Corbit  shall  have  it  as  long  as  she  lives.  After  her  death  I 
will  it  to  Steven  Corbit  or  the  oldest  son  of  Michael  Corbit 
and  that  the  same  shall  be  bound  to  pay  the  sum  of  ten  pounds 
per  year  to  Bridget  Ryan  eldest  daughter  of  Bill  Ryan  Mon- 
treal during  her  lifetime  and  after  her  death  to  the  next 
kin.  Lott  N'o.  21  South  Patrick  street  to  John  Corbit.  Ash- 
bumham  Hill  property  to  John  Franklin  after  the  first  of 
May,  1861.  The  fifty  pounds  which  will  be  paid  to  Mr. 
Lees  on  the  first  of  May  next  is  to  be  laid  out  as  directed  in 
head  stone  and  other  necessary  expenses  under  the  direction 
of  William  Kennedy  and  William  Garrett.  I  leave  six  pounds 
to  Steven  Gartett  son  of  William  Garrett.  After  Mrs.  Cor- 
bit^s  death  all  the  funds  is  to  be  given  to  Fany  Franklin.  If 
there  is  not  suflBcient  sum  of  money  to  pay  all  the  debts,  John 
Corbit  shall  for  his  share  pay  any  deficiency  out  of  the  lot 
on  St.  Patrick  street.    .    .     /' 

The  questions  raised  by  the  motion  were  as  follows : — 

(1)  Whether  the  testator  died  intestate  as  to  lot  12  on 
the  east  side  of  Dalhousie  street,  letter  0,  Ottawa. 

(2)  Whether  the  testator  intended,  by  the  words  he  used 
in  his  will,  "  Lot  on  letter  0  lot  No.  17  South  Dalhousie,^' 
to  devise  lot  12  to  his  widow  for  life,  and  after  her  death 
to  Stephen  Corbit  Or  to  the  eldest  son  of  Michael  Corbit;  and 
whether  the  will  in  fact  sufficiently  expressed,  by  the  words 
of  such  devise,  such  intention  so  as  to  pass  and  devise  lot 
12  to  his  wife  for  life,  and  after  her  death  to  Stephen  Corbit, 
or  the  eldest  son  of  Michael  Corbit. 

(3)  And  in  case  the  Court  decrees  that  the  answer  to 
question  1  is  ^^no,^'  and  to  question  2,  ^^yes,^'  to  whom  does 
lot  12  devolve,  and  to  whom  should  the  administrators  convey 
the  same? 

(4)  In  case  the  Court  decrees  that  the  eldest  son  of 
Michael  Corbit,  that  is  to  say,  James  Corbit,  or  that  the 
descendants  of  Stephen  Corbit,  or  either  of  them,  is  or  are 
entitled  to  lot  12,  after  the  death  of  the  testator's  widow, 
what  is  the  estate  to  which  James  Corbit,  or  to  which  the 
descendants  of  Stephen  Corbit,  is  or  are  entitled,  and  what 
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valid  condition  or  conditions  attaches  or  attach  thereto  or 
limit  it? 

(5)  Whether  the  condition  that  the  lands  and  premises  are 
''  never  to  be  sold  ^'  is  void,  or  not. 

(6)  To  whom,  after  the  death  of  Bridget  Eyan  (now 
Mrs.  Bridget  O^Keefe),  is  to  be  given  the  ten  pounds  each 
3'ear,  (a)  to  the  next  of  kin  of  Bridget  Eyan,  or  (6)  to  the 

next  of  kin  of  the  deceased  testator;  and  what  is  the  legal 
effect  of  this  condition ;  and  is  not  this  whole  gift  itself  void, 
as  offending  against  the  rule  against  perpetuities,  or  as  too 
vague  to  mean  anything? 

(7)  Whether  the  payment  of  £10  each  year  to  Bridget 
Eyan,  or  to  the  next  of  kin,  is  a  lien  or  charge  upon  lot  12. 

(8)  In  case  the  payment  of  £10  each  year  cannot  be  made 
out  of  the  yeariy  revenue  or  income  from  lot  12,  how  is  the 
deficiency  thereof  to  be  made  up,  and  upon  whom  is  the  Iobs 
to  fall  ? 

(9)  Whether  the  administrators  can  and  should  sell  and 
convey  lot  12,  pursuant  to  the  powers  in  them  vested,  for  the 
purpose  of  paying  the  costs  and  disbursements  of  the  admin- 
istrators and  of  the  administration,  and  free  from  the  claims 
rof  Bridget  Eyan  and  of  the  next  of  kin  of  either  Bridget 
Eyan  or  of  the  testator,  so  as  to  give  to  a  purchaser  thereof 
a  good  title  in  fee  simple. 

A.  E.  Lussier,  Ottawa,  for  the  Toronto  General  Trusts 
Corporation,  administrators  de  bonis  non  with  will  annexed. 

C.  J.  E.  Bethune,  for  the  oflBcial  guardian  representin 
the  unascertained  next  of  kin  of  Bridget  Eyan  (O'Keefe). 


Palcokbridge,  C.J. — The  will  which  has  to  be  considere<l 
was  not  only  not  drawn  by  a  lawyer,  but  was  drawn  by  some 
illiterate  person. 

In  answer  to  questions  1  and  2 :  the  testator  did  not  die 
intestate  as  to  lot  12  on  the  east  side  of  Dalhousie  street,  but 
by  the  words  he  used  he  intended  to  devise  said  lot  12  as 
therein  set  forth. 

In  answer  to  questions  3  and  4,  I  am  of  opinion  that 
Stephen  Corbit  having  died  before  the  vndow,  who  was  the 
life  tenant,  there  is  a  substitutional  gift  to  the  eldest  son  of 
Michael  Corbit,  who  is  therefore  the  person  entitled,  subiect 
to  the  charge  hereinafter  mentioned :  Underhill  &  Strahan, 
p.  224. 

VOL.  V.    O  W  B.  HO.   6 — 15 
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5.  The  condition  that  "  the  premises  is  never  to  be  sold '' 
is  void,  beinff  an  absolute  and  nnqualified  restraint  on  alien- 
ation: Re  Watson,  14  0.  R.  48;  Blackburn  v,  McCallum, 
33  S.  C.  R.  65. 

6.  The  legacy  of  £10  a  year  after  the  death  of  Bridget 
Ryan  to  "  the  next  kin  ^'  is  void  as  offending  against  the  rule 
of  perpetuities,  and  as  being  too  vague  to  mean  anything. 
It  might  be  "  the  next  kin  "  of  the  testator  or  "  the  next  kin  '* 
of  Bridget  Ryan,  or  of  Bridget's  father. 

7.  The  payment  of  £10  each  year  to  Bridget  Ryan,  novr 
O'Keefe,  is  a  lien  or  charge  upon  lot  12. 

8.  This  question  is  not,  strictly,  a  question  for  the  Court. 
Any  one  taking  the  land  must  take  it  with  the  burden. 

Question  9  is  in  the  same  position.  I  take  it  the  land 
must  be  sold  subject  to  the  charge. 

The  circumstances  of  this  case  are  very  exceptional,  and 
it  is  ordered  that  in  any  event  the  costs  of  the  official  guar- 
dian be  paid  by  the  administrators  de  bonis  non. 


Meredith,  C.J.  February  7th,  1906. 

WEEKLY  COURT. 

RE  BUNYAN  AND  CANADIAN  PACIFIC  R.  W.  00. 

Contract  —  Assignment  —  Payment  for  Work  Done  —  Esti^ 
mates — ''  Moneys  Due  " — Moneys  Retained  as  Guarantee 
— Moneys  Payable  to  Contractor — Claims  of  Lien-holders, 
Assignees,  and  Creditors — Priorities — Marshalling. 

Appeal  by  the  Bank  of  Ottawa  from  a  repori;  of  a  local 
Master  upon  a  reference  to  asceri:ain  the  respective  rights  of 
the  claimants  to  a  fund,  and  to  settle  their  priority  and  ad- 
just their  claims  with  respect  thereto.  The  fimd  consisted  of 
a  sum  of  money  owing  by  the  railway  company  to  Michael  G. 
Bunyan  for  work  done  on  the  railway  imder  a  contract.  The 
fund  was  claimed  by  mechanics^  lien  holders,  persons  claim- 
ing imder  assignments  of  the  whole  fund  or  pari;  of  it,  and 
Division  Court  garnishing  creditors. 

On  27th  May,  1"904,  the  Master  reported  that  the  whole 
fund  available  for  distribution  was  $5,513.24 ;  that  $1,756.90 
should  be  distributed  amouff  lien-holders;  $1,381.75  among 
certain  assignees;  $100  paid  to  a  garnishing  creditor;  and 
$1,824.77  to  the  Bank  of  Ottawa. 
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From  this  report  there  was  an  appeal,  upon  which,  inter 
alia,  a  reference  back  was  directed  for  the  purpose  of  ascer- 
taining whether  the  assignment  under  which  the  Bank  of 
Ottawa  claimed  was  limited  to  the  September  and  October 
estimates. 

Upon  the  reference  back  the  Master  foimd  that  the 
assignment  was  so  limited,  and  he  rieduced  the  amount  from 
$1,824.77  to  $505.52  by  deducting  from  $1,986.77,  which  he 
found  to  be  the  amount  of  the  September  and  October  esti- 
mates, $1,481.25,  the  aggregate  amount  of  the  claims  of  the 
assignees,  which,  according  to  the  Master's  finding,  were 
entitled  to  priority  over  the  bank's  claim. 

The  appeal  was  from  this  report. 

F.  E.  Hodgins,  K.C.,  for  appellants. 

W.  E.  Middleton  and  H.  L.  Dunn,  for  the  respondents. 

Meredith,  C.J. — ^The  first  ground  taken  by  the  appel- 
lants is,  that  the  Master  should  not  have  found  that  the 
October  estimates  amounted  to  $1,986.77,  as  he  did  find,  but 
to  that  sum  with  the  percentages  retained  by  the  raUway 
company  added. 

The  assignment  to  the  appellants  was  made  by  Bunyan, 
dated  11th  November,  1903,  in  these  words:  "I  hereby 
a.s8ign  to  the  Bank  of  Ottawa  all  moneys  due  to  me  under  m^ 
contracts  for  the  year  1903  with  the  Canadian  Pacific  Bail- 
way  Company  as  diewn  by  the  estimates  hereto  annexed.'' 

Bimyan's  contract  with  the  railway  company  is  dated  3rd 
June,  1903,  and  is  for  the  doing  of  work  at  scheduled  prices 
on  different  sections  of  their  line. 

Paragraph  18  of  the  contract  is  as  follows:  *^ Approxi- 
mate estimates  of  the  work  done  under  this  contract  are  to  be 
made  at  the  end  of  each  calendar  month  by  the  engineer,  and 
payments  thereon  shall  be  made  by  the  railway  company  to  the 
contractor  on  or  about  the  20th  day  of  the  next  ensuing  month, 
less  all  previous  payments  and  less  10  per  cent,  of  the  amount 
of  each  and  every  such  monthly  estimate,  which  last  men- 
tioned percentage  may  be  retained  by  the  railway  company  as 
an  additional  security  for  the  performance  of  this  contract 
by  the  contractor  until  the  same  has  been  completely  per- 
formed.'' 

And  paragraph  19  provides  as  follows:  ^'When,  in  the 
opinion  of  the  chief  engineer  of  the  railway  company,  this 
agreement  has  been  completely  performed  within  the  time 
herein  provided,  subject  to  the  foregoing  provision  as  to  ex- 
tension, he  shall  certify  the  same  in  writing  imder  his  hand. 
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with  a  final  estimate  of  the  work  done  by  the  contractor 
and  a  statement  of  the  amount  due  and  unpaid^  and  the  rail- 
way company  shall,  within  60  days  after  such  completion, 
pay  to  the  contractor  the  full  amount  which  shall  be  so  f oimd 
due,  including  the  percentage  retained  on  former  estimates  as 
aforesaid,  except  as  in  this  agreement  is  otherwise  provided, 
upon  delivery  by  the  contractor  to  the  company,  if  required, 
of  a  good  and  valid  release  and  discharge  of  and  from  any 
and  all  claims  and  demands,^'  etc. 

Monthly  estimates  were  from  time  to  time  made  by  the 
railway  company  in  accordance  with  the  terms  of  the  contract. 

The  estimate  is  a  certificate  from  the  division  engineer 
of  the  railway  company,  setting  forth  in  detail  the  work  done 
during  the  month,  the  amounts  included  in  the  previous 
estimate,  the  "  total  ^'  work  done,  the  rates  at  which  the  work 
was  to  be  paid  for,  and  the  amounts  earned.  From  the  aggre- 
gate of  the  amounts  earned  is  deducted  "  percentage  retained 
10  per  cent.,''  and  from  the  balance  is  then  deducted  "  amount 
previously  retained,''  stating  the  month  for  which  the  re- 
turn was  made,  and  the  ultimate  balance  is  stated  to  be 
'*  amount  for  the  month  of  " — ^the  month  for  which  the  esti- 
mate was  made 

The  Master  in  taking  the  accounts  has  proceeded  upon  the 
assumption  that  the  appellants  acquired  by  their  assignment 
the  right  to  receive  only  the  $1,300.28  and  $1,083.84  shewn 
by  the  October  estimates  as  the  amounts  for  that  month,  sub- 
ject in  both  cases  to  prior  claims,  and  this  is  objected  to  by 
the  appellants,  who  contend  that  the  assignment  passed  to 
them  not  only  these  sums  but  the  percentages  which  were  re- 
tained as  shewn  by  the  estimates,  and  which  Bunyan  was  en- 
titled to  have  paid  to  him  upon  the  final  completion  of  his 
contract. 

The  appellants'  contention  in  this  respect  is,  I  think,  well 
founded.  The  assignment  to  them  is  not  simply  of  the 
October  estimates,  but  of  "  all  moneys  due  imder  my  contract 
.     .     .    as  shewn  by  the  estimates  hereto  annexed." 

The  words  ^'moneys  due"  are  not,  I  think,  used  in  the 
sense  of  presently  payable,  but  extend  to  money  owing  though 
not  presently  payable.  Such  an  interpretation  of  the  lan- 
guage the  parties  have  used  accords  with  what  must  have 
been,  I  think,  their  intention,  for,  upon  the  other  construc- 
tion, owing  to  the  prior  assignments  which  had  been  made  by 
Eunyan,  the  fund  assigned  would  not  have  been  such  a  secu- 
rity as  he  had  agreed  to  give  for  the  advance  of  $2,000  which 
was  made  to  him  by  the  appellants  on  the  faith  of  it. 
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The  October  estimates  .  .  .  shew,  in  my  opinion, 
when  read  in  the  light  of  clauses  IS- and  19  of  the  contract, 
that  the  railway  company  owed  to  Bunyan  the  two  sums  of 
$1,300.28  and  $1,083.84,  which  were  presently  payable,  and 
the  two  sums  of  $980.15  and  $1,128.11,  which  were  not 
presently  payable,  because  they  were  retained  by  the  railway 
company  as  security  for  the  performance  of  the  contract,  and 
were  to  be  paid  to  the  contractor  only  when  he  had  completed 
it  on  his  part. 

The  Master  has  not  thought  that  the  two  sums  of 
$1,300.28  and  $1,083.84  were  any  the  less  money  due  on  the 
contract  because  the  calculations  upon  which  their  ascertain- 
ment was  based  were  subject  to  revision  when  the  jBnal  esti- 
mate should  come  to  be  made,  and  in  this  he  was,  in  my 
opinion,  right.     .     .     . 

I  do  not  imderstand  why  the  appellants  were  by  the 
order  treated  as  being  assignees  of  the  September  estimates. 
There  is  no  pretence  that  these  were  assigned  to  them.  This 
is,  however,  unimportant.     .     •     • 

If  I  had  been  of  a  different  opinion  as  to  the  effect  of  the 
assignment,  the  report  must,  nevertheless,  I  think,  have  been 
varied,  for  the  appellants  are  entitled  to  invoke  the  doctrine 
of  marshalling,  and  indeed,  as  between  them  and  the  lien- 
holders,  the  Master  has  applied  it. 

The  creditors  having  garnishee  orders,  except  Downing, 
have  as  against  the  appellants  no  higher  rates  ^an  Bunyan 
himself  had,  and  therefore  as  to  them  the  fimd  is  to  be 
marshalled  so  that  any  of  the  claimants  whose  assignments 
have  been  given  priori^  to  the  appellants,  who  are  entitled  to 
be  paid  not  out  of  some  particular  estimate,  but  out  of  what 
at  any  time  might  be  or  become  due  to  the  contractor,  must 
first  resort  to  that  part  of  the  fimd  which  is  not  appropriated 
to  the  payment  of  the  appellants*  claim.    .     . 

The  right  of  all  the  assignees  who  were  given  priority  to 
the  appellants  to  be  paid  out  of  the  fund  is  not  open  to  be 
questioned  upon  this  appeal,  and  therefore,  if  the  doctrine  of 
marshalling  is  to  be  applied,  it  will  be  by  subrogating  the 
appellants  to  the  rights  of  the  prior  assignees  in  as  far  as  they 
were  entitled  to  have  the  estimates  subsequent  to  the  October 
ones  applied  in  satisfaction  of  their  claims. 

The  appeal  must,  therefore,  be  allowed,  and  for  the  find- 
ing of  the  Master  there  must  be  substituted  a  judgment 
declaring  that  the  appellants  are  entitled  to  rank  on  and  be 
paid  out  of  the  fimd  as  found  by  the  first  report.  This  is, 
of  comae,  subject  to  any  change  or  modification  which  may 


246  ^^^  ONTARIO   WEEKLY  REPORTER. 

be  necessary  to  be  made  consequent  on  the  final  disposition  of 
the  claim  of  Simpson  &Eowland. 

There  will  be  no  costs  of  the  appeal^  unless  on  further 
directions  the  Court  sees  fit  to  direct  them  to  be  paid  out 
of  the  fund.  Such  a  disposition  of  them,  in  my  opinion, 
would  not  be  an  unfair  one. 


Anqlin^  J.  Februaky  7th,  1905. 

TRIAL. 

HOPKINS  V.  BUBCHAED. 

Master  and  Servant — Injury  to  Servant — Death — Negligence 
— Defect  in  Ways — Contributory  Negligence — Course  of 
Employmen t — Sunday  Work — Jiiry — Nonsuit, 

Action  to  recover  damages  for  death  of  plaintiflPs  hus- 
band, an  engineer  employed  by  defendants,  who  was  killed 
on  Sunday  17th  July,  1904,  while  engaged,  as  plauitiS 
alleged,  in  repairing  a  steam  pipe  which  ran  along  a  wall 
above  defendants^  boiler  room.  The  space  above  the  boiler 
room  had  formerly  been  used  as  a  drying  kiln,  but  after  a  fire 
which  occurred  some  months  before  the  date  of  the  accident, 
its  use  had  been  discontinued,  and  the  flooring  removed,  only 
a  few  boards  being  left,  which  were  partly  charred  through, 
and  were  afterwards  whitewashed  over.  The  deceased  had 
been  for  12  years  in  defendants*  employment,  and  must  have 
known  these  facts.  Nobody  saw  the  accident  happen.  The 
deceased  was  found  lying  on  the  floor  of  the  boiler  room, 
his  position  and  surroimdings  making  it  apparent  that  he 
had  fallen  owing  to  one  of  the  boards  mentioned  having 
given  way  under  his  weight.  Plaintiff  claimed  to  recover 
l>oth  at  common  law  and  under  the  Workmen's  Compensation 
Act. 

At  the  close  of  plaintiff's  case,  defendants  moved  for  a 
nonsuit,  and  renewed  the  motion  after  all  the  evidence  was 
in.  Judgment  was  reserved  upon  the  motion,  and  questions 
submitted  to  the  jury,  who  failed  to  agree  upon  any  finding 
except  that  there  was  no  proof  of  negligence  which  should  be 
attributed  to  defendants  as  personal  negligence,  contra-dis- 
tinguished from  evidence  of  an  employee. 

J.  M.  Godfrey  and  A.  McNab,  for  plaintiff. 

E.  E.  A.  DuVernet,  for  defendants. 

Anglin,  J.  ...  I  am  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury  of  negligence  either  of  defendants 
or  of  their  employees.    The  situation  of  the  defective  board. 
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the  breaking  of  which  caused  the  accident  to  deceased^  was 
such  that  no  reasonably  careful  man  in  his  position  would 
haye  used  it^  as  he  must  have  used  it  on  the  Sunday  in 
quesidon.  It  was  obviously  not  intended  for  such  use.  More- 
over, upon  the  evidence  adduced  on  behalf  of  plaintiff,  I  do 
not  think  the  jury  could  properly  have  found  that  deceased, 
when  injured,  was  engaged  in  the  course  of  his  employment 
by  defendants,  which,  in  ordinary  circumstances,  extended 
from  Monday  morning  to  Saturday  at  noon  in  each  week: 
Hohnes  v.  Mackay,  [1899]  2  Q.  B.  319.  This  excludes  the 
application  of  the  statute.  The  only  finding  made  by  the 
jury  n^atives  the  existence  of  any  right  of  action  at  com- 
mon law. 

Action  dismissed  with  costs. 


Fbbbuaby  7th,  1905. 
divisional  court. 

IMPERIAL  BAlfK  OF  CANADA  v.  HINNEGAN. 

Btils  of  Exchange — Action  on — Defence  of  Payment — Bills 
Accepted  for  Goods  Sold — Destruction  of  Goods  by  Fire — 
Application  of  Insurance  Moneys — Interest  of  Vendees — 
Insurable  Interest — Trust — Notice — Indemnity, 

Appeal  by  plaintiffs  from  judgment  of  Mebedith,  J.,  in 
60  far  as  in  favour  of  defendants  in  an  action  on  bills  of  ex- 
change. 

J.  BickneU^  K.C.,  for  plaintiffs. 

J.  S.  Eraser,  Wallaceburg,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
ilAHON,  J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.J. — The  action  is  brought  against  de- 
fendants as  acceptors  of  two  bills  of  exchange,  each  for  $525, 
dated  12th  October,  1903,  drawn  by  A.  H.  Ea3rmond  on  and 
accepted  by  them,  and  payable  5  months  after  date;  and  the 
defence  is  that  the  bills  were  given  in  payment  of  the  price 
of  700  bushels  of  flax  seed  sold  by  Baymond  to  defendants; 
that  it  was  one  of  the  terms  of  the  sale  of  it  that  Baymond 
should  keep  the  flax  seed,  while  it  remained  in  his  possession 
pending  delivery  to  defendants,  insured  against  fire  for  the 
benefit  of  defendants;  that  plaintiffs  had  notice  of  all 
this  when  they  became  holders  of  the  bills;  that  at  the  time  of 
their  purchase  of  the  flax  seed  it  was,  with  the  rest  of  the 
contents  of  a  warehouse  belonging  to  Baymond,  in  which  the 
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ilax  seed  was  stored^  insured  against  loss  by  fire  for  $6^000; 
that  Baymond  kept  the  insurance  on  foot^  increasing  it  on 
;;^4th  November^  1903^  to  $8,000^  until  and  at  the  time  when, 
on  22nd  February,  1904,  the  warehouse  and  its  contents,  in- 
cluding the  700  bushels  of  flax  seed,  were  totally  consumed 
by  fire;  that  plaintiffs,  to  whom  **  the  loss  was  payable''  un- 
der the  insurance  contracts,  received  $6,250,  which  was 
accepted  in  full  satisfaction  of  the  claim  of  fiaymond  on  the 
then  existing  contract  of  insurance  for  the  loss  on  the  con- 
tents of  the  warehouse;  and  that  defendants  were  entitied  to 
have  the  insurance  money  applied  pro  tanto  in  payment  of 
the  bills,  and  that  so  applying  it  the  bills  were  paid. 

It  appears  from  the  evidence  adduced  at  the  trial  that  the 
flax  seed  sold  to  defendants,  with  other  flax  seed  belonging  to 
liaymond,  was  covered  by  assignments  issued  by  him  to 
plaintiffs  under  sec.  74  of  the  Bank  Act,  and  held  by  theni 
as  security  for  his  indebtedness  to  them;  that  Saymond 
made  the  sale  of  the  700  bushels  sold  to  defendants  with  the 
assent,  if  not  by  the  direction,  of  plaintiffs,  for  the  purpose 
of  reducing  his  overdraft  with  them,  and  that  he  was  author- 
ized by  plaintiffs  to  sell  the  flax  seed  free  from  their  claim 
under  their  security  agreements. 

It  appears  also  that  there  was  no  separation  of  the  700 
bushels  from  the  bulk  of  the  flax  seed  in  the  warehouse,  but 
the  proper  conclusion  upon  the  evidence  is,  I  think,  that  what 
was  sold  by  Eaymond  and  purchased  by  defendants  was  700 
bushels  to  be  taken  from  the  quantity  of  flax  seed  in  the  ware- 
house at  the  time  of  the  sale  to  defendants ;  the  agreement  of 
Eaymond  to  insure  for  the  benefit  of  defendants  was  also,  I 
think,  proved;  that  is  to  say,  his  agreement  was  in  effect  that 
the  existing  insurance  which  he  held  on  the  contents  of  his 
warehouse  should  be  held  for  the  benefit  of  defendants  to  the 
extent  of  the  700  bushels,  and  that  he  would  keep  up  the 
insurance  until  delivery  of  the  flax  seed  to  defendants  had 
been  made.  It  also  appears  clearly  that  plaintiffs  always 
recognized  the  right  of  defendants,  if  they  had  been  so 
minded,  to  have,  out  of  the  quantity  of  flax  seed  in  Eay- 
mond's  warehouse,  the  700  bushels  which  they  had  bought. 
It  was  not,  however,  shewn  that  plaintiffs  had  notice  of  Eiay- 
mond's  agreement  to  insure.  The  contract  of  insurance  exist- 
ing when  defendants'  purchase  was  made,  by  its  express  terms 
covered  flax  seed  in  bins  and  bags,  being  Raymond's  own  or 
held  on  trust  or  on  commission  or  sold  but  not  delivered,  con- 
tained in  his  storehouse  in  the  town  of  Essex  (i.e.,  the  ware- 
house itt  which  the  flax  seed  bought  by  defendants  was 
stored),  and  that  in  force  when  the  fire  occurred  covered 
flax  seed  in  bins  and  bags,  dressed  flax  and  hemp  fibre  in 
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bales  and  tow  in  bales,  being  Raymond's  own  or  held  on 
trust  or  on  commission  or  sold  but  not  delivered. 

The  trial  Judge  gave  judgment  directing  a  reference  to 
ascertain  whether  any,  and  if  so  how  much,  of  the  insurance 
money  was  referable  to  the  flax  seed  purchased  by  defendants, 
reserving  further  directions  and  all  questions  of  costs  until 
after  the  report  upon  the  reference  had  been  made;  and  from 
that  judgment  the  present  appeal  is  brought. 

Upon  the  facts,  as  I  have  stated  them,  it  is  not  open  to 
question  that,  although  the  property  in  the  700  bushels  may 
not  have  passed  to  defendants,  they  had  nevertheless  an  in- 
surable interest  in  them:  Box  v.  Provincial  Ins.  Co.,  18  Qr. 
280. 

Nor  is  it,  I  think,  open  to  question  that,  as  between  de- 
fendants and  Eaymond!,  the  insurance  contracts  and  any 
moneys  which  Raymond  should  become  entitled  to  receive 
under  them  were  in  his  hands  bound  by  a  trust  in  favour  of 
defendants  to  the  extent  of  their  interest  in  the  subject  matter 
of  the  insurance. 

Putting  their  case  on  the  highest  ground  possible,  and 
asBmning  that,  not  having  had  notice  of  Raymond's  agree- 
ment as  to  the  insurance,  they  are  not  aflEected  by  it,  I  can  see 
no  reason  why,  if,  after  takmg  out  of  the  insurance  moneys 
received  by  them  sufficient  to  indemnify  them  for  what  was 
destroyed  by  fire,  excluding  the  700  bushels  of  flax  seed  which 
defendants  were  entitled  to  have,  a  balance  remains,  defend- 
ants are  not  entitled  to  be  paid  that  balance  to  the  extent  of 
the  value  of  their  700  bushels  at  the  time  of  the  flre. 

It  may  be  that  plaintiffs  are  not  entitled  to  put  their  case 
on  as  high  ground  as  this,  and  that  Raymond  having  insured, 
not  only  the  flax  seed  which  he  owned,  but  that  which  he  held 
on  trust  and  that  which  he  had  sold  but  not  delivered,  the 
insurance,  as  far  as  it  was  applicable  to  defendants*  700 
bushels,  is  a  security  held  by  plaintiffs  to  the  benefit  of  which 
defendants,  on  payment  of  the  bills,  are  entitled,  notwith- 
standing that  plaintiffs  may  not  have  had  notice  of  Ray- 
mond's agreement  to  insure. 

The  700  bushels  purchased  by  defendants  come,  as  it  ap- 
pears to  me,  clearly  within  the  description  either  of  flax  seed 
held  by  Raymond  on  trust  or  flax  seed  sold  but  not  delivered, 
and  it  is  difficult  to  see  how,  having  an  insurance  contract 
assigned  to  them  which  on  its  face  covers  flax  seed  held  on 
trust  by  the  insured  or  sold  by  him  and  not  delivered,  and 
having,  as  they  clearly  had,  notice  of  the  agreement  which 


250  '^^^  ONTARIO   WEEKLY  REPORTER. 

liaymond  had  made  with  defendants^  except  the  term  of  it  as 
to  his  insuring  the  flax  seed  for  the  benefit  of  defendants,  it 
is  possible  for  plaintifEs  to  deny  the  right  of  defendants  to 
receive  so  much  of  the  insurance  money  as  was  referable  tx) 
defendants*  700  bushels. 

As  I  imderstand  the  judgment  which  has  been  directed  to 
be  entered,  nothing  is  concluded  as  to  the  rights  of  defend- 
ants in  respect  of  the  insurance  money^  not  eyen  that  in  any 
view  or  to  any  extent  they  are  entitled  to  the  benefit  of  it, 
tliough  I  gather  from  what  was  said  by  counsel  for  plaintiffs 
at  the  trial  that  it  was  conceded  that  if,  after  taking  out  of 
the  insurance  moneys  received  by  plaintiffs  what  was  suflB- 
cient  to  indemnify  tibiem  for  the  loss  by  fire  on  the  contents  of 
the  warehouse,  excluding  the  700  bushels  of  flax  seed  bought 
by  defendants,  a  balance  remained,  defendants  are  entitled 
to  it. 

In  my  view,  if  the  trial  Judge  erred  at  all  it  was  in  pro- 
nouBc-ing  a  judgment  which  is  too  favourable  to  plaintife, 
and  Ibat  this  appeal  entirely  fails  and  should  be  dismissed 
with  cosi.s. 


Pebruaky  7th,  1905. 
divisional  court. 

EE  BAINSVILLE  SCHOOL  SECTION. 

Public  Schools — Formation  of  New  School  Section — Award 
— Statutory  Requirements — Area  of  Section — Number  of 
Children  of  School  Age — Determination  of  Arbitrators — 
Jurisdiction — Power  of  Court  to  Review. 

Appeal  by  the  corporation  of  the  township  of  Lancaster 
from  order  of  Anqlin,  J.,  4  0.  W.  E.  455,  dismissing  appel- 
lants^ motion  to  set  aside  an  award. 

D.  B.  Maclennan,  K.C.,  for  appellants. 

C.  A.  Hasten  and  J.  A.  Chisholm,  Cornwall,  for  respon- 
dents. 

The  Court  (Palconbridge,  C.J.,  Britton,  J.,  Idikg- 
TON,  J.),  dismissed  the  appeal  with  costs,  agreeing  with  the 
opinion  of  Anglin^  J. 

I 
Britton  and   Idinoton,  JJ.,  expressed   their   views    in 

writing. 
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^^ON,  J.  February  8th,  1905. 

TRIAL. 

BEENNAN  v.  FINLEY. 

Limitation  of  Actions — Real  Property  Limitation  Act — Ten- 
ant Paying  no  Rent — Payment  of  Taxes — Insufficiency  to 
Prevent  Statute  Running  —  Mortgage — Costs—^Gounter- 
claim — Right  of  Way. 

Action  by  mortgagee  for  foreclosure.    The  mortgage  was 
made  in  1897  by  defendant  Finley,  who  did  not  defend.    De- 
fendant Joyce  was  made  a  party  because  in  possession  of  a 
part  of  the  mortgaged  land,  as  to  which  he  defended,  and 
claimed  title  thereto  and  to  a  right  of  way  appurtenant  there- 
to by  virtue  of  the  Real  Property  Limitation  Act.    He  also 
couixterclaimed  for  a  declaration  that  the  mortgage  was  not 
binding  upon  him  and  was  not  a  charge  upon  his  part  of 
the  land,  and  that  the  mortgage  was  subject  to  the  right  of 
^vay,  and  for  a  mandamus  directing  plaintiff  to  discharge 
the  mortgage  so  far  as  it  purported  to  be  a  charge  on  the 
part  of  the  land  which  was  thus  claimed. 

6.  P.  Henderson,  Ottawa,  and  A.  W.  Greene,  Ottawa,  for 
plaintiff. 

Glyn  Osier,  Ottawa,  and  F.  M.  Burbidge,  Ottawa,  for  de- 
fendant Joyce. 

Idington^  J.  .  .  .  The  patent  from  the  Crown 
granting  the  lands  to  defendant  Finley  issued  on  5th  August, 
1870.  Thereafter  Finley  built  on  the  lands  a  row  of  4 
.  houses^  one  of  which,  that  now  in  question,  defendant  Joyce 
entered  into  possession  of  about  1st  November,  1875,  as  ten- 
ant of  Finley,  at  a  rental  of  $150  a  year.  .  .  .  Joyce  had 
been  tenant  of  Finley  in  another  house  for  some  years.  .  .  . 
He  had  fallen  much  in  arrear  for  the  rent.  .  .  .  These 
arrears  he  seems  to  have  been  paying  up  for  some  years  after 
his  removal,  but  he  never,  unless  by  way  of  paying  the  taxes 
and  water  rates,  which  are  collected  as  taxes  in  Ottawa, 
where  the  land  is,  paid  any  rent  for  the  new  house. 

The  possession  of  Joyce  continued  from  the  time  of  his 
first  entry  until  the  trial  of  this  action.  He  has  thus  clearly 
acquired  by  length  of  possession,  under  the  Real  Property 
Limitation  Act,  the  land  in  question,  unless  the  statute  has 
been  prevented  from  running  by  reason  of  the  payment  of 
rent  in  the  way  that  is  made  to  appear  in  the  following  evi- 
dence by  defendant  Finley: —    .     .    . 
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[The  learned  Judge  then  set  forth  the  evidence,  the 
effect  of  which  was:  that  Joyce  was  to  pay  the  taxes  and 
water  rates,  and  the  amount  was  to  be  deducted  from  the 
rent;  no  definite  time  was  mentioned;  Joyce  was  to  pay  $150 
a  year  rent;  there  was  no  writing;  Joyce  paid  no  rent;  when 
witness  told  Joyce  to  go  and  pay  the  taxes  he  said  nothing, 
but  went  and  paid  them.] 

Assuming  for  argument's  sake  that  this  established  the 
right  of  Finley  to  apply  the  payments  of  taxes  on  account 
of  rent,  and  that  in  his  own  mind,  though  his  book  does  not 
shew  it,  he  looked  upon  these  payments  as  so  applied,  but 
failed  to  commimicate  that  to  Joyce,  does  it  entitie  plaintiff 
to  succeed? 

I  think  not.  In  one  view  the  tenancy  may  be  taken  as 
a  tenancy  at  wUl,  and  in  another  as  a  tenancy  from  year 
to  year,  but  in  either  view  the  case  falls  within 
sub-sec.  5  of  sec.  5  of  the  Eeal  Property  Limitation 
Act,  and  the  statute  began  to  run,  on  the  facts  presented  here, 
on  or  about  1st  November,  1876,  unless  any  rent  since  *'  pay- 
able in  respect  of  such  tenancy  was  received'*  by  the  land- 
lord. 

Can  the  tax  collector  or  the  city  treasurer  who  got  any 
such  taxes  be  held  to  have  been  the  agent  of  the  land- 
lord?   .     .     . 

It  would  be  competent,  perhaps,  for  landlord  and  tenant 
so  to  agree  that  taxes  so  paid  might  be  held  to  have  been  rent 
received.  This  evidence,  however,  falls  far  short  of  many 
conceivable  cases  of  that  kind,  wherein  the  statute  might  be 
prevented  from  running. 

The  term  for  which  this  payment  of  taxes  was  to  have 
been  so  applied  is  quite  indefinite.  What  was  said  may  have 
been,  and  I  think  probably  was,  spoken  of  the  then  current 
year's  taxes.     .     .    . 

[Finch  V.  Gilray,  26  A.  R.  493,  distinguished.  Darby  & 
Bosanquet,  2nd  cd.,  p.  383,  and  Attorney-General  v.  Ste- 
phens, 6  DeG.  M.  &  G.  Ill,  136,  referred  to.] 

The  quality  of  admission  of  right  required  to  fulfil  the 
conditions  of  the  statute,  thus  expressed,  is  what  is  wanting 
in  the  tenant's  acts  here,  and  in  plaintiff's  case. 

The  payment  of  taxes  being  compulsory,  it  is  impossible 
to  attribute  their  payment  over  so  many  years  to  a  casual  con- 
versation or  temporary  arrangement.  I  have  not  overlooked 
the  fact  that  the  landlord  took  care  to  keep  on  eye  on  the  ten- 
ant to  see  that  he  did  pay  them.    He  is,  when  pressed,  unable 
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to  go  further  and  shew  that  the  tenant  had  in  paying  been 
mindful  of  it  as  a  duty  that  he  owed  to  his  landlord.  1 
am  unable  to  infer  anything  beneficial  for  plaintifiPs  case 
from  the  assessment  of  Joyce  as  tenant  and  Finley  as  owner, 
which  continued  all  the  time :  see  McCowan  v.  Armstrong,  '6 
0.  L.  E.  at  p.  107,  1  0.  W.  R.  28. 

I  must  dismiss  the  action  as  against  Joyce  in  respect  of 
the  land  set  out  in  his  statement  of  defence,  but,  in  the  cir- 
cumstances, without  costs. 

Plaintiff  will  be  entitled  to  add  to  the  mortgage  debt  his 
costs  of  suit,  including  those  incurred  by  reason  of  this  con- 
testation with  defendant  Joyce,  as  incurred  in  the  reasonable 
effort  to  protect  the  title  supposed  to  have  been  conveyed  to 
him :  Fisher  on  Mortgages,  4th  ed.,  p.  922  et  seq. 

The  counterclaim  must  be  allowed  so  far  as  to  declare  that 
the  mortgage  in  question  is  not  a  charge  upon  the  lands 
occupied  by  defendant  Joyce  .  .  .  and  that,  so  far  as 
that  defendant  is  entitled  to  a  right  of  way,  plaintiff,  as  mort- 
gagee by  virtue  of  the  mortgage  to  him,  is  not  entitled  to  in- 
terfere with  the  exercise  of  sudi  right.  ...  I  do  not  feel 
at  liberty  to  direct  a  mandamus,  and  there  will  be  no  costs  of 
e(»unterelaim. 


p  .  .     .        -4 


Pebruabt  8th^  1905. 
diyibional  ooukt. 

DOULL  V.  DOELLE. 


Arrest — Setting  aside  Order  for — Powers  of  Judge — Judg- 
mpnt  against  Married  Woman — Proprietary  Liability — 
Form  of  Order — Intent  to  Quit  Ontario — Bail  Bond — 
Restoration — Appeal. 

Appeal  by  plaintiffs  from  order  of  MaoMahok,  J.,  4  0. 
W.  B-  525,  setting  aside  his  own  order  for  the  arrest  of  de- 
fendant, who  was  a  married  woman  when  judgment  was  re- 
covered against  her  by  plaintiffs  in  1899,  but  was  a  widow 
at  the  time  of  the  arrest. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Idington^  J. 

F.  J.  Boche,  for  plaintiffs. 

W.  E.  Middleton,  for  defendant. 

Britton',  J. —  .  .  .  No  objection  was  taken  by  plain- 
tiffs in  the  argument  before  the  learned  Judge  to  his  want  of 
jurisdiction  to  set  aside  his  own  order  for  arrest,  and  that 
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objection  is  not  stated  in  plaintiff's  notice  of  motion  on  the 
present  appeal,  but  the  objection  was  urged  by  counsel  on 
argument  before  us. 

I  am  of  opinion  that  this  matter  must  he  dealt  with 
rather  upon  the  facts  appearing  in  this  altogether  exceptional 
case  than  upon  the  law  as  to  the  learned  Judge's  right  to  set 
aside  his  own  order  for  arrest,  or  upon  the  larger  question  of 
the  exemption  of  defendant  from  arrest,  the  judgment  herein 
having  been  recovered  against  her  as  a  married  woman^  pay- 
able out  of  her  separate  estate. 

It  now  appears  upon  the  material  before  us  on  the  argu- 
ment that  defendant  has  actually  '^quitted  Ontario,'' 
absconded  as  plaintiffs  say,  and  that  the  money  which  plain- 
tiffs  seek  to  make  available  for  payment  of  their  judgment 
has  been  sent  by  defendant  to  her  brother  in  Pontiac, 
*  Michigan. 

The  learned  Judge  who  made  the  order  for  arrest  is  of 
opinion,  and  so  states  in  his  reasons  for  judgment,  that  the 
order  should  not  have  been  made. 

If  this  appeal  should  succeed,  the  bail  bond  given  by  de- 
fendant to  the  sheriff,  now  vacated,  could  not  be  restored  so 
as  to  make  the  sureties  liable  to  plaintiffs  for  this  debt  in 
case  of  non-production  of  defendant. 

Then  Bule  1047  permits  the  Court  or  a  Judge,  subject  to 
appeal,  to  make  such  order  for  the  discharge  out  of  custoay 
as  may  seem  just. 

In  the  view  I  take  of  it,  upon  the  whole  case,  the  proper 
disposition  of  it  will  be  to  dismiss  the  appeal  without  costs, 
and  without  prejudice  to  any  new  action  or  proceeding  that 
plaintiffs  may  iiink  proper  to  take  upon  the  judgment  or 
against  defendant,  in  any  circumstances  which  may  hereafter 
arise. 

Faloonbridge^  C.J.,  concurred. 

Idinoton^  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 


Idington,  J.  February  8th,  1905. 

CHAMBERS. 

TASKER  V.  SMITH. 

Partition — A  plication  for  Summary  Order — Question  of  Title 

— Direction  as  to  Action, 

Application  by  plaintiff  for  a  summary  order  for  partition 
or  sale  of  land  in  the  circumstances  set  forth  in  the  judgment 
below. 
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A.  W.  Ballantyne,  for  plaintiif,  referred  to  Russell  on 
Awards^  8th  ed.,  p.  201,  and  Stroud  v.  Sun  Oil  Co.,  7  0.  L. 
R.  704,  3  O.  W.  K.  806,  4  0.  W.  E.  212. 

W.  D.  Gwynne,  for  defendant,  referred  to  MacDonald  v. 
McGillis,  8  P.  E.  339 ;  Hopkins  v.  Hopkins,  9  P.  E.  71 ;  Smith 
V.  Smith,  1  0.  L.  E.  404. 

Idington^  J. — ^Plaintiif,  by  notice  pursuant  to  Eule  956, 
moves  ...  for  partition  or  sale  of  certain  lands  .  .  . 
She  alleges  that  she  is  entitled  to  an  undivided  one-fourth 
interest  in  said  lands,  and  that  defendant  is  entitled  to  three- 
fourths  undivided  interest.  Plaintiff  and  defendant  are  sis- 
ters. 

A  considerable  estate,  consisting  of  lands  and  mortgages, 
was  vested  in  certain  trustees  of  the  will  of  the  late  Emily  E. 
Taylor,  for  the  benefit  of  the  parties  hereto  and  three  others. 
It  was  agreed  by  those  so  interested  that  all  of  the  lands  or 
...  so  held  in  trust  (save  certain  specified  exceptions) 
should  be  partitioned  and  divided  between  the  parties  by  arbi- 
tratoTS  named  in  the  submission. 

These  arbitrators  made  their  award. 

By  this  award  they  allotted  to  defendant,  amongst  other 
parcels  of  land,  a  three-fourths  undivided  share  in  .  .  . 
the  lot  in  question  here,  and  they  allotted  to  plaintiff,  in 
addition  to  other  parcels  of  lands,  a  one-fourth  undivided 
share  in  the  same  lot. 

By  a  clause  of  the  award  the  arbitrators  direct  as  follows : 
"  We  do  further  award  and  adjudge  that  if  the  said  Annie 
Smith  desire,  within  six  months  from  the  date  hereof,  to  pur- 
chase the  interest  in  lot  lettered  D.  awarded  hereimder  to 
Louisa  J.  Tasker,  she  shall  be  entitled  to  do  so  for  the  sum 
of  $375,  and  on  payment  of  the  said  sum  the  said  Louisa  J. 
Tasker  shall  execute  a  proper  conveyance  of  her  interest  in 
said  lot  D.  to  said  Annie  Smith.** 

Within  the  time  limited  defendant  alleges  that  she  ten- 
dered $375  to  plaintiff,  and  requested  the  conveyance  pro- 
vided for  by  the  award,  but  this  was  refused.  Plaintiff  now 
contends  that  the  clause  I  have  just  quoted  was  beyond  the 
powers  of  the  arbitrators. 

Many  interesting  and  diflBcult  questions  are  suggested  by 
this  contention.  They  are  of  such  a  nature  as  to  render  it 
improper  to  make  a  disposition  of  them  upon  this  motion. 
For  the  purposes  of  these  partition  motions  the  title  must  be 
dear,  and  where  that  is  not  so,  the  matter  must  be  adjudicated 
upon  in  some  other  proceeding. 
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I  think,  therefore,  that  this  motion  should  stand  over  till 
plaintiff  may  have  had  the  opportunity  of  ascertaining  her 
rights  by  a  suit  for  partition,  or  declaration  of  her  rights  and 
partition.  I  think  the  costs  of  the  motion  should  abide  the 
result.  I  have  formed  an  impression  in  regard  to  the  conten- 
tions set  up  by  plaintiff  that  I  do  not  think  I  should,  in  view 
of  the  result,  give  expression  to  at  present. 


Cartwkight,  Master.  February  9th,  1906. 

chambers. 

RANDALL  v.  BERLIN  SHIRT  AND  COLLAR  CO. 

Appeal  from  Master's  Report — Extending  Time  for — Special 

Circumstances — Terms, 

Motion  by  the  liquidator  of  the  A.  0.  Boehmer  Co.  to 
extend  the  time  for  appealing  from  the  report  in  a  mortsrage 
action,  in  which  he  proved  a  claim  for  more  than  $14,400  as 
a  subsequent  incumbrancer.  Plaintiffs^  claim  was  proved 
at  about  the  same  amount.  The  report  was  filed  on  2nd 
December,  1904,  and  notice  of  filing  was  served  on  6th  De- 
cember, 1904,  so  that  20th  December  was  the  last  day  for 
giving  notice  of  appeal. 

A.  C.  McMaster,  for  applicant. 
W.  Davidson,  for  plaintiffs. 

The  Master. — The  motion  is  based  on  the  statements  of 
the  original  mortgagee,  Margaret  Boehmer.  After  the  re- 
port had  become  absolute,  she  was  asked,  on  her  examination 
in  the  winding-up  of  the  Boehmer  Co.,  how  the  $10,000  (the 
mortgage  money)  was  paid.  Her  statements  were  not  very 
definite,  and  the  liquidator  now  wishes  to  have  an  opportunity 
of  investigating  this  question  further  before  the  Master. 
He  thinks,  and  no  doubt  rightly,  that  it  is  his  duty  to  have 
this  made  clear,  and  to  have  it  shewn  that  the  whole  consider- 
ation was  really  advanced.     .     .    . 

[Reference  to  Re  Gabourie,  12  P.  R.  262 ;  Ross  v.  Robert- 
son, 7  0.  L.  R.  464,  3  0.  W.  R.  613.] 

In  the  present  case  it  does  not  seem  that  any  injury  will 
result  to  plaintiffs  from  granting  the  motion.  I  cannot  say 
that  the  ^*  appeal  is  apparently  groundless  or  frivolous." 
And  as  to  the  merits  it  would  not  be  proper  to  consider  them 
at  present  any  further. 
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The  time  for  redemption  is  fixed  by  the  report  lor  2nd 
Jxine^  1905^  and  this  time  should  not  be  extended  now.  To 
this  the  applicant  is  willing  to  accede. 

An  Older  will^  therefore^  issue  extending  the  time  for 
giying  notice  of  appeal  (or  taking  such  other  proceeding  as 
the  applicant  may  be  advised)  until  16th  February  instant. 

The  costs  of  this  motion  will  be  to  plaintiffs  in  any  event; 
and  be  added  to  their  claim.  Time  for  redemption  not  to  be 
extended  beyond  2nd  Jime. 

Maclaben,  J.A.  February  9th,  1906. 

cjl— chambeks. 

O'LEAfiY  V.  PERKINS. 

Appeal — Court  of  Appeal — Leave  to  Appeal  from  Order  in 

Weekly  Court — Grounds. 

Motion  by  defendants  for  leave  to  appeal  directly  to  the 
Court  of  Appeal  from  an  order  of  Teetzel,  J.,  (7th  Decem- 
ber, 1904),  in  the  Weekly  Court,  upon  appeal  from  a  Master's 
report. 

W.  J.  Hanna,  Sarnia,  for  defendants. 

J.  S.  Fraser,  Wallaceburg,  for  plaintiffs. 

Maclaeen,  J.A. —  ...  By  his  report  the  Master 
fojond  $6,970.47  to  be  due  to  plaintiffs.  On  appeal  Teetzel, 
J.,  reduced  this  amount  to  $5,528.23.  Defendanl^  ?ave  notice 
of  appeal  to  this  Courts  and  prepared  an  appeal  book,  as  if 
the  order  appealed  from  had  bc^n  prior  to  1st  September, 
1904.  On  discovering  their  error  they  now  ask  leave  to  appeal 
directly  to  this  Court  without  going  to  a  Divisional  Court. 

Plaintiffs  oppose  the  motion,  first,  on  the  ground  that 
the  amount  in  controversy  in  this  appeal  is  less  than  $1,000. 
They  allege  that  the  amount  of  reductions  asked  for  in  th(' 
appeal  from  the  Master's  report  was  not  $1,000  above  the 
$1,442.24  allowed  by  Teetzel,  J.  I  do  not  find,  however, 
that  this  clearly  appears  from  the  material  before  me^  and 
I  do  not  wish  to  base  my  judgment  on  this  ground. 

The  next  point  to  be  considered  is  whether,  assuming  that 
an  appeal  would  lie  to  the  Supreme  Court  of  Canada,  I  should, 
notwithstanding  plaintiffs'  objection,  grant  leave  to  defend- 
ants to  appeal  to  this  Court  instead  of  to  a  Divisional  Court. 

As  stated  by  the  Chief  Justice  of  this  Court  in  Canada 
Carriage  Co.  v.  Lea,  5  0.  W.  E.  86,  *'the  applicants  must 
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shew  some  reasonable  groiind  for  depriving  the  respondents  of 
the  right  which  the  statute  has  given  them  of  requiring  the 
applicants  to  first  carry  their  case  to  a  Divisional  Court." 

I  do  not  find  in  this  case  any  such  sufQcient  grounds. 
The  issues  appear  to  be  mere  questions  of  fact,  and  they  are 
to  be  determined  by  an  appreciation  of  the  admissions  and 
evidence,  which  are  within  a  very  narrow  compass.  I  do 
not  think  I  should  assume  that  a  Divisional  Court  will  not 
be  able  to  render  such  a  judgment  as  ought  not  to  satisfy 
both  parties. 

There  are  here  no  circumstances  that  are  not  to  be  found 
in  every  case  over  $1,000,  excent  the  part  preparation  of  the 
appeal  book^  and  I  do  not  think  this  alone  is  a  sufficient 
ground  for  granting  the  application.  Even  if  the  case  is  one 
tiiat  might  be  appealed  to  the  Supreme  Court,  there  is  no 
suggestion  that  it  is  likely  to  be  taken  there,  and  no  questions 
apparently  involved  that  might  not  be  reasonably  expected  to 
be  settled  without  its  being  taken  so  far. 

Application  dismissed  with  costs. 


Cartwrigiit,  Master.  February  10th,  1905. 

chambers. 

DUNLOP  V.  DUNLOP. 

Evidence — Examination  of  Witness  on  Pending  Motion — Ex 
Parte  Motion — Substituted  Service  of  Process — Status  of 
Witness  to  Move  to  Set  aside  Appointment  and  Subpoena^ 

Motion  by  a  person,  not  a  party  to  the  suit,  who  was 
served  by  plaintiff  with  a  subpoena  and  appointment  for  ex- 
amination as  a  witness  upon  a  pending  motion,  to  set  aside  the 
subpoena  and  appointment. 

W.  E.  Middleton,  for  applicant. 
W.  J.  Elliott,  for  plaintiff. 

The  Master. — Plaintiff  obtained  an  ex  parte  order  for 
substituted  service  of  the  writ  of  summons  on  defendant  by 
serving  the  person  now  sought  to  be  examined.  The  papers 
served  were  returned  by  applicant's  solicitors,  who  wrote 
that  witness  "  cannot  and  will  not  communicate  the  fact  of 
service  to  the  defendant."  .  .  .  Plaintiff  filed  an  affida- 
vit stating  the  abortive  result  of  the  first  order,  and  that 
the  vsdtness  '*is  in  communication  with  the  defendant  and 
knows  of  his  whereabouts  and  address."  On  being  served 
with  subpoena  and  appointment,  the  witness  applies  to  have- 
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them  set  aside  as  being  an  abuse  of  the  process  of  the  Court. 

Several  grounds  were  taken  in  the  notice  of  motion. 
Those  mainly  relied  on  were:  (1)  that  there  is  no  motion 
pending  before  the  Court,  and  so  Rule  491  does  not  apply; 
(2)  that  an  order  for  substituted  service  has  already  been 
made  and  acted  on,  and  the  witness,  on  whom  service  was 
made,  has  disclaimed  any  knowledge  of  defendant's  residence; 
and  (3)  that  the  Bules  do  not  provide  for  or  permit  the  ex- 
amination of  witnesses  upon  an  ex  parte  motion. 

It  was  argued  that  the  witness  has  no  status  to  move  yet. 
This  point  was  met  by  Steele  v.  Savory,  8  Times  L.  R.  94, 
which  seems  to  overrule  the  objection. 

The  substantial  question  is  whether  an  ex  parte  motion 
is  a  "  motion  before  the  Court  '*  within  the  meaning  of  Bule 
491. 

The  notes  to  this  Bule  in  Holmested  &  Langton's  Jud. 
Act,  p«  673,  and  the  cases  cited,  seem  to  shew  that  an  ex  parte 
motion  is  a  motion  in  support  of  which  evidence  can  be  ob- 
tained. 

In  the  present  case  plaintiflE  is  right  in  trying  to  obtain 
such  information  as  will  enable  such  an  order  to  be  made  as 
will  prima  facie  bind  defendant  on  the  question  of  service. 
When  an  order  has  been  made,  as  here,  which  is  plainly-  abor- 
tive, it  does  not  seem  reasonable  to  hold,  in  the  absence  of 
authority,  that  plaintiff^s  whole  remedy  is  exhausted.     .     .     . 

In  my  opinion,  the  motion  should  be  dismissed 

I  do  not  think  it  is  a  case  for  costs. 


Meredith,  C.J.  February  10th,  1905. 

TRIAL. 

MOFFATT  V.  LBONAED. 

Patent  for  Invention  —  Infringement  —  Substance  of  Inven- 
tion— Anticipation — Injunction — Damages, 

Action  for  infringements  of  two  patents  obtained  by  plain- 
tiff dated  12th  October,  1894,  one  for  improvements  in  feed 
water  purifiers,  and  the  other  for  improvements  in  oil  ex- 
tractors for  exhaust  steam,  and  for  an  injunction  to  restrain 
defendants  from  further  infringements. 

G..H.  Kilmer  and  J.  G.  Wallace,  Woodstock,  for  plaintiff. 
6.  C.  Gibbons,  K.C.,  for  defendants. 

Meredith,  C.J. — As  to  the  alleged  infringement  of  the 
second  of  these  patents,  I  am  of  opinion  that  plaintiff^s  case 
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fails,  for  no  infringement  was,  I  think,  proved,  and  indeed 
plaintiff^s  counsel  did  not  press  very  strongly  this  branch 
of  his  claim. 

As  to  the  alleged  infringement  of  the  other  patent;^  the 
case  of  plaintiff  was  rested  on  the  second  claim,  which  is  as 
follows :  "  2.  In  a  feed  water  heater  and  purifier  the  com- 
bination with  the  upper  filterers  and  central  pipe  arranged 
as  specified  of  a  slanting  deflecting  plate  surrounding  the  pipe 
and  having  a  straight  edge  designed  to  direct  the  water  to  the 
one  side  and  to  the  bottom  of  the  bottom  filterer,  the  top  of 
the  side  of  the  filterer  beneath  the  edge  of  the  plate  extended 
upwardly  in  proximity  to  the  deflecting  plate  so  as  to  leave  an 
opening  beneath  the  plate  as  and  for  the  purppse  specified/' 

What  is  claimed  by  plaintiff  is  that  by  the  arrangement 
of  the  several  parts  of  the  purifier  according  to  the  descrip- 
tion contained  in  the  specification  in  his  patent  he  has  pro- 
vided against  the  .blowing  off  of  the  top  or  cover  of  the  filter- 
ing chamber  owing  to  the  imequal  pressure  of  the  steam 
within  it,  which  because  the  chamber  was  a  closed  one  was  not 
permitted  to  escape,  and  his  method  of  remedying  this  defect 
was  by  so  constructing  the  chamber  that  one  of  its  sides  did 
not  extend  up  to  the  top  of  cover,  but  to  a  point  a  short  dis- 
tance- below  it,  thus  leaving  a  space  through  which  the  steam 
generated  in  the  chamber  was  permitted  to  escape  and  pass 
upwards  through  the  purifier. 

The  second  claim  is,  I  think,  adequate  to  cover  this  mode 
of  construction,  which,  it  was  shewn,  effected  a  substantial 
improvement  in  the  purifier  by  remedying  the  defect  in  those 
previously  in  use,  to  which  I  have  referr^. 

Defendants  have,  I  think,  in  this  particular  infringed 
plaintiff's  patent.  Their  filtering  chamber  is  not  a  closed 
one,  but  has  substantially  the  same  means  provided  for  the 
escape  of  the  steam  as  that  described  in  plaintiff's  specifica- 
tion. 

In  doing  this  they  have  availed  themselves  of  what  was  de- 
scribed by  Lord  Cairns  as  the  *'pith  and  marrow''  of  this 
part  of  plaintiff's  invention;  that  they  have  not  adopted  ex- 
actly the  same  form  as  that  used  by  plaintiff  is  immaterial, 
if  they  have,  as  I  think  they  have,  taken  substantially  the 
substaJice  and  pith  of  his  invention:  Dudgeon  v.  Thomson, 
3  App.  Cas.  34,  at  p.  39;  Hocking  v.  Hocking,  4  E.  P.  C. 
434,  at  pp.  442-443,  approved  by  Lord  Watson,  S.  C,  6  R.  P. 
C.  69,  at  p.  78;  Consolidated  Car  Heating  Co.  v.  Came, 
[1903]  A.  C.  509. 
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It  was  contended  that  plaintiflPs  invention  was  shewn  to 
have  been  anticipated^  bnt  I  find  that  that  was  not  shewn^ 
for  in  none  of  the  patents  put  in  evidence  was  the  defect 
which  plaintiff  sought  by  his  mode  of  construction  to  remedy 
attempted  to  be  met. 

Plaintiff  is  therefore  entitled' to  judgment  for  damages^ 
which  I  assess  at  $50,  and  to  an  injunction  restraining  de- 
fendants from  further  infringement,  the  injunction  being 
strictly  confined  to  the  one  particular  in  which  I  have  found 
that  there  has  been  an  infringement,  and  as  to  all  the  other 
claims  and  alleged  causes  of  action,  the  action  must  be  dis- 
missed. 

There  will  be  no  costs  to  either  party. 


February  IOtii,  1905. 
divisional  court. 

HATELY  V.  ELLIOTT. 

Contract — Illegality  —  "  Unduly  "  Lessening  Competition  — 
Trade  Association — Criminal  Code,  sec,  520  (d) — Cheque 
— Conditional  Payment. 

Appeal  by  defendant  from  order  of  Judge  of  Count}' 
Court  of  Brant  refusing  a  new  trial  in  an  action  tried  in  the 
Ist  Division  Court  in  that  county,  in  which  judgment  had 
been  recovered  by  plaintiff  for  $300  and  costs  in  an  action 
upon  a  cheque. 

W.  S.  Brewster,  K.C.,  for  defendant. 

E.  Sweet,  Brantford,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

MacMahon,  J. — Defendant  was  a  member  of  "The 
Brantford  Coal  Importers  Association,"  formed  in  July,  1899, 
of  which  plaintiff,  who  is  not  a  member,  was  appointed  secre- 
tary-treasurer. The  association  was  not  incorporated,  but 
there  was  a  constitution  framed  and  rules  passed  by  which 
the  members  were  bound. 

The  constitution,  art.  I.,  provides  that  the  association 
shall  be  composed  of  such  dealers  as  are  importers  of  coal, 
^ho  shall  have  been  elected  and  signed  the  constitution  and 
i)v-law8. 
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Article  VI.  provides  for  holding  meetings  of  the  associa- 
tion at  which  all  matters  affecting  the  trade  may  be  voted 
upon,  and  the  decision  of  the  majority  is  to  be  binding  on 
the  whole. 

By  art.  VIII.  provision  is  made  for  investigating  any 
charge  of  violation  of  the  rules,  &c.,  by  a  member  of  the 
association^  and  if  "  the  charge  be  sustained,  the  association 
shall  take  such  steps  as  may  be  considered  necessary  to  carry 
out  the  purpose  for  which  the  association  is  formed." 

By  sec.  2  of  the  by-laws,  "  Prices  of  coal  as  fixed  by  the 
association  can,  under  no  circumstances,  be  deviated  from  or 
altered,  except  by  authority  of  a  subsequent  meeting." 

3.  Any  member  of  the  association  who  shall  sell  coal  at 
less  than  the  prices  fixed,  or  in  violation  of  the  rules  and  regu- 
lations made  by  the  association  for  the  sale  of  coal,  shall 
appear  before  the  association,  and  an  investigation  held  in 
accordance  with  art.  VIII.  of  the  constitution.     .     .     . 

6.  Municipal  and  government  contracts  for  coal  may  be 
tendered  for  at  special  rates,  but  only  on  such  conditions 
as  may  be  agreed  upon  at  a  meeting  of  the  association.     .    . 

20.  Any  member  of  this  association  who  .  .  .  may 
sell  coal  at  a  price  less  than  that  fixed  by  this  association  shall 
pay  to  this  association  the  sum  of  $1  for  each  and  every  ton 
of  coal  so  sold.  The  decision  of  the  secretary,  after  investi- 
gation, to  be  final. 

In  the  judgment  of  the  County  Court  Judge  he  summar- 
izes the  evidence  as  to  the  methods  of  the  association  thus: 
"  The  association  at  its  meetings  fixed  the  minimum  price  of 
coal  among  its  members  for  the  city,  and  of  selling  contracts 
for  the  supply  of  coal  to  public  institutions  by  auctioii' 
amongst  its  members.  In  the  latter  case  they  first  fixed  the 
minimum  price  at  which  a  tender  could  be  put  in,  and  the 
contract  was  then  put  up  among  the  members  at  auction  and 
sold  to  the  highest  bidder,  the  unsuccessful  bidders  being 
permitted  to  tender  for  the  contract,  but  not  at  so  low  a 
figure  as  the  purchaser.  The  proceeds  of  the  sale  of  the  con- 
tract were  then  placed  in  the  hands  of  a  third  pariy,  the 
plaintiff,  to  be  distributed  among  the  members  of  the  asso- 
ciation in  equal  shares.  Among  other  contracts  thus  put  up 
at  auction  among  the  members  of  the  association,  was  one 
for  the  public  schools  of  the  city,  and  defendant  was  de- 
clared the  purchaser  thereof  at  $212,  and  on  19th  June, 
1901,  he  forwarded  his  cheque  to  plaintiff  for  that  amount,  it 
being  marked  *' cheque  conditional  deposit,"  the  condition 
being  referred  to  in  the  letter  accompanying  the  cheque  at^ 
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follows:  *^That  the  contract  for  the  city  schools  is  to  be 
awarded  to  me  and  the  same  commenced  and  binding,  tenders 
being  received  on  the  20th  day  of  the  current  month/' 

Defendant  was  awarded  the  contract  by  the  school  board, 
and  was  paid  the  contract  price  as  fixed  by  the  associa- 
tion.   ...  • 

Defendant  wrote  again  to  plaintiflE  on  29th  July,  1901, 
stating  that,  although  the  tenders  for  coal  required  by  the 
school  board  were  received  on  20th  May,  the  contract  was 
not  awarded  until  June,  and  in  the  meantime  coal  had  gone 
up  10  cents  a  ton,  and  that  he  thought  he  was  entitled  to  an 
allowance  of  10  cents  a  ton  on  200  tons.  The  association 
having  declined  to  make  the  allowance,  defendant  notified 
the  bank    .    .     .    not  to  pay  the  cheque. 

Plaintiff  then  sued  on  the  cheque,  abandoning  the  excess 
over  $200. 

The  principal  grounds  of  defence  relied  upon  were : — 

1.  That  the  cheque  was  given  conditionally. 

2.  That  the  Brantford  Coal  Importers'  Association  was 
an  organization  coming  within  sec.  520  of  the  Criminal  Code, 
and  ttiat  the  transactions  out  of  which  the  alleged  cause  of 
action  arose  were  illegal,  and  plaintiff  could  not  recover.    .    .    . 

[Upon  the  first  point,  the  learned  Judge  referred  to  the 
Bills  of  Exchange  Act,  sees.  3,  72 ;  Jury  v.  Barker,  E.  B.  & 
E.  459;  Kirkwood  v.  CarroU,  [1903]  1  K.  B.  531;  Taylor  v. 
Currie,  109  Mass.  36.] 

The  instrument  in  question  here  had  ^^  cheque  condi- 
tional'' written  on  its  face,  and  no  bank  would  pay  on 
presentation  with  these  qualifying  words  written  on  it.  ^  A 
document  which  in  other  respects  is  a  cheque,  but  which 
directs  payment  of  a  simi  of  money  "  conditionally  "  cannot 
be  transferred  into  an  unconditional  order  to  pay  at  the  will 
of  the  drawee.    .     .    . 

[The  learned  Judge  then  took  up  the  second  point,  and 
referred  to  the  evidence  and  sec.  520  (d)  of  the  Criminal 
Code.] 

Upon  the  question  whether  the  8  or  10  persons  and 
firms  who  composed  the  association  (defendant  being  one), 
and  became  bound  by  the  constitution  and  by-laws,  had  con- 
spired to  "unduly  prevent  or  lessen  competition"  in  the 
price  of  coal,  evidence  was  necessary  in  order  to  shew  that 
competition  in  the  sale  of  the  article  had  been  "imdiily" 
prevented.  ...  It  appears  that  all  of  the  importers  of 
coal  in  Brantford  were  members  of  the  association,  and  all 
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became  bound  not  to  sell  below  the  prices  fixed  by  the  asso- 
ciation^ and  any  member  selling  at  less  than  the  fixed  price 
became  liable  to  the  association  in  the  sum  of  $1  for  eyerv 
ton  of  coal  so  sold.  That  without  more  is  sufficient  to  shew 
that  the  combination  was  of  a  character  which  must  '^  un- 
duly '^  prevent  competition  in  the  sale  of  coal.  And^  in  addi- 
tion to  what  appears  in  the  by-laws,  there  was  evidence  as 
to  the  method  adopted  of  dealing  with  tendera  for  supplies  of 
coal  to  municipal  bodies,  by  fixing  the  minimum  price  and 
putting  up  the  contracts  for  sale  by  auction  amongst  the 
members,  the  unsuccessful  bidders  not  being  permitted  to 
tender  at  so  low  a  figure  as  the  purchaser — a  striking  illus- 
tration of  the  manner  in  which  the  association  absolutely 
prevented  competition  in  selling  coal  to  municipal  bodies. 

The  finding  of  the  County  Court  Judge  should,  therefore, 
be  reversed,  and  the  finding  should  be  that  there  was  an 
agreement  by  the  members  of  the  association  to  '^  unduly 
lessen  competition  in  the  sale  of  coal.^' 

Plaintiff  was  serving  as  the  agent  of  the  partners  forming 
the  association,  and,  as  the  evidence  given  by  him  at  the  trial 
shewed  that  the  association  was  an  illegal  one,  within  sec. 
520  of  the  Criminal  Code,  he  cannot  recover.     .    .     . 

[Reference  to  Eex  v-  Elliott,  ante  163.] 

Appeal  allowed  and  action  dismissed.    No  costs. 


February  IIth^  1905. 
divisional  court. 

DAVIDSON  V.  WATERLOO  MUTUAL  FIRE  INS.  CO. 

Fire  Insurance — Oral  Application — Authority  of  Agents — 
Ownership  of  Goods  Insured  —  Insurable  Interest  — 
Lessees — Notice  to  Agents — Policy  Differing  from  Appli- 
cation— Statutory  Condition  10  —  Estoppel  —  Statutory 
Condition  2 — Reformation  of  Policy. 

Appeal  by  defendants  from  judgment  of  Tebtzel,  J.,  in 
favour  of  plaintiffs  in  action  to  recover  $2,500,  the  amount 
of  loss  which  plaintiffs  sustained  by  the  destruction  by  fire  of 
certain  machinery  which  was  on  their  premises  at  the  time 
when  the  fire  occurred,  and  against  the  loss  by  fiLre  of  which, 
as  plaintiffs  alleged,  defendants  had  contracted  to  indemnify 
them  to  the  extent  of  $2,500. 
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The  appeal  was  heard  by  Meredith^  C.  J.,  Idington^  J., 
Mag£e^  J. 

B.  McKay,  for  defendants. 

J.  Lorn  McDougall,  Ottawa,  for  plaintiffs. 

Meredith,  C.J. — Since  the  argument  further  docu- 
mentary evidence  has  been  put  in,  by  leave,  in  support  of 
plaintiffs'  case. 

The  machinery  consisted  of  3  box-making  machines 
.    .    .    with  their  attachments.     .     .     . 

Plaintiffs,  though'  not  the  owners  of  the  .  .  .  mach- 
ines, were  lessees,  and  had  an  insurable  interest  in  them  to 
the  full  extent— $2,500. 

The  state  of  the  title,  the  name  of  the  owners,  and  the 
nature  of  plaintiffs'  interest  in  the  machines,  were  communi- 
cated to  the  agents  of  defendants  to  whom  the  application 
for  the  insurance  was  made.  The  agents  were  also  at  the 
same  time  informed  that  the  owners  of  the  machines  had 
asked  plaintiffs  for  an  insurance  of  $2,000  on  the  machines, 
and  that  plaintiffs  had  an  interest  in  them,  and  wanted  $500 
more  put  on  to  make  the  insurance  $2,500.     .     .     . 

The  machines  themselves  were  worth  probably  from 
$2,500  to  $3,000. 

The  application  for  the  insurance  was  made  on  3rd 
February,  1903,  and  was  for  an  insurance  for  one  year;  it 
was  oral;  one  of  the  application  forms  of  defendants  was 
partly  filled  up  by  the  agents  and  signed  in  the  name  of 
plaintiffs,  per  6.  S.,  which  are  the  initials  of  a  member  of 
the  firm  of  R.  Stewart  &  Son,  the  agents.  This  was  done 
without  the  knowledge,  consent,  or  authority  of  plaintiffs. 

Nothing  is  said  in  the  form  thus  filled  up  as  to  the  owner- 
ship of  the  property. 

The  agents  had  authority  to  accept  the  risk,  receive  the 
premium,  and  issue  an  interim  receipt  on  behalf  of  defend- 
ants, and  all  this  they  did.  The  interim  receipt  bears  date 
3rd  February,  1903. 

The  form  purporting  to  be  the  application  of  plaintiffs 
for  the  insurance  was  forwarded  by  the  agents  to  the  head 
office  of  defendants,  and  a  policy  of  insurance  was  issued  by 
them  and  sent  to  plaintiffs,  but  no  notice  was  given  to  them 
that  the  policy  in  any  way  differed  from  the  contract  which 
they  had  proposed  in  the  oral  application  which  they  had 
made  to  defendants'  agents. 
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In  the  policy  the  property  insured  is  stated  to  be  "  more 
particularly  described  in  the  application  for  this  insurance 
made  by  the  assured,  and  being  represented  in  said  applica- 
tion as  otherwise  not  insured/'  and  the  policy  contains  the 
further  statement,  following  the  words  I  have  quoted,  '*  and 
the  said  properly  aforesaid  as  being  held  by  assured  as 
owners." 

The  latter  statement  does  not  appear  in  the  application 
form.     .     . 

The  description  of  the  property  which  the  application 
form  contained  was  as  follows:  "  On  3  box-making  machines 
.  .  .  with  attachments  thereto,  including  ...  in  a 
three-story  brick,  felt  and  gravel  roofed,  building,  while 
occupied  only  for  the  manufacture  of  wooden  boxes  by  the 
assured.^' 

All  the  property  was  destroyed  by  fire  during  the  cur- 
rency of  the  policy,  and  this  action  is  brought  to  recover 
$2,500,  the  amount  insured. 

Plaintiffs  had,  as  I  have  said,  an  insurable  interest  in 
the  property  at  the  time  of  the  fire  to  the  extent  of  at  least 
$2,500. 

The  only  defence  made  is,  that  plaintiflb  are  not,  by  reason 
of  the  10th  statutory  condition,  entitled  to  recover  for  the 
loss  in  respect  of  the  3  machines,  because,  as  it  is  pleaded, 
they  were  owned  by  a  person  other  than  plaintiffs,  and  the 
interest  of  plaintiffs  in  them  was  not  stated  in  or  upon  the 
policy. 

My  brother  Teetzel,  having  found  the  facts  substantially 
as  I  have  stated  them,  directed  judgment  to  be  entered  for 
plaintiffs  against  defendants  for  $2,500,  with  interest  and 
costs.     .    . 

I  agree  that  the  proper  conclusion  upon  the  evidence  is, 
that  the  insurance  which  plaintiffs  proposed  to  defendants' 
agents  was  one  upon  their  insurable  interest  in  the  property, 
which  was,  as  they  informed  the  agents,  as  to  the  machines 
not  a  full  ownership,  and  the  nature  of  which  was  truthfully 
stated  to  the  agents ;  that  that  proposal  was  accepted  by  Hie 
agents,  who  were  thereupon  paid  the  premium  for  the  in- 
surance for  one  year,  $140 ;  that  the  agents  thereupon  issued 
to  plaintiffs  an  interim  receipt  intending  to  insure  them 
against  loss  in  the  sum  of  $2,500  on  their  interest  in  the 
property  as  it  had  been  described  to  them. 

The  interim  receipt  is  for  an  insurance  for  12  months 
from  3rd  February,  1903,  and  is  expressed  to  be  subject  to 
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the  approval  of  the  head  office  and  the  conditions  of  the  com- 
pany's policy;  and  the  following  statement  appears  at  the 
foot  of  it:  "Unless  previously  cancelled,  this  receipt  binds 
the  company  for  30  days  from  the  date  hereof  and  no  longer, 
after  which  time  the  risk  shall  be  considered  to  be  cancelled 
and  of  no  effect.  If  the  insnrance  be  declined,  the  amount 
received  will  be  refunded,  less  the  premium  for  the  time  in- 
sured; if  confirmed,  a  policy  will  be  issued  in  due  course/^ 

Assuming  that  the  agents  had  no  authority  to  bind  de- 
fendants to  an  insurance  for  12  months,  and  that  all  they 
were  authorized  to  do  was  to  receive  the  application  and  to 
grant  an  interim  receipt  in  the  form  in  which  that  issued  to 
plaintiffs  was  drawn,  and  that  plaintiffs  must  rely  upon  the 
acceptance  by  defendants  of  the  contract  which  plaintiffs 
had  proposed  to  them  through  their  agents,  and  the  policy 
issued  upon  their  application  and  sent  to  tiiem — are  plain- 
tiffs precluded  by  the  provisions  of  condition  10  from  re- 
covering for  their  loss? 

It  is  to  be  noticed  that  there  is  nothing  in  the  application 
form  or  in  the  interim  receipt  to  indicate  that  defendants 
will  not  or  do  not  undertake  to  insure  against  loss  any  one 
who  is  not  the  owner  of  the  property  insured,  and  nothing 
to  indicate  that,  in  order  that  tiie  insurance  applied  for  shall 
operate,  if  the  insured  is  not  the  owner  of  the  property,  he 
must  state  what  is  his  interest  in  it. 

It  is  apparent  that  the  appellants  did  not  deem  it  im- 
portant that  they  should  know  what  the  interest  of  plaintiffs 
in  the  property  really  was.  The  application  form  contains 
no  less  than  40  questions,  and  not  one  of  them  is  pointed, 
directly  at  all  events,  to  ascertaining  what  the  interest  of  the 
applicant  in  the  property  to  be  insured  is.  .  .  .  The  only 
question  which  is,  even  remotely,  directed  to  such  an  in- 
quiry, is  the  30th,  which  seems  to  have  been  applicable  to  an 
insurance  on  buildings  rather  than  to  one  upon  personal 
property,  and  even  that  question  is  unanswered. 

The  provision  of  condition  10  is  not  that  if  the  nature 
of  the  insured's  interest  is  not  disclosed  in  the  application 
the  policy  is  to  he  void,  or  that  the  policy  is  not  to  cover  any 
insurable  interest  of  the  insured  unless  he  is  the  owner  of  the 
property  insured,  but  that  the  company  are  not  liable  for  loss 
of  property  owned  by  any  other  than  the  assured,  unless  the 
interest  of  the  assured  is  stated  in  or  upon  the  policy. 

The  policy  on  its  face  contains  a  covenant  on  the  part  of 
defendants  to  make  good  to  the  assured  all  such  loss  or  dam- 
age by  fire,  not  exceeding  the  amount  insured  on  the  prop- 
erty, as  should  occur  during  the  continuance  of  the  policy; 
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and,  except  in  as  far  as,  if  at  all,  this  covenant  is  qualified 
by  the  10th  condition,  defendants  would  be  liable  to  make 
good  the  loss  to  the  extent  of  the  insurable  interest  of  plain- 
tiffs in  the  property,  whatever  the  nature  of  that  interest 
might  happen  to  be. 

Defendants  had  notice  through  their  agents  of  the  real 
interest  of  plaintiffs  in  the  property  insured;  and  it  was,  I 
think,  therefore,  their  duty  to  have  indorsed  on  the  policy  the 
necessary  statement  as  to  it,  or  at  all  events  they  are  estopped 
from  setting  up  the  10th  condition  to  defeat  plaintiffs'  claim. 

There  is  nothing  to  shew  that  the  agents  had  not  the 
necessary  authority  to  make  the  indorsement  on  the  policy 
required  by  the  10th  condition ;  they  were  the  general  agents 
at  Ottawa  of  defendants,  and  their  authority,  as  described  by 
one  of  them,  was  wide  enough,  as  it  appears  to  me,  to  cover 
the  doing  of  such  an  act,  on  behalf  of  their  principals. 

If  I  am  right  in  this  view,  I  am  unable  to  see  why  de- 
fendants should  be  permitted  to  avail  themselves  of  the 
failure  of  their  agents  to  do  this,  and  thereby  make  the  policy 
a  real  security  to  plaintiffs,  instead  of  being,  if  the  conten- 
tion of  defendants  is  well  founded,  a  worthless  piece  of  paper 
— and,  indeed,  worse  than  that,  something  to  lead  plaintiffs 
to  believe  that  they  had  the  security  against  loss  by  fire  which 
they  had  applied  for  and  for  which  they  had  paid  their 
money,  when  in  truth  they  had  not. 

There  is  another  groimd  also  upon  which,  in  my  opinion, 
plaintiffs  were  entitled  to  succeed. 

Their  application  was,  as  has  already  been  said,  an  oral 
one,  and,  if  the  policy  gives  them  a  contract  different  from 
that  for  which  they  applied,  as  it  does  if  defendants'  conten- 
tion is  well  founded,  I  do  not  see  why  plaintiffs  may  not  in- 
voke thft  provisions  of  the  2nd  statutory  condition  to  prevent 
dilendants  from  setting  up  the  provisions  of  the  10th  con- 
dition.    ... 

The  2nd  statutory  condition  is  as  follows :  ^^  After  appli- 
cation for  insurance  it  shall  be  deemed  that  any  policy  sent 
to  the  assured  is  intended  to  be  in  accordance  with  the  terms 
of  the  application,  imless  the  company  point  out  in  writing 
the  particulars  wherein  the  policy  differs  from  the  applica- 
tion." 

I  see  no  reason  for  confining  the  operation  of  this  condi- 
tion to  a  written  application,  and  there  is  no  injustice  done 
to  the  insurer,  if  he  chooses  not  to  require  the  application  to 
be  made  in  writing,  and  to  trust  to  its  being  correctly  enun- 
ciated by  his  agent,  in  holding  him  bound  by  the  applica- 
tion that  has  in  fact  been  made  to  his  agent.     He  has  the 
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remedy  in  his  own  hands;  he  may  refuse  to  accept  the  risk 
at  all  unless  the  application  is  put  in  writing  and  signed  by 
the  applicant;  and^  if  he  chooses  not  to  do  this^  and  he  is  mis- 
led and  suffers  loss^  why  should  that  loss  not  fall  rather  upon 
him  than  upon  the  insured?  It  may  well  be  that  the  drafts- 
man of  the  condition  in  framing  it  had  in.  view  just  such  a 
case  as  this,  but,  however  that  may  be,  the  condition  is,  i 
think,  applicable  to  an  oral  application. 

Then  what  is  the  effect  of  the  condition?  Its  purpose  is 
manifestly,  I  think,  to  secure  to  the  applicant  the  very  con- 
tract for  which  he  has  applied,  imless  the  insurer  informs 
him  in  writing  that  the  policy  sent  to  him  is  a  different  one, 
and  points  out  the  particulars  in  which  it  differs  from  his 
application.  Whether  the  condition  requires  the  policy  to  oe 
read  just  as  it  would  have  been  drawn  had  it  been  written  in 
accordance  with  the  terms  of  the  application,  or  affords  a 
ground  for  the  rectification  of  the  policy  so  as  to  make  it 
agree  with  the  application,  or  precludes  the  insurer  from 
setting  up  any  term  of  the  policy  as  issued  which  is  incon- 
sistent with  tiie  terms  of  such  a  policy  as  would  have  been 
issued  had  it  been  written  in  accordance  with  the  terms  of 
the  application,  is,  I  think,  unnecessary  to  consider,  because, 
in  my  opinion,  in  one  or  other  of  these  ways  plaintiffs  are 
entitled  to  rely  on  the  condition  to  meet  the  defence  which 
defendants  have  set  up,  and,  even  if  the  condition  affords 
only  ground  for  the  rectification  of  the  policy,  plaintiffs  ar^ 
entitled  to  recover  without  what  Patterson,  J.A.,  in  Billing- 
ton  V.  Provincial  Ins.  Co.,  2  A.  B.  at  p.  185,  called  the  use- 
less form  of  having  the  policy  actually  reformed. 

In  Fowler  v.  Scottish  Equitable  Ins.  Co.,  28  L.  J.  Ch. 
225,  the  difficulty  in  the  way  of  the  plaintiff  obtalnmg 
a  reformation  of  the  policy  was,  that  there  was  no  con- 
sensus ad  idem ;  he  had  intended  to  effect  the  insurance  only 
on  the  terms  that  were  proposed  to  the  agent,  but  the  head 
office,  from  which  the  policy  issued,  intended  to  enter  into 
the  contract  only  on  the  terms  of  the  policy  as  issued. 

Condition  2,  as  I  read  it,  gets  rid  of  such  a  difficulty  .  .  . 
and  its  effect  is,  I  think,  to  secure  to  the  applicant  for  insur- 
ance the  very  contract  for  which  he  has  applied,  though  the 
policy  sent  to  him  is  a  different  one,  unless  the  notice  for 
which  it  provides  is  given  by  the  insurer.  This  is  no  more,  in 
such  a  case  as  this,  than  imputing  to  the  insurer  the  know- 
ledge which  his  agent  has,  and  I  can  see  no  injustice  in  doin^ 
that.    .     .    . 

Appeal  dismissed  witii  costs. 
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Idington,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. He  referred  to  McLeod  v.  Citizens  Ins.  Co.^  3  R  ft 
G.  (Nova  Scotia)  156;  Atlantic  Ins.  Co.  v.  Wright,  22  lU. 
474;  Qermania  Ins.  Co.  v.  Hoick,  125  111.  361;  Van  Schoick 
V.  Niagara  Fire  Ins.  Co.,  68  N.  Y.  434. 


February  11th,  1905. 
divisional  court. 

BOUCHER  V.  CAPITAL  BREWING  CO. 

Liquor  License  Act — Sale  of  Intoxicating  Liquors  to  Person 
not  Entitled  to  Sell — Recovery  of  Moneys  Paid — Person 
Carrying  on  Bv^ness  on  Licensed  Premises — License  in 
Name  of  Another — Failure  to  Establish  Agency — License 
Held  in  Trust  for  Occupant — Exception  in  Statute  as  to 
Honest  Belief  that  Person  Licensed  to  Sell — Application 
to  Civil  Action — Absence  of  Reason  for  Belief — Licensed 
Brewers  Selling  by  Wholesale — Relief  from  Liability  as 
Penalty — Purchase  of  Ooodwill  and  Renting  of  Premises 
— Illegal  Scheme. 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  dis- 
missing the  action  with  costs  and  referring  the  coimterclaim 
for  trial  to  the  local  Master  at  Ottawa. 

Action  to  recover  from  defendants  a  large  sum  of  money 
paid  to  them  by  plaintiff  between  12th  October,  1901,  and 
2nd  February,  1904,  for  intoxicating  liquors  which  he  had 
bought  from  them,  and  which,  as  he  alleged,  had  been  fur- 
nished in  contravention  of  the  Liquor  License  Act,  R.  S.  0. 
1897  ch.  245,  or  otherwise  in  violation  of  law,  within  the 
meaning  of  sec.  126  of  that  Act. 

Defendants  counterclaimed  for  $2,226.88  in  respect  of  7 
promissory  notes  made  by  plaintiff,  of  which  they  were  the 
holders;  for  $624.30  for  rent  of  the  premises  in  which  plain- 
tiff carried  on  business ;  for  two  sums  of  $34  and  $42  alleged 
to  have  been  paid  by  them  for  plaintiff;  and  for  $142.35  for 
interest  on  all  these  sums. 

In  his  defence  to  the  counterclaim  plaintiff  set  up  that 
the  whole  of  this  indebtedness  was  incurred  in  furtherance 
of  an  illegal  arrangement  between  him  and  defendants,  which 
was  entered  into  for  the  express  purpose,  object,  and  inten- 
tion of  enabling  plaintiff  to  take  and  have  possession  of  the 
premises  in  which  he  afterwards  carried  on  business,  and  to- 
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"dispose  of  therein  and  thereon  for  his  own  use  and  benefit 
by  retail  divers  intoxicating  liquors  to  be  drunk  and  con- 
sumed  in  and  upon  the  said  premises^  without  his  having  been 
Ucensed  so  to  do,  in  violation  of  the  law,  and  to  evade  the 
provisions  enacted  for  the  protection  of  public  morals  and 
safety;^'  and  plaintiff  alleged  that  on  account  of  this  defen- 
dants were  not  entitled  to  recover  upon  their  counterclaim. 

The  appeal  was  heard  by  Mebedith,  C. J.,  Idington^  J ., 
Magee^  J. 

W.  E.  Middleton,  for  plaintiff. 

J.  Lorn  McDougall,  Ottawa,  for  defendants. 

Meredith^  C.  J. — ^At  the  time  the  sale  of  the  liquor  in  ques- 
tion took  place,  plaintiff  was  carrying  on  the  business  of  a 
tavern-keeper  in  Ottawa,  and  defendants  were  brewers  carry- 
ing on  business  at  the  same  place. 

The  liquor  was  bought  by  plaintiff  for  the  purpose  of  re- 
selling it,  and  some,  if  not  all,  of  it  was  re-sold  by  him  in  the 
course  of  his  business. 

Plaintiff  had  no  license  to  sell  liquor,  and  unless  he  was 
entitled  to  sell  liquor  under  the  license  to  which  I  shall  after- 
wards refer,  he  was  "a  person  not  entitled  to  sell  liquor,^* 
within  the  meaning  of  sec.  64  (1)  of  the  Liquor  License  Act. 

A  liquor  license  for  the  premises  in  which  plaintiff  car- 
ried on  business  was  issued  in  each  of  the  years  in  which  the 
transactions  in  question  occurred,  to  Henry  Kuntz,  the 
manager  of  defendants'  business. 

Kuntz  was  not  the  proprietor  of  the  business  which  plain- 
tiff carried  on,  and  the  license  was  obtained  by  him  in  the 
following  circumstances.  A  former  proprietor  of  the  busi- 
ness (Webb)  had  failed,  and  defendants  were  creditors  of 
his;  plaintiff  was  desirous  of  acquiring  the  business,  but  had 
not  tiie  means  to  pay  for  it;  defendants  in  some  way,  not 
explained  in  the  evidence,  became  possessed  of  the  chattel 
property  which  was  on  the  premises  and  the  goodwill  of  the 
business,  and  these  they  sold  to  plaintiff  for  $1,200,  and  it 
was  agreed  that  the  license  should  be  taken  out  in  the  name 
of  Kuntz  in  order  that  it  might  be  held  and  controlled  by 
him  for  the  purpose  of  securing  defendants  for  the  purchase 
money,  which  was  also  secured  by  a  mortgage  on  the  chattel 
property  upon  the  premises. 

Defendants  obtained  a  lease  of  the  premises  on  2l8t 
October,  1901.  The  term  of  the  lease  was  2  years  and  7 
months,  to  be  computed  from  1st  October,  1901,  and  the 
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rent  $50  a  month,  the  first  payment  of  which  was  to  be  made 
on  the  1st  of  the  following  November. 

PlaintiflE  was  from  time  to  time  debited  in  his  account 
with  defendants  with  this  monthly  rent,  and  it  would  appear 
that  he  was  treated  as  a  sub-tenant  of  defendants,  holding  on 
the  same  terms  and  conditions  as  those  on  which  they  held, 
or  it  may  be  that  defendants  were  to  hold  the  lease  for  the 
benefit  of  plaintiff,  but  keeping  it  in  their  own  name  as 
security  for  the  pajrment  of  the  $1,200. 

Kimtz  was  not,  as  I  have  said,  and  it  was  not  intended 
that  he  should  be,  the  proprietor  of  the  business,  and  plain- 
tiff was  not  the  manager  or  agent  of  Kuntz  or  of  defendants 
for  carrying  on  the  business  for  them  or  either  of  them,  but 
was  the  proprietor  of  the  business ;  and  the  sales  of  the  liquor 
were,  as  I  have  said,  made  by  defendants  to  him. 

The  fees  for  the  license  were  paid  by  plaintiff,  or,  if  paid 
by  defendants,  were  debited  to  his  account  with  them,  and 
Kuntz  was,  no  doubt,  as  far  as  could  be,  if  at  all,  a  trustee 
of  the  license  for  plaintiff,  subject  to  his  (Kuntz's)  right  to 
deal  with  it  for  the  benefit  of  defendants  in  accordance  with 
the  agreement  which  had  been  .entered  into. 

My  brother  Teetzel  was  of  opinion  that,  inasmuch  as 
Kuntz  held  the  license  as  trustee,  agent,  or  representative  of 
plaintiff,  and  plaintiff  was  selling  liquor  witk  the  consent 
and  authority  of  Kuntz,  and  was  himself  interested  in  the 
license  as  cestui  que  tnist,  the  liquor  sold  by  defendants  to 
plaintiff  had  not  been  furnished  in  contravention  of  the  pro- 
visions of  the  Liquor  License  Act,  within  the  meaning  of 
sec.  126,  and  he  therefore  held  that  the  action  and  the  de- 
fence to  the  counterclaim  failed. 

I  agree  with  my  brother  Teetzel  that  there  was  no  inten- 
tion on  the  part  of  def  endant§  or  Kuntz,  in  what  was  done  or 
agreed  to  be  done,  to  evade  the  provisions  of  the  Liquor 
License  Act,  and  that  all  the  parties  to  the  transaction 
honestly  believed  that  what  was  being  done  was  lawful  to  be 
done  under  the  authority  of  the  license  which  had  been 
granted  to  Kuntz,  and  I  therefore  regret  that  I  am  unable  to 
see  my  way  to  reach  the  conclusion  to  which  my  learned 
brother  came  as  to  the  proper  disposition  to  be  made  of  the 
action. 

The  right  of  plaintiff  to  recover  depends  on  the  answer 
which  is  to  be  given  to  the  question,  was  the  liquor  for  whidi 
plaintiff  had  paid  defendants  furnished  in  contravention  of 
the  Liquor   License  Act,  or   otherwise  in  violation  of  law 
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within  the  meaning  of  sec.  126?  For^  if  it  wa8>  it  is  no 
matter  how  nnmeritorious  the  claim  may  be,  as  the  section 
declares  that  the  payment  or  consideration  "  shall  be  held  to 
have  been  received  without  any  consideration  and  against 
justice  and  good  conscience,  and  the  amount  or  value  thereof 
may  be  recovered  from  the  receiver  bj  the  party  who  made 
the  same/* 

Was  then  the  liquor  sold  by  defendants  to  plaintiff  and 
delivered  to  him  between  12th  October,  1901,  and  2nd  Feb- 
niaiy,  1904,  furnished  in  contravention  pi  the  Liquor  License 
Act  or  otherwise  in  violation  of  law  ?    .    .    . 

Section  49  (1)  of  the  Act — "No  person  shall  sell  by 
wholesale  or  retail  any  spirituous,  fermented,  or  other  manu- 
factured liquors  without  first  having  obtained  a  license  under 
this  Act.     .     .     /' 

This  sub-section  is  subject  to  certain  exceptions  in  favour 
of  brewers,  distillers,  and  other  manufacturers  of  liquors,  to 
which  I  shall  afterwards  refer,  and  to  an  exception  in  favour 
of  chemists  and  druggists,  which  for  the  purpose  of  the 
present  inquiry  it  is  unnecessary  to  consider. 

64.  (1). — "No  person  shall  ...  sell  or  deliver  in- 
toxicating liquors  of  any  kind  to  any  person  not  entitled  to 
sell  liquor,  and  who  sells  such  liquor,  or  who  buys  for  the 
purpose  of  re-selling,  and  any  violation  of  the  foregoing  pro- 
nsion  shall  be  an  offence  under  this  Act. 

"  (2)  But  no  person  shall  be  convicted  under  this  section 
who  establishes  .  .  .  that  he  had  reason  to  believe  and 
did  believe  that  the  person  to  whom  the  liquor  was  sold  or 
delivered  was  duly  licensed  to  sell  such  liquor,  or  did  not  sell 
liquor  unlawfully,  or  did  not  buy  to  re-sell. 

"  (3)  This  section  shall  apply  only  to  a  sale  or  delivery 
of  Uquor  in  any  city,  town,  or  village  by  a  person  residing 
OP  carrying  on  business  therein  to  a  person  who  sells  liquor 
unlawfully  in  the  same  city,  town,  or  village.^^ 

The  argument  for  plaintiff  is  that  the  liquor  supplied  by 
defendants  to  plaintiff  was  sold  and  delivered  in  contraven- 
tion of  this  section,  because,  as  it  is  contended,  plaintiff  was 
a  "  person  not  entitled  to  sell  liquor,"  within  the  meaning 
of  the  section. 

If  it  be  conceded  that  plaintiff  was  a  "  person  not  entitled 
to  sell  liquor,"  this  argument  is  unanswerable.     .     .     . 

Unless  he  had  first  obtained  a  license  under  the  Act 
authorizing  him  to  do  so,  he  was  not  only  not  entitled  to 
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sell  liquor,  but  was  expressly  prohibited  from  so  doing:  sec. 
49  (1). 

But  it  was  argued  for  defendants  that,  in  the  circum- 
stances of  this  case,  plaintiff  should  be  held  to  be  a  person 
who  had  obtained  and  possessed  a  license  under  the  Act 
authorizing  him  to  sell  spirituous,  fermented,  and  other 
manufactured  liquors  within  the  meaning  of  sec.  49  (1). 

I  am  unable  to  agree  with  this  argument. 

Section  16  provides  that,  subject  to  the  provisions  of  the 
Act  as  to  removals  and  transfers  of  licenses  (which  have  no 
bearing  on  the  question  under  consideration),  "every  license 
for  the  sale  of  liquor  shall  be  held  to  be  a  license  only  to  the 
person  therein  named  and  for  the  premises  therein  described, 
and  shall  be  valid  only  so  long  as  such  person  continues  to  be 
the  occupant  of  the  said  premises,  and  the  true  owner  of  the 
business  there  carried  on.'^ 

It  may  be  that,  inasmuch  as  Kuntz  was  not  the  occupant 
of  the  premises  described  in  the  license  issued  to  him,  or  the 
true  owner  of  the  business  there  carried  on,  the  license  was 
never  of  any  validity ;  but,  however  that  may  be,  it  is  clear,  I 
think,  that  the  license  conferred  no  right  upon  plaintiff  to  sell 
liquor  in  the  course  of  his  own  business  and  on  his  own  ac- 
count ;  the  license  was  a  personal  one  to  Kuntz,  and  for  a  busi- 
ness to  be  carried  on  by  him  in  the  premises  described  in  the 
license,  of  which,  in  order  that  the  license  should  be  effectual, 
he  must  have  been  and  have  continued  to  be  the  occupant  .  .  . 
Plaintiff  was  not,  even  in  form,  either  the  agent  or  servant  of 
Kuntz. 

The  provisions  of  sec.  16  render  it  impossible,  I  think,  to 
hold — assuming  plaintiff's  position  to  have  been  that  of  a 
cestui  que  trust  and  Kuntz  to  have  been  a  trustee  for  him — 
that  the  license  conferred  upon  plaintiff,  as  cestui  que  trust, 
any  right  to  sell  liquor  of  his  own  and  for  his  own  benefit  on 
the  nremises  described  in  the  license. 

The  language  of  the  section  is  plain,  and  the  provisions  as 
to  obtaining  a  license  emphasize  the  declaration  contained  in 
J- 1/.     ■     .     . 

^'  A  license  shall  not  be  granted  until  the  inspector  has 
reported  in  writing  to  the  license  commissioners  that  the 
applicant  is  a  fit  and  proper  person  to  have  a  license,  and 
that  he  is  known  to  the  inspector  to  be  of  good  character  and 
reputation:'^  sec.  11  (1). 

The  inspector  "  shall  not  report  in  favour  of  any  appli- 
cant other  than  the  true  owner  of  the  business  of  the  tavern 
or  shop  proposed  to  be  licensed:'*  sec.  11  (2). 
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Sub-section  8  of  sec.  11,  which  deals  with  the  groimdfi  of 
objection  which  may  be  taken  to  the  granting,  and  sec.  47  as 
to  constantly  and  conspicuously  exposing  the  license. 

These  provisions  make  it  very  clear,  I  think,  that  the 
granting  of  a  license  to  one  who  has  no  interest  in  the  busi- 
ness, and  is  not  an  occupant  of  the  premises  in  which  it  is 
carried  on,  in  trust  for  another,  who  is  the  true  owner  of  the 
busmess  and  the  occupant  of  the  premises,  is  not  a  thing 
permissible  under  the  Act,  for,  if  it  were,  all  the  elaborate 
saf^uards  which  the  legislature  has  provided  against  the 
granting  of  a  license  to  an  unfit  or  improper  person  might 
be  rendered  unavailing,  because  it  would  be  open  for  an  un- 
desirable person  wishing  to  carry  on  the  business  of  a  tavern- 
keeper,  who  could  not  himself  obtain  a  license,  to  procure  the 
license  to  be  granted  to  some  unobjectionable  person  who 
would  be  a  trustee  for  him,  and  to  carry  on  his  own  business 
under  the  license  so  obtained. 

I  come,  therefore,  to  the  clear  conclusion  that  the  license 
granted  to  Kuntz  conferred  no  authority  on  plaintiflE  to  sell 
liquor  on  his  own  account,  and  in  the  course  of  a  business  of 
which  he  alone  was  the  true  owner  and  in  which  Kimtz  had 
no  interest  whatever. 

It  was  argued,  however,  that,  assuming  that  to  be  the 
case,  the  proviso  contained  in  sub-sec.  2  of  sec.  64  was  appli- 
cable as  well  to  a  civil  proceeding  under  sec.  126  'as  to  the 
offence  which  sec.  64  creates;  in  other  words,  that  it  is  not 
a  furnishing  of  liquor  in  contravention  of  the  provisions  of 
the.Act,  vrithin  the  meaning  of  sec.  126,  if  the  person  fur- 
nishing it  has  reason  to  believe  and  does  believe  that  the 
person  to  whom  it  is  furnished  is  duly  licensed  to  sell  the 
liquor  or  does  not  sell  liquor  unlawfully  or  does  not  buy  to 
re-sell,  although  the  contrary  is  the  fact. 

This  contention  is  not,  I  think,  well  founded. 

The  proviso  contained  in  sub-sec.  2  of  sec.  64  is,  I  think, 
plainly  confined  to  a  proceeding  for  the  recovery  of  the 
penally  for  the  offence  created  by  the  section;  it  is  not,  in 
/orm  or  in  substance,  a  qualification  of  the  prohibitory  words 
of  sub-sec.  1.  That  protection  is  unqualified — "no  person 
shall " — and  sub-sec.  2,  as  I  read  it,  qualifies  only  the  latter 
words  of  sub-sec.  1,  "and  any  violation  of  the  foregoing 
provision  shall  be  an  offence  under  this  Act.^* 

But,  if  the  argument  of  defendants  were  well  founded, 
on  the  facts  of  this  case  they  must  fail  in  bringing  themselves 
within  the  proviso,  because,  although  they  may  have  honestly 
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belieyed^  as  I  think  they  did^  that  plaintiff  was  duly  licensed 
to  sell  tiie  liquor  which  they  furnished  to  him,  they  had  not, 
in  my  opinion,  reason  to  so  believe. 

Defendants  contended,  lastly,  that,  being,  as  they  were, 
brewers  duly  licensed  by  the  government  of  Canada  for  the 
manufacture  of  liquor,  and  having,  as  they  had,  a  brewer's 
provincial  license,  they  had  the  right  to  sell  liquor  to  others 
than  licensees  in  wholesale  quantities,  and  therefore  to  sell  to 
plaintiff,  even  though  he  were  not  a  person  licensed  to  sell; 
and  for  this  contention  sec.  51  of  the  Liquor  License  Act 
and  sec.  4  of  62  Vict.  (2)  ch.  31  (0.)  were  relied  on. 

1  am  unable  to  agree  with  this  contention,  for,  in  my 
opinion,  the  authority  conferred  by  the  sections  relied  on 
does  not  override  the  provisions  of  sec.  64. 

There  is  no  good  reason  why  a  brewer  any  more  than 
any  one  else  entitled  to  sell  liquor  by  wholesale  should  be 
exempt  from  the  prohibition  against  selling  or  delivering  to 
a  person  not  entitled  to  sell  liquor  who  sells  the  liquor  he 
buys  or  who  buys  for  the  purpose  of  re-selling  it. 

I  should  be  of  the  same  opinion  even  if  62  Vict.  (2)  ch. 
31  did  not,  as  it  does,  provide  (see.  30)  that  it  shall  be  read 
with  ,and  as  part  of  the  Liquor  License  Act. 

I  at  one  time  thought  that  it  might  be  possible  to  exer- 
cise the  powers  conferred  by  R.  S.  0.  1897  ch.  108,  and  to 
relieve  defendants  from  the  liability  .  .  .  but  I  am  un- 
able on  consideration  to  see  my  way  to  that  conclusion;  the 
liability  is  not,  I  think,  a  pecuniary  penalty  imposed  upon 
defendants,  within  the  meaning  of  ch.  108. 

As  I  understand  it,  all  that  is  effected  by  sec.  126  is  to 
remove  the  impediment  which  at  common  law  stood  in  the 
way  of  a  person  seeking  to  get  back  what  he  had  given  as 
the  consideration  on  his  part  of  an  illegal  contract  where 
the  illegal  purpose  has  been  carried  out. 

The  residt  is  that,  in  my  opinion,  plaintiff  was  entitled 
to  recover  the  amount  which  he  had  paid  to  defendants  for 
liquor  furnished  to  him  by  them  between  the  dates  mentioned 
in'  the  statement  of  claim,  and  that  as  to  this  branch  of  the 
case  the  -appeal  should  be  allowed  and  judgment  entered  for 
plaintiff. 

The  coimterclaim,  so  far  as  it  is  for  the  price  of  liquor 
furnished  to  plaintiff,  fails  and  should  be  dismissed,  but  I  see 
no  reason  why  defendants  may  not  recover  the  remainder  of 
their  claim,  or  so  much  of  it  as  they  may  be  in  a  position  to 
establish  in  the  Master's  office. 
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Plaintiff  has  entirely  failed  to  shew  that  either  the  pur- 
chase of  the  goodwill  and  the  personal  property  or  the  rent- 
ing of  the  premises  was  part  of  a  scheme  devised  for  the  pur- 
pose of  enabling  him  to  sell  liquor  in  contravention  of  the 
law,  or  to  enable  defendants  to  furnish  him  with  liquor 
which  he  was  to  sell  illegally.  The  whole  of  this  part  of  the 
transaction  was  carried  out  without  any  violation  of  the  law 
taking  place;  there  was  no  obligation  upon  plaintiff  to  pro- 
cure the  liquor  required  for  his  business  from  defendants  or 
on  them  to  supply  it;  he  was  free  to  procure  it  wherever  he 
could. 

The  case  comes  within  the  principle  of  Waugh  v.  Morris, 
L.  B.  8  Q.  B.  202,  cited  in  Pollock  on  Contracts,  7th  ed.,  p. 
378. 

It  was,  as  I  have  said,  no  part  of  the  contract  between 
the  parties  that  liquor  should  be  sold  by  defendants  to  plain- 
tiff for  the  purpose  of  his  re-selling  if  in  violation  of  the  law, 
and,  even  if  that  had  been  their  intention  in  entering  into  the 
contract,  it  is  necessary,  to  defeat  defendants'  right  to  re- 
cover, to  shew  that  there  was  a  wicked  intention  to  break  the 
law;  there  having  been  no  such  wicked  intention,  but  an 
honest  belief  that  what  yas  intended  to  be  done  was  lawful, 
the  defence  to  the  counterclaim  based  upon  the  alleged 
illegality  of  the  transaction  failed. 

I  would,  therefore,  vary  the  judgment  on  the  counter- 
claim by  declaring  that  defendants  are  not  entitled  to  recover 
for  the  price  of  any  liquor  furnished  by  them  to  plaintiff 
between  12th  October,  1901,  and  2nd  February,  1904,  and 
making  the  reference  to  the  local  Master  at  Ottawa  to  take  an 
account  of  what  is  due  and  owing  by  plaintiflf  to  defendants 
in  respect  of  the  other  claims  put  forward  by  them  in  their' 
counterclaim,  and  directing  that  judgment  be  entered  for 
them  against  plaintiff  for  what  shall  be  found  due,  with  costs 
subsequent  to  the  trial. 

In  taking  the  accounts  the  Master  will,  of  course,  dis- 
allow so  much,  if  any,  of  the  claim  of  defendants  in  respect 
of  the  liquor  as  is  included  in  the  promissory  notes  held  by 
them. 

Proceedings  on  the  judgment  in  favour  of  plaintiff  will 
be  stayed  until  after  the  report  is  made,  and  what  is  found 
due  to  defendants  will  be  set  off  against  it. 

There  will  be  no  costs  of  the  action  or  counterclaim  up 
to  and  including  the  trial,  or  of  the  appeal  to  either  party, 
but  defendants  should  have  their  costs  of  the  reference. 


278  ^'^^'  ONTARIO    WEEKLY   REPORTER. 

Idington,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion, referring  to  Huffman  v.  Walterhouse,  19  0.  E.  186, 
191;  McBae  v.  Brown,  6  U.  0.  L.  J.  91;  Flannigan  v.  Mc- 
Mahon,  7  U.  C.  L.  J.  155;  Crozier  v.  Taylor,  6  II.  C.  L.  J. 
60 ;  Walsh  v.  Walper,  3  0.  L.  R.  58 ;  In  re  Blumenthd,  125 
Pa.  St.  412;  Conn  v.  Bugan,  9  Dana  310;  R.  v.  Jones,  §9 
J.  P.  87 ;  Pearson  v.  Broadbent,  36  J.  P.  485 ;  Vine  v.  Leeds, 
L.  E.  10  Q.  B.  195 ;  Eitchie  v.  Smith,  6  C.  B.  462 ;  Cowles  v. 
Gale,  L.  R.  7  Ch.  12;  Tadcaster  v.  Wilson,  [1897]  1  Ch. 
705;  Thompson  v.  Harvey,  4  H.  &  N.  254;  Mayhew  v.  Suttle, 
4  E.  &  B.  347 ;  1  Sm-  L.  C.  385 ;  Thwaites  v.  Coulthwaite, 
[1896]  1  Ch.  496. 

■ 

Magee,  J.,  concurred. 


Anglin,  J.  January  13tH;,  1905. 

TRIAL. 

VAN  CLEAF  v.  HAMILTON  STREET  R.  W.  CO. 

Way — Non-repair — Injury  to  Person  —  Portion  of  Roadway 
Occupied  by  Street  Railway  Tracks — Liability  of  Rail' 
way  Company — By-law  of  Municipality  Imposing  Duty 
on  Company — Construction. 

Action  by  the  father  and  mother  of  Thomas  C.  Van  Cleaf, 
under  the  Fatal  Injuries  Act,  for  damages  for  the  death  of 
the  latter  by  alleged  negligence  of  defendants. 

The  deceased,  a  teamster,  on  5th  July,  1904,  was  driving 
a  team  of  horses  with  a  waggon  westerly  along  the  north  side 
of  Barton  street,  in  the  city  of  Hamilton,  and  when  near 
the  east  side  of  Sandford  avenue,  on  turning  to  the  left  to 
pass  vehicles  in  front,  the  front  left  wheel  of  the  waggon 
came  in  contact  with  the  southerly  rail  of  the  northerly  track 
of  defendants^  rails  on  Barton  street,  causing  the  waggon 
to  "slew^*  and  throwing  the  deceased  out  on  his  head,  in- 
flicting injuries  from  which  he  died  a  few  days  afterwards. 
Plaintiffs  alleged  that  the  ^^  slewing  ^'  was  caused  by  defend- 
ants' track  being  out  of  repair  by  reason  of  the  rails  not  being 
flush  with  the  street,  and  not  being  from  3  to  5  inches  above 
the  level  of  the  street  inside  the  tracks,  such  inequality 
having  existed  for  a  long  time  prior  to  the  accident. 

A".  M.  Lewis,  Hamilton,  for  plaintiffs. 

E.  E.  A.  DuVemet   and  W.  W.  Osborne,  Hamilton,  for 

defendants. 
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Anoun^  J. — I  find  it  will  not  be  necessary  in  this  ease  for 
me  to  further  reserve  judgment.  I  have  had  an  opportunity 
of  carefully  considering  by-law  624  of  the  city  of  Hamilton, 
and,  in  my  opinion,  the  proper  construction  of  that  by-law  is 
such  that  it  is  conclusive  against  the  claim  of  plaintiffs.  Be- 
fore, however,  disposing  of  the  case  upon  that  ground,  I 
think  it  proper  to  make  findings  of  fact  upon  the  evidence, 
and  contingently  to  assess  the  damages,  in  order  that  plain- 
tiffs, if  advised  to  prosecute  this  matter  further,  may  have 
the  benefit  of  this  trial,  to  which  they  are  entitled. 

I  find  in  the  first  place  that  the  road  on  Barton  street 
where  the  accident  happened  was  in  a  bad  state  of  repair  and 
in  a  highly  dangerous  condition.  I  find  that  the  depression 
between  the  tracks  and  immediately  against  the  rail  which 
caused  the  accident,  was  from  3  to  3jS4  inches  in  depth,  and 
that  this  depression  existing  there  causing  this  accident  con- 
stituted a  danger  of  a  serious  character,  and  such,  owing  to 
its  duration  and  to  the  notice  which  the  parties  responsible 
for  it  must  have  had,  of  its  condition,  as  to  constitute  negli- 
gence for  which  the  proper  parties  would  certainly  be  re- 
sponsible in  an  action  for  damages.  I  find  there  was  no  suffi- 
cient proof  of  contributory  negligence  on  the  part  of  the  de- 
ceased which  would  disentitle  plaintiffs  to  recover  if  other- 
wise entitled.  The  damages  which  plaintiffs  sustained  I 
would  assess  at  $600,  if  giving  judgment  in  their  favour, 
basing  this  upon  a  reasonable  expectation  of  continued  re- 
ceipt by  the  parents  for  a  period  of  four  years  after  the  death 
of  the  son  of  the  same  proportion  of  his  wages  which  the  evid- 
ence shews  they  had  received  for  some  time  before  his  decease. 
The  plaintiffs  would  be  entitled  to  judgment  for  this  amount 
jointly,  if  they  should  so  elect,  or  if  they  should  prefer  to 
have  the  damages  apportioned  I  would  apportion  them  $450 
to  the  mother  and  $150  to  the  father. 

TJpon  the  Fegal  question  involved,  however,  as  already  in- 
timated, I  think  plaintiffs  must  fail.  They  have  seen  fit  to 
bring  their  action,  not  against  the  municipal  corporation, 
upon  whom  the  primary  liability  to  maintain  the  roadway  in 
a  suitable  condition  rests,  but  against  the  railway  company. 
The  railway  company,  unless  the  duty  which  primarily  rests 
upon  the  city  is  imposed  upon  them  by  legislation,  owe  no 
duty  to  plaintiffs.  The  fact  that  there  is  anything  in  the 
nature  of  an  agreement  between  the  railway  company  and  the 
city,  by  which  the  company  assume  the  responsibility  of 
maintaining  any  portion  of  the  highway,  is  something  of 
which  plaintiffs  may  not  take  advantage — ^is  something  upon 
which  plaintiffs  might  not  succeed.    But,  even  assuming  that 
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the  liability  resting  upon  the  railway  company  is  to  be  re- 
garded as  statutory  so  far  as  imposed  by  the  by-law  No.  624, 
which  might  be  regarded  as  incorporated  in  the  statute  of 
29th  March,  1873,  under  which  the  Hamilton  Street  Eailway 
Co.  constructed  their  lines,  and  in  that  light  regarding  the 
provisions  of  by-law  624  as  conditions  upon  which  the  Legis- 
lature authorized  the  construction  of  these  lines,  and  as 
therefore  imposing  upon  the  Hamilton  Street  Railway  Com- 
pany the  duties  which  the  by-law  calls  upon  them  to  perform, 
I  would  read  this  by-law  as  not  imposing  any  duty  to  con- 
struct or  repair  the  highway  or  the  portion  of  the  highway 
which  was  placed  in  their  hands  for  construction  and  repair 
by  the  by-law,  except  upon  the  requirement  of  the  board  of 
works  in  and  for  the  city,  as  stated  in  sec.  5  of  the  by-law. 

Section  5  reads :  "  The  space  between  the  rails  to  be  allow- 
ed for  the  railway  upon  any  paved  or  macadamized  street  and 
for  two  feet  outside  of  such  rails  shall  be,  by  the  said  com- 
pany, and  under  the  direction  of  and  as  required  by  the  board 
of  works  in  and  for  the  said  city,  constructed  and  kept  in 
repair  with  such  suitable  material  as  the  said  board  of  works 
may  from  time  to  time  direct,  the  materials  therefor  to  be 
supplied  by  or  at  the  expense  of  the  said  city  corporation.'* 

I  cannot  read  this  provision  of  the  by-law  as  requiring 
the  company  to  either  construct  or  repair  without  a  demand 
or  request  from  the  board  of  works.  In  that  view  of  the 
matter,  there  is  an  entire  absence  of  evidence  that  there  was 
ever  any  such  requirement  or  request.  It  is  in  evidence  that 
the  roadway  was  originally  properly  constructed;  it  is  in 
evidence  that  the  rails  are  laid  flush  as  nearly  as  practicable 
with  the  surface  of  the  street;  the  evidence  satisfied  me  that 
the  depression  which  caused  this  accident  was  the  result  of 
wear  upon  the  portion  of  the  highway  between  the  tracks. 
If  the  board  of  works  of  the  city  had  required  the  company 
to  repair  this,  and  requested  them  to  do  it,  and  the  company 
had  neglected  such  duty,  it  might  be  that  in  the  view  sug- 
gested, regarding  this  by-law  as  in  effect  a  statutory  condi- 
tion imposing  a  statutory  duty  upon  defendants,  plaintiffs 
would  have  some  remedy,  but,  as  I  construe  the  by-law,  the 
only  duty  which  it  imposes  upon  the  railway  company  arises 
after  and  upon  request  of  the  city  made  through  the  board  of 
works.  In  the  absence  of  such  request,  I  cannot  find  that 
there  was  any  such  duty  upon  that  ground.  Therefore,  the 
action  fails,  and  must  be  dismissed  with  costs. 


THE 
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February  8th,  1905. 
divisional  court. 
WEIR  V.  JACKSON. 

Trustee — Mat-invesiment — Competent  Advice — Trustee'  Acting 
Honestly  and  Reasonably — Relief  under  62  Vict,  (2)  ch. 
15. 

Appeal  by  plaintiffs  (Charlotte  Weir,  G.  W.  Weir,  and  W. 
M.  Weir)  from  judgment  of  Boyd,  C,  dismissing  without 
costs  action  against  the  executors  of  Thomas  Jackson,  to 
recover  the  sum  of  $1,500,  part  of  the  estate  of  the  deceased 
husband  of  plaintiff  Charlotte  Weir. 

Thomas  Jackson  was  the  executor  of  the  will  of  the  de- 
ceased Weir.  The  plaintiff  Charlotte  Weir  was  entitled  to 
the  income  of  the  estate  for  life,  and  the  other  plaintiffs  were 
entitled  to  the  estate  after  her  decease.  The  sum  of  $1,500 
was  invested  by  Thomas  Jackson  in  the  stock  of  the  Elgin 
Lean  and  Savings  Co.,  and,  owing  to  the  failure  of  the  com- 
pany, was  lost  to  the  estate. 

By  this  action  the  plaintiffs  sought  to  make  the  estate  of 
Thomas  Jackson  liable  for  the  loss  to  the  Weir  estate  by  the 
mal-inyestment  of  the  f  1,500. 

The  Chancellor  found  that  the  executor  Thomas  Jackson 
had  acted  honestly  and  reasonably  as  a  trustee  in  making 
the  investment,  and  that  his  estate  ought  to  be  relieved  under 
62  Vict.  (2)  ch.  15. 

J.  R  Green,  St.  Thomas,  for  plaintiffs. 

W.  K.  Cameron,  St.  Thomas,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Anglin, 
J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.  J. — This  is,  no  doubt,  a  very  hard  case  upon 
the  unfortunate  plaintiffs,  but  the  statute  which  the  learned 
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Chancellor  applied  was  passed  for  the  very  purpose  of  re- 
lieving executors  and  trustees,  who  perform  very  often  a  very 
thankless  duty,  and  onerous  at  the  same  time,  from  the 
obligations  under  which  they  rested  at  law  for  breaches  of 
trust. 

I  think  that  in  this  country  that  statute  ought  to  be  very 
liberally  applied  for  the  purpose  of  relieving  an  executor  or 
other  trustee  who  has  acted  in  good  faith  and  reasonably. 

The  learned  Chancellor,  upon  a  review  of  the  facts  in  this 
case,  has  come  to  the  conclusion  that  the  trustee  acted  rea- 
sonably in  relying  upon  the  advice  of  Mr.  McLean,  a  promi- 
nent citizen  and  professional  man,  residing  in.  the  city  of 
St.  Thomas.  There  was,  at  the  time  the  investment  was 
made,  not  the  slightest  reason  to  doubt  that  the  security  was 
an  excellent  one,  from  the  revenue  point  of  view  as  well  as 
the  substantial  character  of  the  investment  itself. 

The  case  of  Perrins  v.  Bellamy,  [1899]  1  Ch.  797,  is  a 
direct  authority  in  support  of  the  judgment  of  the  learned 
Chancellor,  unless  this  case  can  be  distinguished  upon  the 
ground  that  Mr.  McLean  occupied  the  position  of  vendor  of 
the  stock,  as  well  as  that  of  solicitor  for  the  executor,  and  I 
do  not  think  that  it  can  be  so  distinguished. 

The  executor  was  a  farmer  having  probably  very  little 
knowledge  of  that  kind  of  business,  and  I  do  not  think  it 
would  be  reasonable  to  say  that  he  should  have  been  aware 
that  it  was  an  improper  or  an  unwise  thing  for  him  to  take 
the  advice,  as  I  have  said  he  did,  of  a  prominent  business  man 
of  high  repute,  simply  because  that  man  was  the  vendor  of 
the  stock. 

I  think  the  appeal  must  be  dismissed. 

We  will  follow  what  the  Chancellor  did  as  to  the  costs, 
and  dismiss  the  appeal  without  costs. 


Meredith,  C.J.,  Teetzel,  J.     February  10th,  1905. 

TRIAL. 

Be  WENTWORTH  DOMINION  ELECTION. 

SEALEY  V.  SMTH. 

SMITH  V.  SEALEY. 

Parliamentary  Elections — Ballot  Papers — Wrongful  Number- 
ing  hy  Deputy  Returning  Officer — Numbers  Leading  to 
Identificaiion  of  Voters — Rejection  of  Ballots  —  Voiding 
Election — Costs. 

A  petition  under  the  Dominion  Controverted  Elections 
Act. 
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The  respondent  was  declared  -elected  on  a  recount  had 
before  the  senior  Judge  of  the  County  Court  of  Wentworth, 
but  the  petitioner  claimed  the  seat,  alleging  that  upon  a 
proper  counting  of  the  ballot  papers  being  had  it  would  be 
found  that  he  had  received  a  majority  of  the  votes  cast  and 
was  duly  elected. 

The  petition  contained  charges  of  corrupt  practices,  and 
there  was  a  cross-petition  filed  by  the  respondent  making 
similar  charges  against  the  petitioner.  These  charges  were 
abandoned  by  both  parties,  and  they  agreed  on  a  special  case, 
which  contained  a  statement  of  the  facts  upon  which  the 
opinion  of  the  Court  was  asked  upon  the  following  ques- 
tions : — 

1.  Is  the  respondent,  E.  D.  Smith,  the  duly  elected  mem- 
ber for  ttie  electoral  district  of  Wentworth? 

2.  If  not,  is  the  petitioner,  W.  0.  Sealey,  the  duly  elected 
member  for  the  said  electoral  district  of  Wentworth? 

3.  Or  is  the  said  election  for  the  electoral  district  of 
Wentworth  null  and  void? 

A.  B.  Aylesworth,  K.C.,  and  B.  A.  Grant,  for  Sealey. 

G.  Lynch-Staunton,  K.C.,  W.  A.  H.  Duff,  Hamilton,  and 
H.  C.  Gwyn,  Dundad,  for  Smith. 

Meredith,  C.J. — The  result,  as  far  as  it  is  to  be  deter- 
mined by  the  counting  of  the  ballot  papers,  depends  upon 
whether  the  County  Court  Judge  was  right  in  rejecting,  as 
he  did,  all  those  cast  at  polling  subdivision,  number  23  in  the 
township  of  Beverley. 

The  claim  of  the  respondent  that  these  ballot  papers 
ought  not  to  have  been,  as  they  were,  counted,  by  the  deputy 
returning  officer,  and  were  properly  rejected  upon  the  re- 
count, is  based  upon  the  provisions  of  sub-section  2  of  sec. 
80  of  the  Dominion  Elections  Act,  1900 :— "  (2)  In  counting 
the  votes  he  (i.e.,  the  deputy  returning  officer)  shall  reject  all 
ballot  papers  which  have  not  been  supplied  by  the  deputy 
returning  officer,  all  those  by  which  votes  have  been  given  for 
more  candidates  than  are  to  be  elected,  and  all  those  upon 
which  there  is  any  writing  or  mark  by  which  the  voter  could 
be  identified,  other  than  the  numbering  by  the  deputy  re- 
turning officer  in  the  cases  hereinbefore  provided  for." 

Each  of  the  ballot  papers  in  question  had  on  the  back  of 
it  a  number  which  corresponded  with  that  put  opposite  to 
the  name  of  the  voter  in  the  poll  book,  and  it  was  placed 
there  by-  the  deputy  returning  officer  before  the  ballot  paper 
was  handed  to  the  voter. 
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It  was  argued  on  behalf  of  the  petitioner  that  this  num- 
bering of  the  ballot  papers  did  not  aflEect  their  validity,  for 
two  reasons:  (1)  because  it  was  the  act  of  the  deputy  re- 
turning officer,  and,  as  it  was  said,  the  section  doed  not  apply 
to  a  writing  or  mark  on  the  ballot  paper  made  by  any  one  but 
the  voter;  and  (2)  because  it  is  only  a  writing  or  mark  by 
which,  without  calling  in  the  aid  of  extrinsic  evidence,  the 
voter  could  be  identified,  that  requires  or  justifies  the  rejec- 
tion of  the  ballot  paper. 

The  Election  Act  by  which  the  system  of  voting  by  ballot 
was  first  introduced  was  37  Vict.  ch.  9,  and  .the  porovision  in 
it  as  to  the  rejection  of  ballot  papers  was  substantially  the 
same  as  that  contained  in  sub-sec.  2  of  sec.  80  of  the  Act 
of  1900,  except  that  the  concluding  words,  "other  than  the 
numbering  by  the  deputy,  returning  officer  in  the  cases  here- 
inbefore provided  for,^*  are  not  found  in  the  original  provi- 
sion (sec.  55),  though  the  Act  contained  a  provision  for  the 
numbering  of  the  ballot  paper  supplied  to  any  person  repre- 
senting himself  to  be  a  particular  elector  named  on  the  regis- 
ter or  list  of  voters  who  applied  for  a  ballot  paper  after  an- 
other person  had  voted  as  the  elector:  sec.  53. 

Two  other  classes  of  ballot  papers  were,  by  sec.  37  of  the 
Electoral  Franchise  Act  (48  &  49  Vici  ch.  40),  required  to  be 
numbered. 

It  was  not,  however,  until  the  revision  of  the  statutes  in 
1886,  that  any  change  was  made  in  the  provision  in  the  Elec- 
tion Act  for  the  rejection  of  ballot  papers  by  the  introduction 
of  any  qualification  of  the  generality  of  the  provision  as  to 
rejecting  ballot  papers  on  which  a  writing  or  mark  by  which 
the  voter  could  be  identified  appeared. 

In  the  Consolidated  Statutes  the  Election  Act  appears 
as  ch.  8,  and  the  section  providing  for  the  rejection  of  ballot 
papers  is  sec.  56.  There  for  the  first  time  is  introduced  the 
qualification  to  which  I  have  referred,  and  it  is  in  the  very 
words  in  which  it  is  expressed  in  sec.  80  of  the  Act  of  1900. 

The  Act  of  1900,  it  may  be  remarked  here,  introduced 
another  class  of  ballot  papers  which  the  deputy  returning 
officer  is  required  to  number:  sec.  67. 

It  is  somewhat  singular  that  nowhere  in  the  Act  is  there 
to  be  found  any  provision  forbidding  the  voter  to  place  upon 
his  ballot  paper  any  mark  by  which  he  can  afterwards  be 
identified,  nor  any  declaration  that  a  ballot  paper  upon 
which  such  a  mark  is  placed  shall  be  void,  though  no  doubt 
in  "the  directions  for  the  guidance  of  electors  in  voting,'* 
which  the  deputy  returning  officer  is,  by  sec.  41,  required 
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before  or  at  the  opening  of  the  poll  on  the  day  of  polling  to 
"  cause  to  be  posted  up  in  some  conspicuous  place  outside  of 
the  polling  station  and  also  in  each  compartment  of  the 
polling  station/^  electors  are  informed,  among  other  things, 
that  if  the  voter  "  places  any  mark  on  the  ballot  paper  by 
which  he  can  afterwards  be  identified  his  vote  will  be  void  and 
will  not  be  counted/' 

If  sec.  80  did  not  contain  the  qualification  to  which  I 
have  referred,  I  should,  if  unfetter©!  by  authority,  be  dis- 
posed to  hold  that  it  was  only  a  writing, or  mark  placed  on 
the  ballot  paper  by  the  voter  himself,  or  by  his  connivance  or 
with  his  consent,  that  justified  the  rejection  of  his  ballot 
paper. 

On  principle,  it  appears  to  me  most  unjust  that  an 
elector  who  has  complied  with  every  requirement  of  the  law 
as  to  the  manner  in  which  he  shall  evidence  his  will  as  to  the 
choice  of  a  member  of  parliament,  should  be  subjected  to  have 
his  vote  destroyed  by  the  wrongful  or  improper  act  of  an 
election  officer  in  dealing  with  his  ballot  paper,  and  the  Court 
is  bound,  I  think,  if  possible,  to  avoid  construing  such  a  pro- 
vision so  as  to  lead  to  that  result. 

Reading  the  provision  as  to  the  rejection  of  ballot  papers, 
as  it  stood  before  the  revision  of  the  statutes  in  1886,  in 
connection  with  the  directions  for  the  guidance  of  electors 
in  voting,  no  canon  of  construction  would  be  violated,  I 
think,  by  interpreting  the  words  "any  writing  or  mark  by 
which  the  voter  could  be  identified,*'  as  meaning  any  such 
writing  or  mark  placed  on  the  ballot  paper  as  is  mentioned 
in  the  directions,  and  therefore  as  extending  only  to  those 
placed  on  it  by  the  voter  himself  or  by  his  connivance  or  with 
his  consent. 

We  are  not,  however,  at  liberty  to  deal  with  the  question 
as  res  Integra,  for  it  has  been  passed  upon  by  election  Judges 
whose  decisions  we  ought  to  follow,  leaving  it  to  an  appellate 
Court,  if  they  ought  not  to  govern,  to  so  declare,  especially 
as,  though  the  Legislature  of  the  Province  of  Ontario  has 
expressly  provided,  by  an  amendment  of  its  election  law, 
against  a  ballot  paper  being  rendered  void  by  "words  or 
marks  corruptly  or  intentionally  or  by  mistake  written  or 
made  or  omitted  to  be  made  by  the  deputy  returning  officer 
on  a  ballot  paper ''  (42  Vict.  ch.  4,  sec.  18),  the  Parliament  of 
Canada  has  not  seen  fit  to  enact  such  an  amendment  to  its 
election  law. 

In  the  East  Hastings  case,  H.  E.  C.  764  (27th  January, 
1679),  the  question  was  directly   raised,    and   the    election 
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Judge  (Armour,  J.),  held  that  ballot  papers  upon  which  a 
deputy  returning  officer  had  placed  a  number  corresponding 
with  that  which  appeared  opposite  to  the  name  of  the  voter 
in  the  voters'  list  were  rightly  rejected. 

The  Act  in  force  when  the  election  which  was  in  ques- 
tion in  that  case  was  held  was  the  Act  of  1874,  as  amended 
b}  41  Vict.  oh.  6,  the  43rd  section  of  which,  as  amended, 
required  the  deputy  returning  officer  to  place  on  the  counter- 
foil of  the  ballot  paper  a  number  corresponding  to  that 
opposite  the  voter's  name  on  the  voters'  list. 

The  voters'  lists  in  use  at  the  election  were  no  doubt 
copies  of  the  provincial  voters'  lists,  and  there  would  there- 
fore have  appeared  in  them  opposite  to  the  voter's  name 
his  number  upon  the  assessment  roll,  and  it  was  these  num- 
bers that  the  deputy  returning  officer  had  placed  upon  the 
ballot  papers  which  it  was  held  were  rightly  rejectcxi. 

Mr.  Aylesworth  pointed  out,  as  supporting  his  second 
ground  of  argument,  that  certain  ballot  papers  upon  which  a 
number  had  been  placed  by  the  deputy  returning  officer  were 
held  not  to  be  thereby  made  subject  to  rejection,  but  I  am 
unable,  when  the  circumstances  are  considered,  to  see  that 
this  supports  his  contention.  The  testimony  of  the  deputy 
returning  officer  shewed  that  he  had  placed  the  same  num- 
ber both  on  the  counterfoil  and  on  the  ballot  paper,  but  those 
numbers  were  taken  at  random,  and  as  he  deposed,  and  the 
election  Judge  found,  the  voter  could  not  be  identified  by 
thorn,  and  it  was  upon  this  ground  that  it  was  held  that 
these  ballot  papers  ought  not  to  be  rejected. 

It  was  probably  in  consequence  of  the  decision  in  the  East 
Hastings  case  that  the  amendment  of  the  Ontario  Act  to 
which  I  have  referred  was  made. 

The  question  (arising  on  the  Ontario  Act)  was  again  dealt 
with  in  the  Bussell  (No.  2)  case  (4th  December,  1879),  H. 
E.  C,  519,  the  election  Judges  being  the  then  Chief  Justice 
of  Ontario  and  Vice-Chancellor  Blake. 

In  that  case  the  deputy  returning  officers  at  certain  of  the 
polling  subdivisions  had  placed  numbers  on  the  backs  of 
the  ballot  papers  corresponding  with  the  numbers  put  oppo- 
site to  the  voters'  names  in  the  voters'  lists. 

Referring  to  the  effect  of  this  upon  the  ballot  papers  the 
Chief  Justice  said  (p.  522) :  ".  Under  the  Act  of  1874'  (R.  S. 
0.  ch.  10)  that  would,  I  apprehend,  have  been  a  fatal  objec- 
tion to  the  validity  of  the  vote,  but  the  Act  of  1879  (42  Vict, 
ch.  4)  was  passed  for  the  very  purpose  of  remedying  that 
difficulty."    And  the  Vice-Chancellor  said  (p.  527):     ''XTn- 
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fortunately,  ignorantly,  but  honestly,  they  so 'dealt  with  the 
ballots  as  tiiat  except  for  the  Act  of  1879  these  votes  must 
necessarily  have  been  rejected,  while  neither  the  petitioner 
nor  the  respondent  is  rsponsible  for  that." 

What  was  said  by  Vice-Chancellor  Blake  is  important,  as 
much  reliance  was  placed  by  the  petitioner's  counsel  upon 
what  was  said  by  that  learned  Judge  in  the  Monck  case 
(January,  1876),  H.  E.  C.  726,  particularly  at  pp.  728  and 
731;  but  the  view  expressed  in  the  latter  case  shews  that 
what  was  said  by  him  in  the  earlier  one  was  not  directed  to 
such  a  writing  or  mark  on  the  ballot  paper  as  the  numbering 
of  it  by  a  deputy  retuning  officer  as  had  taken  place  in  the 
Eussell  Case  (2). 

The  Eussell  Case  No.  2  is  important  also,  because  the 
numbers  which  had  been  placed  on  the  ballot  papers  were  not 
numbers  corresponding  with  those  set  opposite  the  voters' 
names  in  the  voters*  list  of  the  municipality  (i.e.,  the  num- 
bers on  the  assessment  roUs),  but  the  numbers  which  by  sec. 
6  of  the  Act  of  1874  the  deputy  returning  officer  was  re- 
quired to  place  opposite  to  every  name  in  his  voters*  list, 
which,  as  the  section  provides,  need  not  be  consecutive  num- 
bers, but  might  be  chosen  arbitrarily  by  the  deputy  returning 
officer. 

In  the  Bothwell  Cose  (1884),  8  S.  C.  R.  676,  although  it 
was  not  necessary  for  the  Court  to  decide,  and  it  did  not 
decide,  that  the  ballot  papers  which  the  deputy  returning 
officer  had  numbered,  as  the  ballot  papers  in  this  case  were 
numbered,  were  bad  and  ought  not  to  have  been  coimted, 
Henry  and  Gwynne,  JJ.,  expressed  strong  opinions  that  such 
ballot  papers  were  illegal  and  bad:  pp.  714,  720,  et  seq. 
Ibumier,  J.,  also  (p.  710)  referring  to  the  numbering 
by  the  deputy  returning  officer,  at  polling  subdivision  number 
1,  Sombra,  and  the  erasure  by  him  of  the  numbers,  spoke  of 
the  numbering  as  an  error  which,  if  it  had  not  been,  then 
repaired,  might  have  had  serious  consequences  (une  erreur 
qui,  si  elle  n*eut  pas  et6  r^par^  alors,  auraient  pu  avoir  de 
graves  consequences).  The  judgment  of  the  Chief  Justice 
(Ritchie)  also  indicates,  I  think,  that  but  for  the  erasing  of 
the  numbers  he  would  have  held  the  numbered  ballots  to 
be  bad. 

Strong,  J.,  howevei?,  expressly  guarded  himself  from 
being  taken,  by  assenting  to  the  judgment  of  the  Court,  to 
preclude  himself  from  the  right  to  consider,  in  any  future 
case  in  which  the  question  might  arise,  whether  any  mark 
put  on  a  ballot  by  mistake  and  in  good  faith  by  a  deputy 
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returning  officer  was  to  be  held  a  ground  for  rejecting  the 
ballot. 

It  is  also  to  be  noticed  that  the  election  Judge  from  whose 
judgment  the  appeal  to  the  Supreme  Court  was  taken^  had 
treated  it  as  clear  that  all  the  votes  at  number  3  Dawn  must 
have  been  rejected  because  the  deputy  returning  officer  had 
indorsed  on  each  ballot  paper  the  number  of  the  voter  on  the 
voters'  list,  "  so  that/'  as  he  said,  "  there  could  be  no  difficulty 
whatever  in  ascertaining  how  each  elector  had  voted:"  p.  680. 

In  the  face  of  the  decision  of  the  Election  Court  in  the 
East  Hastings  case  and  of  the  body  of  judicial  opinion  to 
which  I  have  referred,  it  would  not  be  open  to  me  to  give 
effect  to  my  own  view  as  to  the  scope  of  the  provision  for 
rejecting  ballot  papers  upon  which  a  writing  or  mark  by 
which  the  voter  could  be  identified  appears,  even  as  that  pro- 
vision stood  before  the  amendment  made  in  the  Revised 
Statutes  and  subsequently  re-enacted  in  the  Act  of  1900,  and 
the  amendment  then  introduced  and  so  re-enacted  makes  it 
still  more  impossible  for  me  to  do  so. 

The  amendment  amounts,  in  my  opinion,  to  an  adoption 
by  Parliament  of  the  construction  which  had  been  given  to 
the  enactment  in  the  East  Hastings  case,  and  was  apparently 
designed  to  prevent  a  ballot  paper  which  the  deputy  returning 
officer  had  numbered,  in  the  proper  discharge  of  his  duly,  and 
a3  he  was  required  by  the  Act  to  do,  from  being  rejected  at 
the  coimting  of  the  ballot  papers.  The  amendment  was 
probably  unnecessary,  as  a  writing  or  mark  which  the  deputy 
returning  officer  was  required  by  the  Act  to  put  upon  the 
ballot  paper,  although  it  afforded  means  for  identifying  the 
voter  by  whom  it  had  been  cast,  could  not  by  possibility  have 
been  intended  to  be  treated  as  a  writing  or  mark  within  the 
meaning  of  sec.  80.  The  introduction  of  the  amendment, 
nevertheless,  in  my  opinion,  is  a  clear  indication  that  it  was 
intended  that  a  writing  or  mark,  though  made  by  the  deputy 
returning  officer,  if  it  was  one  by  which  the  voter  could  be 
identified,  unless  it  was  the  numbering  by  the  deputy  return- 
ing officer  in  the  cases  provided  for  in  the  previous  section, 
should  render  necessary  the  rejection  of  the  ballot  paper  in 
the  counting  of  the  votes. 

It  was  said  by  counsel  for  the  petitioner,  that  in  a  com- 
paratively recent  unreported  case  (the  North  Bruce  case)  it 
was  held  by  the  Chancellor  of  Ontario  and  my  brother  Street 
that  ballot  papers  numbered  as  those  in  question  in  this  case 
were,  ought  not  to  be  rejected  under  the  provisions  of  sec. 
80;  but  a  perusal  of  the   shorthand   notes  of  the  proceed- 
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ings  in  that  cage  leads  me  to  think  that  that  was  not  the 
ruling  of  tiie  learned  Judges,  and  that,  if  it  had  appeared 
that  the  numbers  which  had  been  put  on  the  back  of  the 
baDot  papers  corresponded  with  those  which  were  set  oppo- 
site to  the  voters'  names  either  in  the  voters'  list  or  in  the  poll 
book,  the  ballot  papers  would  have  been  rejected. 

It  was  argued  by  Mr.  Ajlesworth  that  in  all  the  cases  in 
which  ballot  papers  had  becsii  rejected  because  of  their  being 
numbered,  the  number  placed  on  the  ballot  paper  corresponded 
with  that  which  appeared  in  the  voters'  list  opposite  to  the 
voter's  name.  I  have  already  pointed  out  that  that  was  not 
so  in  the  Russell  case,  but,  even  if  it  were,  as  Mr.  Aylesworth 
contended,  I  am  unable  to  discover  any  reason  for  rejecting 
the  ballot  paper  in  such  a  case,  which  does  not  apply  where 
the  number  on  the  ballot  corresponds  with  that  which  appears 
opposite  to  the  voter's  name  in  the  poll  book.  The  poll  book 
is,  of  course,  open  to  the  view  of  the  deputy  returning  ofl&cer 
and  the  poll  clerk,  and  there  is  nothing  to  prevent  the  agents 
of  the  candidates  from  examining  it,  if,  indeed,  they  are  not 
entitled  to  do  so,  and  therefore  nothing  to  prevent  any  of 
those  persons  from  ascertaining  both  the  number  on  the  poll 
book  and  that  on  the  ballot  paper,  and  in  that  way  discover- 
ing the  identity  of  the  voter,  and  so  the  intended  secrecy  of 
the  ballot  may  be  violated. 

Where  the  numbered  ballot  is  in  use,  for  the  very  pur- 
pose of  guarding  against  the  possibility  of  the  voter  being 
identified,  careful  provision  is  made  that  in  counting  the 
ballot  papers  the  number  which  is  on  the  back  of  the  ballot 
paper  shall  not  be  seen  by  those  who  are  present  when  the 
counting  takes  place. 

The  provision  in  this  respect  of  the  Ontario  Act,  sec.  17, 
pub-sec.  1,  is  that  the  deputy  returning  oflRcer  "  shall  examine 
the  ballot  papers,  keeping  them  with  their  printed  faces 
upwards,  and  shall  take  all  proper  precautions  for  prevent- 
ing any  person  from  seeing  tiie  numbers  printed  on  the  back 
of  the  paper,"  and  a  similar  provision  was  contained  in  the 
English  Act  of  1872  (35  &  36  Vict.  ch.  33),  schedule  1,  sec. 
33.  See  also  sec.  30  of  the  Ontario  Act,  and  sec.  4  of  the 
English  Act. 

On  the  other  hand,  in  the  Dominion  Act,  sec.  80  (1),  it  is 
provided  that  the  deputy  returning  officer  "shall  open  the 
ballot  box  and  proceed  to  count  the  number  of  votes  given 
for  each  candidate,  giving  full  opportunity  to  those  present 
to  examine  each  ballot." 
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I  refer  also  to  the  Haldimand  ease  (1888),  15  S.  C.  B. 
495,  and  particularly  to  what  was  said  by  Strong,  J.,  at  p. 
515,  and  by  the  present  Chief  Justice  of  Canada,  at  p.  528. 

The  cases  in  which  the  question  has  arisen  on  a  recount, 
which  were  cited  by  Mr.  Aylesworth,  are,  I  think,  distinguish- 
able. There  the  Judge  has  very  limited  powers,  and  is 
unable,  in  determining  whether  a  ballot  paper  should  be 
counted  or  rejected,  to  seek  assistance  from  anything  but  the 
ballot  paper  itself. 

This  is  well  pointed  out  in  one  of  the  cases,  the  Digby, 
Nova  Scotia,  Election  Case  (1887),  23  C.  L.  J.  171,  as  well 
as  in  the  recent  decision  of  Ardagh,  Co.J.,  in  the  North 
Simcoe  Case  (1904),  41  C.  L.  J.  29. 

Mr.  AyleswortVs  contention  that  the  principle  of  Wood- 
ward V.  Sarsons  (1875),  L.  E.  10  C.  P.  773,  had  been  departed 
from  in  the  more  recent  cases,  is  not,  I  think,  well  founded. 
The  Cirencester  Case  (1893),  4  O'M.  &  H.  194,  which  he 
cited  for  that  contention,  does  not,  I  think,  support  it.  The 
Court  was  there  dealing  with  marks  made  by  the  voter,  and 
there  is  nothing  to  indicate  that  the  authority  of  Woodward 
V.  Sarsons,  so  far  as  it  dealt  with  the  numbering  of  the  ballot 
papers,  wa^  intended  to  be  denied  or  questioned. 

No  doubt  there  was  an  advance  made  in  the  direction  of 
departing  from  the  more  strict  rule  which  had  been  applied 
in  the  former  cases  to  disfranchise  a  voter  who  had  by  his 
ballot  paper  clearly  indicated  the  candidate  for  whom  he 
intended  to  vote,  on  account  of  the  imperfect  manner  in 
which  he  had  marked  his  ballot  paper,  but  nothing  what- 
ever was  said  to  indicate  that  extrinsic  evidence  is  not  ad- 
missible to  prove  that  by  the  mark  which  appears  upon  the 
ballot  paper  the  voter  could  be  identified;  on  the  contrary, 
Hawkins,  J.,  said  (p.  198)  that  the  question  whether  the 
mark  is  one  by  which  the  voter  can  be  identified  is  a  matter 
of  fact. 

It  is  difficult  to  suggest  any  mark  that  it  is  possible  to 
put  upon  the  ballot  paper  which,  standing  alone  and  without 
calling  in  the  aid  of  extrinsic  evidence,  could  be  found  to  be 
one  by  which  the  voter  could  be  identified. 

To  illustrate  by  a  single  case:  A  voter,  John  Smith,  writes 
upon  his  ballot  paper  the  words,  "  This  is  the  ballot  of  John 
Smith,'^  having  arranged  that  that  is  the  sign  by  which  he 
will  shew  to  the  agent  of  a  candidate  that  he  has  voted  for 
that  candidate.  The  writing  by  itself  does  not  shew  that  the 
ballot  paper  is  the  one  handed  to  John  Smith,  nor  would  it 
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appear  that  John  Smith  was  an  elector  who  had  voted,  unless 
reference  were  made  to  the  poll  book,  and  what  would  such  a 
reference  be  but  the  calling  in  of  extrinsic  evidence? 

It  is,  nevertheless,  I  confess,  singular  that  the  only  pro- 
vision in  the  Election  Act  dealing  with  the  effect  of  a  writ- 
ing or  mark  on  the  ballot  paper  by  which  the  voter  could  be 
identified,  except  the  directions  for  the  guidance  of  electors, 
is  that  providing  for  the  rejection  of  the  ballot  paper  when 
the  counting  of  the  votes  is  taking  place  at  the  close  of  the 
poll,  and  that  there  is  nothing  in  terms  providing  that  the 
ballot  paper  shall  be  void,  and  the  result  of  the  legislation, 
as  it  has  been  interpreted  by  the  Couri»,  is  certainly  anomal- 
ous. The  deputy  returning  officer  must  decide  as  to  the 
rejection  of  the  ballot  paper  on  the  inference  which  may  be 
drawn  from  what  appears  on  the  ballot  paper  itself,  and  that 
alone,  and  on  the  recount  the  Judge  is  confined  to  the  same 
inferences.  The  decision  of  the  deputy  returning  officer  is 
final,  subject  to  reversal  on  recount  or  on  petition  questioning 
the  election  or  return — sec.  81 — and  yet  on  petition  ques- 
tioning the  election  or  return,  according  to  the  decisions,  the 
scope  of  the  inquiry  is  widened,  and  extrinsic  evidence  is 
admissible  to  prove  that  the  writing  or  mark  which  appears 
on  the  ballot  paper  is  one  by  which  the  voter  could  be  iden- 
tified. 

The  cases  and  opinions  to  which  I  have  referred  are  con- 
clusive against  the  second  ground  urged  by  Mr.  Aylesworth, 
for  they  establish  beyond  doubt  that  a  number  placed  on  the 
ballot  paper,  corresponding  with  that  set  opposite  to  the 
voter's  name,  is  a  writing  or  mark  by  which  the  voter  could 
be  identified,  within  the  meaning  of  sub-sec.  2  of  sec.  80. 

I  come  therefore  to  the  conclusion  that  all  the  ballot 
papers  in  question  were  rightly  rejected. 

There  remains  to  be  considered  the  question  whether  the 
election  should  be  avoided  or  the  respondent  should  be  de- 
clared to  have  been  elected. 

In  "Woodward  v.  Sarsons,  L.  R.  10  C.  P.  733,  it  was  said 
by  Lord  Coleridge:  "An  election  is  to  be  declared  void  by 
the  common  law  applicable  to  parliamentary  elections  if  it 
was  so  conducted  that  the  tribunal  which  is  asked  to  avoid  it  is 
satisfied,  as  matter  of  fact,  either  that  there  was  no  real  elect- 
ing at  all,  or  that  the  election  was  not  really  conducted  under 
the  subsisting  election  laws.  As  to  the  first,  the  tribunal  should 
be  60  satisfied,  i.e.,  that  there  was  no  real  electing  by  the 
constituency  at  all,  if  it  were  proved  to  its  satisfaction  that 
the  constituency  had  not  in  fact  had  a  fair  and  free  oppor- 
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tunity  of  electing  the  candidate  which  the  majority  might 
prefer.  This  would  certainly  be  so,  if  a  majority  of  the 
electoi-s  were  proved  to  have  been  prevented  from  recording 
their  votes  eflEectively  according  to  their  own  preference,  by 
general  corruption  or  general  intimidation,  or  by  being  pre- 
vented from  voting  by  want  of  the  machinery  necessary  for 
so  voting,  as  by  polling  stations  being  demolished,  or  not 
opened,  or  by  other  of  the  means  of  voting  according  to  law 
iiot  being  supplied,  or  supplied  with  such  errors  as  to  render 
the  voting  by  means  of  them  void,  or  by  fraudulent  counting 
of  votes  or  false  declaration  of  numbers  by  a  returning 
officer,  or  by  other  such  acts  or  mishaps:^*  p.  743. 

These  observations  by  Lord  Coleridge  were  quoted  with 
approval  by  Harrison,  C.J.,  in  In  re  Johnson  and  County  of 
Lambton  (1877),  40  TT.  C.  R.  297,  at  pp.  306-307,  and  acting 
upon  the  same  principle  it  was  held  in  the  East  Hastings 
case  that  the  effect  of  the  numbering  of  the  ballots  and  their 
consequent  rejection  was  not  to  seat  the  candidate  who,  if  the 
rejected  votes  had  been  counted,  would  have  been  in  a  min- 
ority, but  to  avoid  the  election,  and  it  was  avoided  accord- 
ingly. 

The  same  conclusion  ought,  in  my  opinion,  to  be  reached 
in  this  case. 

In  this  case  the  majority  of  the  electors  had  not  in  fact  a 
fair  and  free  opportunity  of  electing  the  candidate  whom 
they  preferred,  for  enough  of  them  to  turn  the  majority  into 
a  minority  were  prevented  from  voting  by  the  means  of  vot- 
ing according  to  law  being  supplied  with  such  errors  as  to 
render  the  voting  by  means  of  them  void,  for  every  ballot 
paper  supplied  at  polling  station  No.  23,  when  it  was  handed 
to  the  voter,  was  so  marked  as  to  render  the  voting  by  means 
of  it  void,  and  so  in  effect  every  voter  at  that  polUng  station 
was  disfranchised. 

I  would,  therefore,  answer  the  questions  of  the  stated 
case  as  follows: 

That  the  respond«nt  is  not  the  duly  elected  member  for 
the  electoral  district  of  Wentworth. 

That  the  petitioner  is  not  the  duly  elected  member  for 
the  said  electoral  district  of  Wentworth. 

That  the  said  election  for  the  electoral  district  of  Went- 
worth is  null  and  void. 

And,  following  the  course  taken  in  the  East  Hastings 
Case  and  the  Eussell  Case  No.  2,  there  should  be  no  costs  to 
either  party. 

Teetzel,  J.,  concurred. 
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Cartwright,  Master.  February  13th,  1905. 

ghaaibers. 

NISBET  V.  HILL. 

Interpleader  —  Seizure  ly  Sheriff  —  Inconsistent  Claims  to 
Goods  Seized — Form  of  Order — Separate  Issties. 

Motion  by  sheriff  of  county  of  Elgin  for  an  interpleader 
order  in  respect  of  certain  goods  seized  under  plaintiff's 
execution  against  W.  6.  Hill,  and  claimed  by  the  holder  of  a 
chattel  mortgage  from  W.  G.  Hill,  and  also  by  the  assignee 
for  creditors  of  one  J.  B.  Hill. 

W.  H.  Blake,  K.C.,  for  the  sheriff. 

P.  Amoldi,  K.C.,  for  the  execution  creditor  and  the 
assignee  of  J.  B.  Hill. 

W.  J.  Tremeear,  for  the  chattel  mortgagee. 

The  Master. — The  appraised  value  of  the  goods  seized 
is  not  equal  to  the  amount  of  the  chattel  mortgage. 

I  thought  at  first  that  Bule  1113  would  apply  imder  the 
authority  of  Stem  v.  T^gner,  [1898]  1  Q.  B.  37.  But  there 
the  validity  of  the  bill  of  sale  was  admitted,  while  here  it  is 
strongly  contested. 

There  are  two  leading  principles  in  the  Judicature  Act: 
the  first,  that,  as  far  as  possible,  all  matters  in  dispute  between 
the  parties  should  be  disposed  of  at  once:  sec.  57  (14):  and 
second,  to  secure  "the  advancement  of  justice,  determining 
the  real  matter  in  dispute,  and  giving  judgment  according  to 
the  very  right  and  justice  of  the  case:'^  Eule  312. 

From  these  salutary  provisions  it  seems  to  follow  that 
the  best  order  to  make  in  the  present  case  is  as  follows:  that 
the  goods  be  sold  by  the  sheriff  and  the  proceeds  paid  into 
Court  (less  his  costs  and  charges)  to  abide  further  order; 
that  an  issue  be  tried  as  to  whose  the  goods  are,  in  which  the 
assignee  of  J.  B.  Hill  shall  be  plaintiff  and  the  execution 
creditor  and  the  chattel  mortgagee  shall  be  defendants;  if 
this  is  decided  in  favour  of  the  assignee,  the  matter  will  go 
no  further;  if  his  claim  is  negatived,  then  there  must  be 
a  second  issue  between  the  execution  creditor  and  the  chattel 
mortgagee,  but  the  exact  form  of  this  need  not  be  disposed  of 
yet.    .    .    . 
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Street,  J.  February  13th,  1905. 

TRIAL. 

ASKIN  V.  ANDREW. 

Partiursliip—r-Liobility  of  Reputed  Partner  for  Moneys  Mis- 
^     appropriated  by  Co-partner — Executors  —  Imputation  of 
Payments, 

Plaintiff  was  the  surviving  executor  of  his  father  John 
Askin,  deceased.  George  Andrew,  the  defendant,  carried  on 
business  with  one  Thomas  Howarth,  in  the  finn  name  of 
"  Andrew  &  Howarth,^^  as  private  bankers  at  Oakville,  from 
November,  1881,  until  November,  1890,  when  the  partner- 
ship was  dissolved,  but  defendant  allowed  Thomas  Howarth 
to  use  his  name  in  the  banking  business,  which  the  latter 
continued  to  carry  on  under  the  former  name.  On  Ist  De- 
cember, 1902,  Thomas  Hot^ari^h  died,  and  he  was  found  to 
be  insolvent.  On  21st  October,  1899,  a  deposit  receipt  was 
given  by  Howarth,  in  the  name  of  Andrew  &  Howarth,  to- 
John  Askin  for  $1,038.68,  and  that  sum  appeared  at  the 
credit  of  an  accoimt  with  John  Askin  kept  by  Howari^h.  It 
was  admitted  by  defendant  that  he  was  originally  liable  to 
John  Askin  for  this  sum,  because  defendant  had  allowed 
Howari;h  to  hold  him  out  to  John  Askin  as  a  pari:ner.  John 
Askin  died  on  26th  December,  1900,  leaving  a  will,  probate 
of  which  was  granted  in  April,  1901,  to  Howari:h  and  plain* 
tiff,  the  executors  named  therein.  At  the  time  of  John 
Askings  death,  besides  the  $1,038.68  at  his  credit  with  Thomas 
Howari;h,  he  had  a  sum  of  $1,837.65  at  his  credit  on  the 
books  of  another  firm  of  private  bankers  at  Oakville,  C.  W. 
Anderson  &  Son.  Shori:ly  after  the  grant  of  probate, 
Howarth  sent  to  plaintiff  several  blank  cheques  upon  the 
Anderson  bank,  which  plaintiff  signed  in  blank  and  returned 
to  Howarth,  who  filled  one  of  them  up  for  the  full  amount 
at  the  credit  of  John  Askin  in  the  Anderson  bank,  and  de- 
posited it  to  the  credit  of  Andrew  &  Howarth's  account  in 
the  Ontario  Bank  at  Toronto.  On  27th  May,  1901,  Howarth 
credited  this  sum  in  his  banking  ledger  to  his  own  private 
account.  Between  6th  and  14tli  June,  1901,  he  paid  legacies 
under  •  the  will  of  John  Askin  to  certain  legatees  to 
the  amount  of  $890.35,  and  later  on  he  paid  other  debts, 
legaciBs,  and  testamentary  expenses,  amounting  to  $290.75, 
in  all  $1,181.10.  These  sums  were  not  charged  to  any  ac- 
count in  the  ledger  or  elsewhere,  but  were  paid  to  the  lega- 
tees by  cheques  drawn  by  Howarth  and  plaintiff  as  executors 
on  Andrew  &  Howarth  and  paid  by  Howarth,  but  they  were 
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not  charged  to  any  account  in  the  ledger,  and  it  did  not 
appear  in  what  manner  he  procured  the  money  to  pay  the 
cheques. 

PlaintiflE  sought  to  recover  from  defendant  the  two  sums 
of  $1,038.68  and  $1,837.65,  with  interest. 

J.  H,  Moss  and  C.  A.  Moss,  for  plaintiff. 

C.  Millar,  for  defendant. 

Street,  J.  (after  setting  out  the  facts): — I  held  at  the 
trial  that,  as  defendant  had  ceased  to  be  actually  a  partner  of 
Thomas  Howarth's  before  the  receipt  by  the  latter  of  the 
sum  of  f  1,837.65,  he  could  not  be  charged  with  it  as  an  actual 
partner;  and  that  it  could  not  be  held  that  William  iAakin 
had  been  induced  to  join  in  paying  it  over  to  Thomas 
Howarth  by  any  holding  out  of  the  continuance  of  the  part- 
nership, because  William  Askin  had  signed  the  cheque  upon 
C.  W.  Anderson  &  Son  in  blank,  allowing  Thomas  Howarth 
to  fill  it  up  as  he  pleased. 

As  I  held  defendant  liable  for  the  amount  of  the  deposit 
receipt,  and  not  liable  for  the  |1,837.65,  it  becomes  import- 
ant to  determine  whether  the  $1,181.10  paid  out  by  Thomas 
Howarth  for  debts  and  legacies  of  John  Askin  should  be 
deemed  to  have  been  paid  out  of  the  amount  at  credit  of  the 
estate  represented  by  the  deposit  receipt,  or  out  of  the  sum 
of  $1,837.65  received  by  Thomas  Howarth,  after  John 
Askin's  death,  from  C.  W.  Anderson  &  Son. 

Howarth  was  insolvent  when  he  died,  to  the  extent  of 
some  $45,000  to  f47,000.  His  account  was  overdrawn  in  the 
Ontario  Bank  $81.74  on  29th  May,  1901,  two  days  after  he 
had  deposited  the  |1,837.65  to  his  credit  there. 

Upon  these  facts  I  am  of  opinion  that  the  payments 
made  by  Thomas  Howarth  amounting  to  |1,181.10,  for  debts 
and  legacies  of  John  Askings  estate,  should  be  treated  as 
having  been  made  out  of  the  $1,837.65  rather  than  out  of  the 
moneys  deposited  with  him  by  John  Askin  in  his  lifetime. 
The  latter  moneys  were  received  by  defendant  as  a  banker, 
and  he  was  entitled  to  mix  them  with  his  own  moneys;  the 
$1,837.65  was  trust  money  which  he  was  bound  to  keep  sepa- 
rate from  other  moneys;  it  is  true  that  he  did  not  do  so,  but 
mixed  it  with  the  other  moneys  which  came  to  his  hands  as 
a  banker,  and  he  had  paid  it  out  upon  other  accounts  within 
two  days  after  he  received  it,  in  flagrant  violation  of  his 
trust.  We  have  nothing  but  what  can  be  gathered  from  the 
books  of  the  defaulting  trustee,  and  from  the  circumstances 
of  the  case,  as  to  the  account  to  which  he  intended  to  charge 
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the  payments  made  to  the  l^atees  and  creditors  of  John 
Askings  estate.  The  only  aocoimt  opened  in  the  books  to 
which  the  cheques  given  for  these  l^acies  and  debts  could 
have  been  charged  was  that  represented  by  the  deposit  receipt, 
which  shewed  $1^038.68  standing  at  the  testator^s  credit  since 
October^  1899.  If  Howarth  had  intended  to  charge  these 
payments  against  that  account^  there  was  nothing  to  prevent 
his  doing  so;  and  the  fact  that  they  were  not  so  charged  is  a 
strong  circumstance  in  favour  of  the  existence  of  an  inten- 
tion that  they  should  be  charged  against  another  fund  so 
lately  received  from  C.  W.  Anderson  &  Co.  He  would 
naturally  prefer  to  make  restitution  of  the  trust  fund  rather 
than  to  relieve  himself  of  liability  for  an  ordinary  debt  See 
Molsons  Bank  v.  Halter^  16  A.  B.  323^  and  the  cases  there 
cited.    •    .    . 

FlaintifiPs  claim  against  defendant  for  the  $1^837.65^  and 
every  part  of  it,  must  be  dismissed^  because;,  in  my  opinion, 
the  defendant  was  not  a  partner  at  the  time  it  was  received, 
and  it  was  not  obtained  by  Howarth  by  his  holding  out  de- 
fendant to  be  his  partner.  But  I  ihink  the  circumstances 
are  such  as  to  disentitle  defendant  to  costs.  Defendant  is 
liable  for  the  $1,038.68  deposited  by  John  Askin  in  his  life- 
time, because  defendant  clearly  allowed  himself  to  be  held 
out  to  him  as  a  partner.  There  will  be  judgment  for  this 
11,038.68  with  interest  at  6  per  cent,  from  21st  October, 
1899,  and  costs  of  the  action. 


February  14th,  1905. 
divisional  court. 

•       FISHER  V.  CAETER 

Sale  of  Goods — Contract — Breach — Rescission — Damages. 

Appeal  by  defendant  from  judgment  of  MacMahon,  J., 
4  0.  W.  E.  319,  in  favour  of  plaintiff  for  f298  damages  with 
costs  in  an  action  for  breach  of  a  contract  by  which  defend- 
ant agreed  to  deliver  to  plaintiff  three  mixed  car-loads  of 
staves,  hoops,  and  headings. 

W.  M.  Douglas,  K.C.,  for  defendant,  contended  that  the 
contract  was  rescinded,  and  a  new  one  piade,  which  was  not 
broken,  and  that  in  any  event  the  damages  were  assessed  on 
a  wrong  principle. 

G.  Lynch-Staunton,  K.C.,  and  C.  H.  Pettit,  Grimsby,  for 
plaintiff,  opposefd  appeal. 
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The  Court  (Meredith,  C.J.,  Falconbridge,  C.J., 
Street,  J.),  held  that  the  finding  of  the  trial  Judge  that 
there  was  no  rescission  could  not  be  interfered  with,  but  that 
the  damages  should  be  based  upon  the  price  of  small  car-loads, 
the  assumption  being  that  defendant  would  have  taken  the 
less  onerous  option  under  the  contract. 

Judgment  varied  by  reducing  the  damages  to  $241.50. 
In  other  respects  judgment  ajQfirmed.    No  costs  of  appeal. 


Ajiglin,  J.  February  15th,  1905, 

chambers. 

Re  BEAND. 


WiU — Construction — Devise — Estate  Tail — ^^  Heirs  of  Body 
— '^  Heirs  and  Assigns '' — "  In  Fee  Simple, 


J I    uuuy 


Motion  by  executors  for  order  declaring  construction  of 
will.  Testator  devised  his  real  estate  to  his  executors,  their 
heirs  and  assigns,  to  have  and  to  hold  the  same  "  to  the  use 
of  Xancy  G.  Skinner  .  .  .  for  and  during  the  period 
of  her  natural  life,  and  at  her  decease  to  the  use  of  the  heirs 
of  her  body  begotten,  and  their  heirs  and  assigns,  in  fee 
simple  forever;'^  on  her  death  without  issue  a  gift  over  in  fee. 

After  the  opinion  given  by  Anglin,  J.,  4  0.  W.  R.  473, 
he  heard  further  argument. 

R.  T.  Harding,  Stratford,  for  executors  and  for  Nancy 
G.  Skinner  and  three  adult  children. 

F.  W.  Harcourt,  for  infants. 

Anglin,  J. — At  the  request  of  the  official  guardian  and 
with  the  consent  of  Mr.  Harding,  I  heard  further  argu- 
ment upon  this  case,  and  have  further  considered  it  in  the 
light  of  King  v.  Evans,  24  S.  G.  R.  356  (Evans  v.  King,  21 
A.  R.  519),  which  had  not  been  cited  upon  the  former  argu- 
ment. .  .  .  That  decision  is,  in  my  opinion,  distinguish- 
able. There  the  devise  to  be  construed  was :  "  To  my  son 
James  for  the  term  of  his  natural  life  and  after  his  decease 
to  the  lawful  issue  of  my  said  son  James  to  hold  in  fee 
simple.'^  .  .  .  The  judgments  holding  that  the  words  "  in 
fee  simple  ^^  superadded  diverted  the  word  "  issue  ^^  from  its 
prima  facie  meaning,  as  "  a  word  not  of  purchase  but  of  limi- 
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tation  equivalent  to  ^ heirs  of  the  body/*'  proceed  largely 
upon  the  fact  that  the  word  *^ issue''  is  a  more  flexible  ex- 
pression than  "  heirs  of  the  body/'     .     .     . 

Here  not  only  have  we  the  words  "  heirs  of  the  body/'  but 
the  expression  "in  fee  simple"  is  not  immediately  super- 
added to  them,  but  follows  after  the  appended  words  "and 
their  heirs  and  assigns."    .     .     . 

[Eeference  to  VanGrutten  v.  Poxwell,  [1897]  A.  C.  at 
pp.  662,  663,  670,  680,  and  Roddy  v.  Fitzgerald,  6  H.  L.  C. 
877.1 

After  a  careful  consideration  of  King  v,  Evans,  my  opin- 
ion remains  unchanged  that  the  effect  of  the  devise  under 
consideration  is  to  create  an  estate  tail. 


February  16th,  1905. 
divisional  court. 

CLIPSHAM  V.  TOWN  OF  OBILMA. 

Municipal  Corporations — Statute  Authorizing  Town  to  Erect 
and  Operate  Electrical  Works  —  Damage  to  Lands  by 
Erection  of  Dam — Temporary  Structure  —  Independent 
Contractor  —  Control  by  Corporation  —  Maintenance  of 
Dam  by  Corporation — Evidence  of — Navigable  River — 
Unlawful  Act — Nuisance — Abatement — Request. 

Appeal  by  defendants  from  judgment  of  Anglin,  J.,  4 
0.  W.  E.  121,  in  favour  of  plaintiff  for  |76  damages  for  loss 
sustained  by  flooding  of  lands  by  reason  of  a  dam. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  3., 
Magee,  J. 

E.  F,  B.  Johnston,  K.C.,  and  D.  Inglis  Grant,  Orillia, 
for  defendants. 

F.  E.  Hodgins,  K.C.,  and  T.  E.  Godson,  Bracebridge,  for 
plaintiff. 

Boyd,  C. — The  main  cause  of  action  relied  on  by  plaintiff 
does  not  exist,  according  to  the  unappealed  findings  of 
Anglin,  J.  His  claim  was  thus,  substantially,  that  his  land 
was  flo(wlcd  in  the  spring  by  reason  of  two  dams  put  in  the 
river  by  the  contractor  for  the  town  of  Orillia,  which  became 
the  property  of  and  were  controlled  by  the  municipality  when 
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they  assumed  the  prosecution  of  the  work  and  dismissed  the 
contractor.    The   unchallenged  finding  is  that  no  damage 
arose  to  plaintiff  from  the  main  dam^  which  was  sanctioned 
by  the  statute  (62  Vict.  ch.  64,  sec.    2);   that   the    damage 
was  caused  by  another  and  temporary  dam,  which  was  not  a 
part  of  the  power  works,  was  not  authorized  by  the  statute,  was 
put  up  for  the  mere  convenience  of  the  contractor,  for  pur- 
poses of  navigation  and  transportation  so  as  to  provide  more 
commodious  carriage  for  the  material  used  in  the  main  dam, 
which  was  lower  down  the  river.     That  which  is  challenged 
i^  his  finding  that  defendants  have  so  maintained  this  tem- 
porary dam  as  to  be  liable  for  the  damage  it  caused  in  1902. 
Their  contention  is,  that  they  did  not  direct  or  approve  of 
the  erection  of  this  temporary  dam,  they  did  not  take  it  over 
a»  part  of  the  works,  nor  did  they  maintain  it  in  any  sense 
as  against  plaintiflf.     On  24th  March,  1902,  defendants  gave 
notice  dismissing  Patriarche,  the  contractor,  and  thereupon 
the  town  took  possession  of  the  power  works. 

The  first  complaint  made  (in  evidence)  was  in  May  or 
June,  1902,  when  Mr.  Doolittle,  a  witness,  asked  Dil worth, 
another  witness,  to  go  with  him  to  the  council  to  see  if  that 
body  would  take  away  the  temporary  dam.  The  precise  date 
L«  not  given,  and  I  take  it  that  as  to  details  the  memory  of 
the  spokesman,  Doolittle,  is  more  accurate  than  that  of  his 
companion.  The  upshot  of  the  interview  was,  that  the  mem- 
bers took  the  stand  which  defendants  have  always  main- 
tained: viz.,  that  the  temporary  dam  was  not  part  of  the 
works;  it  was  not  authorized  nor  sanctioned  by  the  town; 
that  the  contractor  put  it  up  for  his  own  convenience  and 
was  answerable  for  any  damage  it  occasioned,  and  was  alone 
responsible  for  its  removal.  They  emphatically  declared  that 
they  had  nothing  to  do  with  it,  and  refused  to  take  it  down 
or  to  pay  damages  to  the  applicant. 

The  point  held  of  importance  by  the  Judge  in  this  inter- 
view was  thus  stated  by  Doolittle:  "I  said  to  him^*  (Tud- 
hope,  the  mayor),  '^ '  Well,  if  you  do  not  take  out  the  dam,  I 
will  go  down  with  a  gang  of  men  and  pull  it  out  ^  .  .  . 
and  Mr.  Tudhope  said,  if  I  went  down  and  pulled  out  the 
temporary  dam,  and  it  caused  any  damage  to  the  main  dam, 
they  would  hold  me  responsible.*^ 

The  plaintiff  was  not  then  present;  it  is  not  shewn  that 
Doolittle  was  then  representing  him  or  that  what  occurred 
was  then  communicated  to  him;  and  it  is  not  proved  that  this 
was  really  the  action  of  the  council  which  would  bind  the 
municipality.     But,  assuming  all  these  things  as  made  out. 
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what  does  it  amount  to  ?  Only  this :  "  Do  as  you  like,"  says 
the  mayor,  "  about  removing  the  obstruction,  but  if  in  doing 
it  you  cause  damage  to  our  work — the  main  dam — we  shall 
expect  to  be  compensated."  This  was  not  forbidding  Doo- 
little  to  touch  the  temporary  dam,  or  maintaining  it  as  against 
him,  but  simply  a  statement  consistent  with  the  attitude  of 
the  council,  which  may  be  thus  expressed :  "  Patriarche  put 
it  there;  let  him  take  it  away;  we  have  an  action  pending 
against  him:  we  will  not  interfere  or  be  mixed  up  with  any- 
body in  reference  to  the  removal  of  this  obstruction  in  the 
river."  Besides,  the  proof  is  salient,  on  the  evidence,  and  in 
the  actions  of  plaintiff  and  his  witnesses,  that  they  did  not 
account  this  to  be  a  prohibition  to  remove  the  obstruction. 
Plaintiff  puts  the  whole  situation  succinctly  thus:  "One  of 
the  farmers  had  been  and  asked  the  council  to  take  the  dam 
out;  they  refused;  so  we  told  them  we  were  going  to  take  it 
out  ourselves."  And,  notwithstanding  what  occurred  before 
the  council  earlier  in  1902,  in  October  of  that  year  Doolittle 
with  plaintiff  and  others  proceeded  with  the  demolition  of 
the  temporary  dam. 

It  appears  that  Patriarche  had  promised  to  remove  this 
obstruction  in  the  river,  and  apparently  had  begun  to  do  so 
before  his  dismissal.  Plaintiff  first  saw  this  temporary  dam 
in  the  autumn  of  1902,  and  he  then  found  that  part  of  it 
had  been  taken  off — he  understood  that  Patriarche  had 
ordered  it  to  be  blown  up.  "And  we  went  down  "  (he  says) 
"  to  take  some  more  out." 

Thus  the  work  of  demolition  was  taken  up  by  plaintiff 
and  his  fellow  sufferers  in  the  autumn  of  1902.  They  took 
off  about  one-third  of  it;  let  the  logs  or  timber  which  stretched 
across  the  river  (there  about  20  feet  wide),  go  down  stream; 
dislodged  one  pier,  that  on  the  south  side  of  the  river  on  lot 
11^  so  that  the  current  next  spring  removed  what  was  left  of 
the  one  pier ;  and  before  action,  practically,  the  whole  super- 
structure was  gone,  and  all  that  was  left  was  an  accumula- 
tion of  stone  and  brush  in  the  bed  and  channel  of  the  river 
Severn.  During  the  first  day  of  the  work,  some  one,  said  to 
be  a  foreman  of  the  workmen  engaged  on  the  main  dam  by 
the  town,  forbade  the  demolition  of  the  temporary  dam,  but 
plaintiff's  people  said  they  would  not  stop  without  a  guaran- 
tee from  the  mayor  that  he  would  have  the  dam  removed,  and, 
getting  no  answer,  they  resumed  their  operations  on  the 
second  day,  and  did  all  they  could  with  their  available  uten- 
sils to  remove  the  obstruction. 
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So,  by  thus  helping  themselves,  the  fanners  represented 
by  plaintiflf  had  before  action  practically  reduced  the  ob- 
stniction  to  a  pile  of  stones  and  brush  cast  in  by  the  con- 
tractor, which,  filling  up  the  deep  cut  in  the  river  at  that 
point,  had  made  it  shallow  and  less  able  to  discharge  with 
proper  velocity  the  volume  of  water  from  the  upper  Severn. 

.  .  The  evidence  is,  that  no  appreciable  injury  has  re- 
sulted from  this  condition  of  the  river  since  1902. 

Upon  the  law  Patriarche,  who  put  it  there,  would  be 
liable  for  the  evil  consequences  arising  from  backing  the 
water  by  this  temporary  dam.  The  corporation  cannot  be 
liable  unless  they  adopted  this  piece  of  work,  and  took  it  over 
and  maintained  it  as  their  property,  or,  it  being  on  their 
property,  they  forbade  any  entry  on  the  land  in  order  that 
it  might  be  abated  by  the  sufferers. 

I  find  no  legal  proof  of  any  such  state  of  facts  as  would 
warrant  a  judgment  against  the  corporation. 

The  alleged  foreman,  who  forbade  the  work  going  on  in 
the  autumn  of  1902,  is  not  even  identified  by  name  or  other- 
wise, and  there  is  nothing  to  shew  that  his  work  was  that  of 
the  municipality,  or  that  he  had  any  authority  in  the  prem- 
ises; at  all  events  the  conduct  of  plaintiff  in  the  prosecution 
of  the  work  of  demolition  shews  his  estimate  of  the  prohi- 
bition. 

It  is  a  minor  point,  but  it  is  not  clear  from  the  evidence 
whether  the  damage  to  plaintiff's  land  in  1902  had  not  hap- 
pened before  Doolittle  and  Dilworth  saw  the  council  in  May 
or  June,  1902. 

It  is,  again,  not  proved  that  the  site  of  the  temporary  dam 
is  in  any  sense  owned  by  defendants.  The  main  dam  is  on 
lot  11  in  the  11th  concession  of  Matchedash,  and  the  evi- 
dence is,  that  the  land  is  government  property — an  oral  lease 
of  it  is  suggested  in  the  evidence,  but  is  not  legally  proved. 
The  recitals  in  the  private  Act  are  not  any  evidence  of  what 
ip  therein  set  forth:  per  Lord  St.  Leonards  in  The  Shrews- 
bury Case,  7  H.  L.  C.  at  p.  13,  though  under  that  Act  the 
Crown  could  not  dispute  the  claim  of  the  town  to  erect  this 
power  plant  where  it  is  situate;  that  consideration,  however, 
dees  not  extend  to  the  site  of  the  temporary  dam,  which  is 
an  unauthorized  work  not  covered  by  the  statute  or  the  con- 
tract of  defendants. 

Then  again,  the  evidence  clearly  indicated  that  this  river 
Severn  is  a  navigable  stream,  and  the  placing  of  the  temporary 
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dam  on  its  channel  or  bed  would  be  an  unlawful  act,  unless 
sanctioned  in  a  proper  manner  by  both  governments,  the 
provincial  and  the  federal,  according  to  the  opinions  ex- 
pressed by  the  Judges  in  Re  Provincial  Fisheries  Case,  26 
S.  C.  R.  at  p.  449.  Even  if  there  was  a  grant  of  the  land  to 
defendants  proved,  it  would  not  carry  title  to  midstream  of 
the  navigable  river.  The  land  on  which  the  northerly  pier 
or  abutment  is  left  as  a  relic,  is  in  the  township  of  Wood,  in 
the  territorial  district  of  Muskoka.  So  that  I  think  it  is  a 
proper  conclusion  to  say  that  the  obstruction  was  not' upon 
property  owned  or  controlled  by  defendants,  a^id  it  was  open 
for  any  one  aggrieved  to  enter  upon  the  premises  for  the 
purpose  of  abating  what  proved  to  be  a  nuisance;  and  de- 
fendants did  not  forbid,  nor  did  they  take  any  steps  to  pro- 
tect, the  obstruction  from  being  demolished  either  by  the 
contractor  or  plaintiflE  and  his  neighbours. 

In  strict  law,  even  if  there  was  a  nuisance  erected  on 
defendants'  property  by  Patriarche,  and  it  was  proved  that 
this  was  maintained  or  continued  by  the  town  of  Orillia,  yet 
aii  action  does  not  lie  against  one  who  continues  the  nuisance 
unless  plaintiff  has  made  a  request  that  it  be  abated.  The 
alleged  injury  in  this  case  in  1902  arose  before  any  request 
was  made  to  defendants  to  remove  the  obstruction,  which  was 
not  done  at  all  by  plaintiff  or  in  any  formal  way  till  the 
spring  of  1903,  and  after  that  no  damage  is  proved:  see 
Penruddock's  Case,  5  Rep.  101,  which  has  settled  the  law  for 
three  centuries.  -This  ancient  authority  was  applied  lately 
in  a  case  similar  as  to  this,  by  the  United  States  Court  of 
Appeals,  in  Philadelphia  v.  Smith,  28  U.  S.  App.  134  (1894), 
where  it  was  said:  "A  grantee  should  not  of  course  be  held 
responsible  for  the  creation  of  an  injurious  structure  by  his 
grantor,  and  if  not  notified  of  objection  he  may  be  ignorant 
of  its  harmful  nature,  or  may  legitimately  presume  that  it 
is  voluntarily  submitted  to,  and  therefore  a  plaintiff  ought 
not  to  be  permitted  to  recover  damages  for  injury  alleged  to 
have  been'  done  to  him  by  the  maintenance  of  a  fore-existing 
condition  during  a  period  when,  with  fidl  knowledge  of  his 
hurt,  he  had  made  no  complaint  of  it  nor  requested  the  re- 
moval of  its  cause:"  p.  138.  The  application  of  one  farmer, 
Doolittle,  cannot  enure  to  the  benefit  of  another  such  as  the 
plaintiff,  for  each  cause  of  action  is  distinct,  and  each  one 
seeking  damages  should  make  complaint,  as  a  first  requisite 
of  relief,  in  case  of  a  nuisance  continued  by  one  who  is  not 
the  creator  of  it.  Ewing  v.  Hewitt,  27  A.  R.  296,  may  also 
be  referred  to. 
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On  all  grounds  I  do  not  see  how  this  action  could  be  suc- 
cessfully sustained  against  defendants,  and  it  should  stand 
dismissed  with  costs. 

Meredith,  J.,  gave  reasons  for  the  same  conclusion. 

Magee,  J.,  concurred. 


Cartwright,  Master.  February  17th,  1905. 

chambers. 

TORONTO  INDUSTRIAL  EXHIBITION  ASSOCIATION 

V.  HOUSTON. 

Evidence — Foreign  Commission — Refusal  of  Motion — Irre- 
levant Testimony, 

Motion  by  plaintiffs  for  a  commission  to  England  to  ob- 
tain evidence  of  witnesses  living  there. 

In  January,  1904,  plaintiffs  made  an  agreement  with 
Major  Rose,  the  oflBcer  commanding  the  band  of  the  "  Black 
Watch,**  to  bring  the  band  to  play  at  the  exhibition  to  be 
held  at  Toronto  in  August  and  September,  1904,  for  a 
weekly  payment  of  £100. 

On  16th  April,  1904,  plaintiffs  made  an  agreement  with 
defendant,  reciting  the  contract  with  Rose,  and  undertaking 
to  furnish  the  band  to  defendant  for  a  4  weeks'  tour  of  con- 
certs throughout  Canada  to  begin  on  11th  September  and  end 
in  time  to  allow  the  band  to  go  back  by  steamer  sailing  from 
Montreal  on  8th  October. 

This  action  was  brought  to  recover  from  defendant  $2,917 
and  interest,  and  for  an  account  of  the  profits  of  the  concert 
tour,  and  payment  of  a  percentage  thereof,  under  the  terms 
0*  the  agreement  of  16th  April. 

After  examinations  for  discovery  of  defendant  by  plain- 
tiffs, and  of  plaintiffis'  manager  by  defendant,  this  motion 
was  made.  Plaintiffs  sought  to  examine  Rose  and  the  band- 
master of  the  Coldstream  Guards. 

F.  R.  MacKelcan,  for  plaintiffs. 

Grayson  Smith,  for  defendant. 

The  Master. — .  .  .  The  statement  of  defence  (1)  de- 
nies the  validity  of  the  agreement  of  16th  April  and  alleges 
that  it  is  ultra  vires  of  plaintiffs,  and  (2)  alleges  material 
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misrepresentation  and  concealment  by  plaintiffs^  manager  in 
allowing  defendant  to  suppose  that  the  band  were  to  be  paid 
£250  a  week,  whereas  they  were  to  receive  only  £100  a  week, 
as  the  agreement  of  January,  1904,  shews  on  its  face.  Plaln- 
tiifs  reply  that  there  was  no  concealment;  that  the  truth  was 
fully  known  to  defendant  before  he  entered  into  the  con- 
tract; and  that  they  oflEered  to  allow  him  to  withdraw  if  he 
desired  to  do  so. 

I  have  read  the  pleadings  and  the  examinations  for  dis- 
covery. From  these  it  seems  clear  that  there  are  two  issues, 
in  both  of  which  the  onus  is  virtually  on  defendant.  The 
first,  as  to  the  validity  of  the  contract,  is  a  matter  of  law, 
and  the  present  motion  cannot  have  any  reference  to  that 
point. 

The  second  is  a  very  important  matter,  and  the  decision 
must  depend  upon  the  weight  which  the  jury  or  Judge  gives 
to  the  conflicting  statements.  .  .  .  The  evidence  sought 
to  be  taken  on  commission  does  not  seem  to  have  anything 
to  do  with  this  question.  .  .  .  The  solicitors  for  plain- 
tiffs set  out  the  precise  facts  which  they  desire  to  prove  by 
the  evidence  of  the  two  foreign  witnesses,  and  asked  defend- 
ant's solicitors  to  make  such  admissions  as  would  render  any 
commission  unnecessary.  This  defendant's  solicitors  are  un- 
willing to  do.  They  say  that  these  facts  are  not  within  the 
knowledge  of  defendant,  and  that,  even  if  the  proposed 
evidence  were  relevant,  these  matters  can  easily  be  proved  by 
persons  now  in  this  Province,  and  that  some  of  the  facts  are 
admitted  by  defendant  in  his  depositions. 

I  cannot  see  any  reason  for  taking  the  evidence  of  the 
bandmaster  of  the  Coldstream  Guards.  Even  if  defendant 
had  been  in  treaty  with  him  with  a  view  to  bringing  out  that 
band  last  autumn  for  a  concert  tour,  that  would  not  furnish 
any  ground  for  claiming  damages  in  the  present  action. 

And  as  to  Major  Rose,  after  reading  over  the  letter  of 
plaintiffs'  solicitor,  I  am  unable  to  see  how  the  facts  there 
set  out  are  (in  some  instances)  material,  and  why  all  of  them 
cannot  be  proved  by  other  witnesses.     .     .     . 

It  is  not  often  that  a  commission  to  examine  foreign 
witnesses  is  refused.     ... 

[Reference  to  Ehrmann  v.  Ehrmann,  [1896]  2  Ch.  611.] 

The  main  ground  of  defence  is  apparently  this:  that 
defendant,  being  a  musical  expert  himself,  relied  on  the  r^ 
presentation  of  the  manager  that  the  band  were  being  paid 
£250  a  week;  that  this  justified  him  in  putting  the  quality 
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of  the  band  and  their  earning  power  at  a  much  higher  figure 
than  he  would  if  he  had  known  the  truth;  that  his  oflEer  to 
plaintiffs  was  properly  made  on  that  basis;  and  that  he  was 
therefore  entirely  misled^  to  his  serious  loss  and  damage.  .  .  . 
Plaintiffs  allege  .  .  .  that  defendant  knew  the  real 
amount  of  the  salary  before  he  signed  the  agreement,  and 
that  they  offered  to  caned  it  if  defendant  desired.  This  is 
the  real  issue  of  fact,  and  nothing  that  Major  Rose  can  say 
will  throw  any  light  upon  it. 

Motion  dismissed  with  costs  to  defendant  in  the  c&use. 


Meredith,  J.  February  17th,  1905. 

CHAMBERS. 

DUNLOP  V.  DUNLOP. 

Evidence — Examination  of  Witness  on  Pending  Motion — Ex 
Parte  Motion — Substituted  Service  of  Process — Status  of 
Witness  to  Move  to  Set  aside  Appointment  and  Subpoena. 

Appeal  by  one  Fee  from  order  of  Master  in  Chambers, 
ante  258,  dismissing  her  motion  to  set  aside  subpoena  and 
appointment  for  her  examination  as  a  witness  upon  a  motion 
made  ex  parte  by  plaintiff. 

W.  E.  Middleton,  for  appellant. 

W.  J.  Elliott,  for  plaintiff. 

Meredith,  J.,  dismissed  the  appeal  without  costs. 


MacMahon,  J.  February  17th,  1905. 

trial. 

SHAW  V.  COULTER. 

Limitation  of  Actions  —  Real  Property  Limitation  Act  — 
Mortgagee  in  Possession  for  Ten  Years  —  Service  of 
Notice  of  Sale  on  Mortgagors  after  Ten  Years — Nullity 
— Abortive  Sale — '^  Proceeding  " — Redemption. 

Action  by  mortgagors  against  mortgagee  for  redemption 
of  the  mortgaged  land. 

T.  Hislop,  for  plaintiffs. 

I).  C.  Ross,  for  defendant. 

VOL.  V.  O.W.K.  NO.  7  — 19a 
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MacMahon^  J. — The  plaintiff  Mrs.  Shaw  was  the  owner 
of  the  land  in  question,  situated  on  Sully  street,  in  the  city 
of  Toronto,  which  she  mortgaged  (her  husband  joining)  to 
defendant  on  8th  September,  1892,  to  secure  the  repayment 
of  $3,600.  On  the  property  were  5  small  dwelling-houses, 
which  when  occupied  rented  for  about  $8  per  month  each. 
These  were  occupied  at  the  time  the  mortgage  was  given  by 
tenants  who  had  been  let  into  possession  by  Mrs.  Shaw. 

In  January,  1894,  there  was  owing  on  the  mortgage 
$562.40  for  interest  and  taxes.  The  houses  were  all  occupied 
at  that  time,  and  defendant  served  notice  on  all  the  tenants 
shortly  before* 22nd  January,  1894,  to  pay  rent  to  him,  and  a 
tenant  named  Gardiner  paid  rent  to  him  on^22nd  January, 
.  .  .  for  the  past  month.  .  .  .  None  of  the  tenants 
paid  rent  to  Mrs.  Shaw  after  1st  January,  1894. 

This  action    .     .     .     was  begun  on  4th  July,  1904.     .     . 

Defendant  had  on  12th  May,  1904,  served  Mrs.  Shaw's 
husband  with  notice  of  sale,  and  .  .  .  Mrs.  Shaw  on 
18th  May.  The  property  was  advertised  and  put  up  for  sale 
imder  the  notice,  but  the  sale  proved  abortive,  there  being  no 
bidders.  Plaintiffs  set  this  up  as  creating  a  right  in  them 
as  mortgagors  to  redeem. 

The  statute  having  run  for  the  ten  years  necessary  to 
create  a  bar  against  plaintiffs,  the  serving  of  the  notice  of 
sale  and  the  proceeding  to  sell  were  nullities.     .     .     . 

An  advertisement  for  the  sale  of  land  is  a  "  proceeding '' 
within  sec.  23  of  K.  S.  0.  ch.  197:  Smith  v.  Brown,  20  O.  R. 
165:  and  a  notice  of  sale  under  the  power  of  sale  in  a  mortv- 
gage  is  also  a  "proceedings^  within  that  section:  Pryor  v. 
City  Offices  Co.,  10  Q.-B.  D.  504;  Neil  v.  Almond,  29  O.  R. 
63;  In  re  Woodall,  8  0.  L.  R.  288,  4  0.  W.  R.  131;  and,  as 
pointed  out  by  Meredith,  J.,  in  McDonald  v.  Grundy,  8  O. 
Tj.  R.  at  p.  115,  3  0.  W.  R.  731,  the  giving  of  the  notice,  the 
advertising  of  the  property,  and  putting  it  up  for  sale,  wcrv 
"  proceedings "  which  defendant,  the  mortgagee,  was  pre- 
cluded from  taking  after  the  lapse  of  10  years. 

The  paper  title  of  the  mortgagors  having  been  extin- 
guished by  the  running  of  the  statute  for  10  years,  it  requires 
a  reconveyance  to  revest  the  land  in  them :  Armour  on  Titles, 
3rd  ed.,  p.  299;  Doe  P-exry  v.  Henderson,  3  U.  C.  R.  480: 
McDonald  v.  Mcintosh,  8  TJ.  C.  R.  388;  Sanders  v.  Sanders, 
19  Ch.  D.  373;  Dodge  v.  Smith,  3  0.  L.  R.  305,  1  0.  W.  R 
803:  Chapman  v.  Coope,  41  L.  T.  N.  S.  22;  Gray  v.  Richford,- 
3  S.  C.  R.  431,  454. 

Action  dismissed  with  costs. 
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February  17th,  1905. 
divisional  court. 

TATTEESiALL  v.  PEOPLE'S  LIFE  INS.  CO. 

Life  Insurance — Assignment  of  Policy  by  Beneficiary  Sub- 
ject to  Charge  —  Death  of  Insured  when  Renewal 
Premium  Overdue — Right  of  Beneficiary  or  Representa- 
tive of  Insured  to  Tender  during  Days  of  Grace — Insur- 
ance Act — Conduct  of  Insurers — Dispensing  with  Tender 
— Estoppel. 

Appeal  by  defendants  from  judgment  of  Idington,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiff,  the  widow 
and  administratrix  of  the  estate  of  Richard  Tattersall,  for 
the  recovery  of  $3,950.50,  with  interest  and  costs,  in  an  action 
upon  a  policy  of  insurance  on  the  life  of  the  deceased. 

The  appeal  was  heard  by  Boyd,  C,  MacMahon,  J., 
Meredith,  J. 

6.  H.  Watson,  K.C.,  and  J.  J.  Warren,  for  defendants. 

W.  R.  Riddell,  K.C.,  and  P.  D.  Crerar,  K.C.,  for  plain- 
tiff. 

Boyd,  C. — The  company  defend  on  the  following  grounds : 
(1)  Fraudulent  repiresentations  by  Tattersall  on  application 
for  insurance.  (2)  Denial  that  plaintiff  was  assured  that  the 
policy  was  all  right,  or  misled.  (3)  Statement  that  plain- 
tiff was  told  that  premium  had  not  been  paid.  (4)  All 
liability  ceased  on  death  of  Tattersall  with  overdue 
premium  unpaid.  (6)  On  his  death,  not  possible  to 
renew  or  revive  policy  by  tender  because  no  beneficiary 
who  could  make  tender  under  the  contract.  (6)  Tattersall 
having  died  in  default,  and  no  tender  made  by  any  one  within 
30  days  from  due  date  of  premium,  liability  ceased  on  policy. 

On  the  matters  of  fact  the  jury  have  found  in  favour  of 
plaintiff's  contention,  and  the  evidence  is  sufficient  to  sup- 
port such  finding  as  right  and  proper. 

On  matters  of  law  it  is  argued  that  there  was  no  right  to 
tender  after  death  of  assured,  and  if  such  right  existed,  there 
was  no  beneficiary  in  this  case  to  make  tender. 

The  last  premium  of  $49.50  fell  due  on  10th  April,  1903, 
and  was  not  paid.  The  death  wa^  on  22nd  jXpril,  1903,  in- 
testate, and  plaintiff  is  administratrix. 
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On  15th  December,  1902,  the  wife,  in  whose  favour  was 
the  policy,  assigned  her  interest  to  the  husband,  subject  to  the 
terms  of  an  agreement  referred  to  in  the  assignment.  This 
was  not  notified  to  the  insurance  company  till  after  the  death. 

The  policy  was  assigned  to  the  husband,  in  consideration 
of  his  granting  her  an  annuity  of  f  1,500,  on  condition  that 
if  he  predeceased  his  wife  the  said  policy  and  the  proceeds 
thereof  should  be  charged  with  payment  of  the  said  annuity. 
There  had  been  default  also  in  the  last  payment  of  the  an- 
nuity before  the  husband^s  death. 

Plaintiff,  as  administratrix  of  her  husband's  estate,  is 
entitled  to  collect  the  proceeds  of  the  policy  and  hold  them 
as  trustee  charged  with  the  payment  of  the  annuity  of  f  1,500, 
for  her  life.  She  was  also  at  his  death  interested  a^  bene- 
ficiary or  cestui  que  trust  of  the  policy  and  its  proceeds  for 
the  arrears  of  annuity  then  outstanding. 

The  policy  was  assigned  to  the  husband,  his  executors, 
administrators,  and  assigns,  but  charged  with  payment  of  the 
annuity;  it  was  not  absolutely  his  property,  but  he  took  it  as 
assignee  of  the  beneficiary  named  in  the  policy,  and  it  would 
go  after  his  death  to  his  administrator  as  assignee  of  the  same 
beneficiary ;  or,  in  other  words,  the  husband  became  the  bene- 
ficiary by  the  assignment,  and  his  representative  could  pay 
the  premium  in  default. 

Indorsed  on  the  policy  are  conditions  and  provisions,  of 
which  Nos.  5  and  8  are  important: — "  5.  Thirty  days  of  grace 
will  be  allowed  for  payment  of  renewal  premiums,  if  the  in- 
sured be  unable  to  pay  them  when  due.     .     .     /^ 

'^  8.  Prom  any  sum  payable  under  the  policy  the  company 
may  deduct  any  lien  that  may  be  standing  against  the  policy 
and  the  balance  (if  any)  of  the  yearly  premium  for  the  then 
current  policy  year.     .     .     /' 

The  present  statute  applicable  to  this  policy  provides  for 
30  days  of  grace  during  which  the  payment  in  default  may  be 
made  by  the  assured  or  by  any  of  the  beneficiaries  under  the 
contract:  E.  S.  0.  1897  ch.  203,  sec.  148  (1).  The  original  sec- 
tion, passed  in  1893,  provided  that  this  payment  might  be 
made  "when  the  event  upon  the  happening  of  which  the 
insurance  money  becomes  payable  has  not  yet  happened  :**  66 
Vict.  ch.  32,  sec.  10,  sub-sec.  12  (8).  These  words,  in  case 
of  life  policy,  exclude  the  right  so  to  renew  or  revive  the  con- 
tract by  after-payment  when  death  has  happened  to  the  per- 
son insured.     But  this  qualification    was    expunged  by  the 
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legislature  in  the  amendment  made  in  1897,  60  Vict.  eh.  36, 
sec.  148  (1),  the  section  now  in  the  R.  S.  0.  1897. 

The  point  of  law  was  discussed,  before  the  statute  pro- 
vided for  days  of  grace,  in  Manufacturers  Life  Ins.  Co.  v. 
Gordon,  20  A.  R.  309,  where  the  policy  provided  that  a  grace 
of  one  month  should  be  allowed  in  the  payment  of  premiums. 
Tlie  Court  of  Appeal  equally  divided  as  to  whether  the  grace 
payment  could  be  made  after  the  death  of  the  insured.  Next 
year  the  first  statute  of  1893  was  passed,  which  adopted  the 
view  that  the  payment  must  be  before  the  death.  But  in 
1897  the  excision  of  the  clause  having  this  meaning  indicates 
the  mind  of  the  legislature  to  be  favourable  to  the  views  of 
Burton  and  Maclennan,  JJ.A.,  who  thought  that  payment 
might  be  at  any  time  before  the  expiry  of  grace,  whether  the 
life  had  dropped  or  not.  This  appears  to  me  to  be  a  correct 
reading  of  the  existing  law,  and  I  think  that  any  one  inter- 
ested, whether  beneficiary  or  representative  of  the  assured, 
may  make  a  valid  tender  of  payment  of  the  premium  in  de- 
fault, within  the  30  days  of  grace. 

In  this  case,  therefore,  there  was  a  hand  existing  by  which 
the  needful  payment  might  be  made,  if  not  relieved  there^ 
from  by  the  conduct  of  the  company:  Stewart  v.  Freeman, 
[1903]   1  K.  B.  47,  54. 

T  agree  with  the  conclusions  of  the  trial  Judge  and  jury 
that  the  facts  disclose  a  case  of  estoppel  against  the  company, 
whereby  their  conduct  and  statements,  as  well  as  the  silence 
(when  it  was  a  duty  to  speak)  of  the  company's  agents,  oper- 
ated to  mislead  the  plaintiff  and  lull  her  into  security  during 
the  currency  of  the  days  of  grace:  this  on  the  lines  indicated 
in  Sanford  v.  Accidental  Ins.  Co.,  2  C.  B.  N.  S.  at  pp.  287, 
288.  There  may  be  an  explanation  of  all  the  conduct  and 
statements  found  by  the  jury  by  holding  that  the  company, 
after  the  death,  and  knowing  of  the  intention  to  pay  the 
premium,  decided  to  waive  actual  payment  and  apply  part  of 
the  proceeds  of  the  policy  to  defray  the  premium.  But, 
however  it  may  be  put,  I  think  it  is  a  just  conclusion  to  up- 
hold on  the  merits  the  finding  in  favour  of  plaintiff. 

Appeal  dismissed  with  costs. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

MacMahon,  J.,  also  concurred. 
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February  17th,  1905. 
divisional  court. 

PHILLIPS  V.  CITY  OF  BELLEVILLE. 

Municipal  Corporations — Acquisition  of  Lands  at  Tax  Sale 
— Duty  to  Sell — Sale  by  Tender — Resolution  of  Council 
to  Accept  Lower  Tender  —  Action  hy  Person  Making 
Higher  Tender  —  Injunction  —  Equitable  Jurisdiction 
over  Municipal  Corporations  —  Duty  of  Councillors  as 
Trustees — Administration  of  Trust  Property. 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  at  the 
trial,  refusing  to  make  perpetual  an  interim  injunction 
granted  by  Anglin,  J.,  restraining  defendants  the  corpora- 
tion of  the  city  of  Belleville  from  proceeding  with  a  s^e  to 
defendant  Caldwell  of  certain  lots  acquired  by  the  corporar 
tion  under  the  Assessment  Act  in  satisfaction  of  arrears  of 
taxes. 

The   appeal  was  heard   by   Boyd,  C,  MacMahon,  J., 

3iEREDITH,  J. 

E.  D.  Armour,  K.C.,  for  plaintiff. 

W.  C.  Mikel,  Belleville,  for  defendant  corporatioiL 

W.  J.  Diamond,  Belleville,  for  defendant  Caldwell. 

Boyd,  C. — In  December,  1902,  the  city  of  Belleville  be- 
came the  purchasers  at  tax  sale  of  the  lots  in  question  luider  the 
provisions  of  the  Assessment  Act,  E.  S.  0.  1897  ch.  224,  sec. 
184  (3).  Under  this  statute,  as  amended  by  61  Vict.  ch.  25, 
sec.  5,  it  became  the  duty  of  the  council  of  the  municipality 
to  sell  such  lands  within  7  years,  and,  pursuant  to  this  re- 
quirement, the  lots  in  question  were  offered  to  be  sold,  and 
scaled  tenders  invited  from  two  competing  private  bidders, 
one  of  whom  is  plaintiff,  suing  for  himself  and  all  ratepayers 
of  the  city,  and  the  other  is  one  of  the  defendants. 

It  does  not  seem  very  material  to  dwell  on  the  prelimin- 
ary offers  and  the  action  of  the  executive  committee  thereon, 
for  the  matter  was  brought  before  the  council,  and  the  result 
was,  as  I  have  said,  that  sealed  tenders  were  called  for:  both 
parties  responded,  plaintiff  offering  $326.50,  accompanied  by 
a  cheque  marked  good,  and  the  defendant  offering  $265  as 
cash.  The  council  .  .  .  resolved  to  accept  the  lower 
offer,  against  the  protest  of  the  higher  bidder.     The  only 
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apparent  reason  assigned  is^  that  Caldwiell  theatened  litiga- 
tion if  some  offer  he  had  made  was  not  carried  out — but  it 
is  said  that  plaintiff  also  threaten^ed  litigation. 

I  can  see  upon  the  evidence  no  sufficient  grounds  for  the 
action  of  the  council  in  accepting  the  lower  and  rejecting* 
the  higher  offer^  regarding  the  matter  as  one  involving  the 
due  and  proper  administration  of  corporate  property.  Xo 
evidence  for  the  defence  was  given,  in  deference,  I  think,  to 
the  ruling  of  the  learned  trial  Judge,  who  seems  to  have  pro- 
ceeded on  the  view  "  that  the  Courts  exercise  power  over  trus- 
tees which  they  do  not  exercise  over  municipalities." 

The  relation  of  municipal  bodies  to  the  equitable  juris- 
diction of  the  Court  was  first  considered  in  this  Province  by 
Esten,  V.-C,  in  Paterson  v.  Bowes,  4  Gr.  180,  and  he  came 
to  the  conclusion  that  the  legislation  which  in  England  de- 
fined the  scope  and  object  of  corporate  purposes  so  as  to  im- 
press a  distinct  fiduciary  character  upon  corporate  property 
and  thereby  attract  the  jurisdiction  of  equity,  had  worked  to 
like  result  in  the  municipal  legislation  of  the  Province.  .  .  . 
[Reference  to  City  of  Toronto  v.  Bowes,  4  Gr.  489,  507,  520, 
6  Gr.  at  p.  77;  Bowes  v.  City  of  Toronto,  11  Moo.  P.  C.  at  p. 
524;  Attorney-General  v.  Goderich,  6  Gr.  402.] 

As  to  this  particular  land,  it  was  acquired  by  the  city 
under  a  peculiar  provision  of  the  law  whereby  the  property 
was  taken  over  as  a  satisfaction  for  the  arrears  of  unpaid 
.  taxes  thereon.  It  became  corporate  property,  and,  subject 
to  the  right  of  redemption  by  the  owner,  it  so  remained  until 
sold.  It  takes  the  place,  as  it  were,  of  the  unpaid  taxes,  and 
by  the  sale  of  the  land  there  is  afforded  some  opportunity  of 
recouping  the  treasury  for  what  is  in  default.  Here  the  un- 
paid taxes  on  the  lots  amount  to  some  $351 — a  sum  in  excess 
of  the  highest  offer  made  upon  tender. 

The  councillors  had  brought  before  them  the  correct 
line  of  duty  when  it  was  said  during  the  meeting  that  they 
ought  to  get  all  they  could  for  the  lots.  They  were  distinctly 
advised  by  their  solicitor  that  no  contract  was  made  or  could 
be  enforced  in  respect  of  the  Caldwell  offer — and  this  was 
correct  advice.  The  minority  advised  that  the  highest  offer 
should  be  accepted,  and,  if  no  good  reason  can  be  given  against 
this  course,  it  is  the  proper  course  for  the  council  as  trustees 
to  adopt.  It  is  not  advisable  in  dealing  with  corporate 
(trust)  property  to  dispose  of  it  in  a  private  way — but  some 
steps  should  as  a  rule  be  taken  to  ensure  competition,  whether 
by  inviting  tenders  or  exposing  to  auction,  with,  it  may  be, 
a  reserved  bid.    This  method  is  recognized  by  the  legislature 
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in  regulating  the  municipal  power  to  acquire  and  dispose  of 
"  wet  lands."  When  it  is  deemed  expedient  to  sell,  depart 
with,  or  dispose  of  the  same,  it  is  to  be  "  by  public  auction 
in  like  manner  as  they  may  by  law  sell  or  dispose  of  other 
property :"  E.  S.  0.  1897  ch.  223,  sec.  556,  and  same  section 
in  the  Act  of  1903, 

Of  course  the  money  derived  from  the  sale  of  the  lands 
bought  for  arrears  of  taxes  can  be  applied  to  any  legitimate 
purpose  of  the  corporation — and,  even  if  regarded  as  "gen- 
eral funds  "  of  the  municipality  (sec.  424),  would  be  still  of 
fiduciary  character. 

It  was  thought  at  one  time  that  the  Court  would  not  in- 
terfere to  prevent  trustees  selling  at  an  undervalue,  unless 
the  injury  was  irreparable.  This  was  so  held  in  Pechel  v. 
Fader,  2  Anst.  549,  which  case  is  published  (though  errone- 
ously) in  the  Revised  Reports  as  an  exposition  of  the  law :  3 
R.  R.  627.  This  case,  however,  was  repudiated  at  an  early 
date  by  the  Court  of  Chancery.  .  .  .  [Reference  to  At- 
torney-General V.  Liverpool,  1  My.  &  Cr.  210:  Dance  v.  Gold- 
ingham,  L.  R.  8  Ch.  902.]  And  reasons  are  given  in  the 
early  Canadian  cases  cited  to  shew  that  judicial  supervision 
may  well  be  applied  to  ensure  the  well-working  of  the  munici- 
pal system  in  regard  to  its  administration  aspects  as  the 
holder  and  disposer  of  corporate  property. 

I  thftik  my  brother  Anglin  was  well  advised  to  interfere 
at  the  outset  by  way  of  preliminary  injunction  so  as  to  stop 
the  sale  at  a  less  price  than  the  highest  offer  till  the  facts 
had  been  ascertained.  In  their  statement  of  defence  the  cor- 
poration submit  to  convey  to  the  person  entitled.  As  between 
the  two  before  the  Court  plaintiff  is  the  one  who  should  be 
accepted  as  purchaser,  and  if  defendant  corporation  have  no 
objection  to  this  course,  that  may  now  be  ordered.  But  if 
the  corporation  desire  to  prove  good  reasons  which  induced 
a  preference  for  defendant  Caldwell,  there  may  be  a  further 
trial  on  that  point,  with  all  costs  reserved  before  the  Judge 
at  the  trial.  If  the  parties  agree  to  close  the  litigation  at 
this  stage,  that  being  communicated  to  the  Court,  the  costs 
and  any  other  undisposed  of  matters  will  be  dealt  with. 

MacMahon,  J.,  concurred. 

Meredith,  J.,  dissenting,  was  of  opinion,  for  reasons 
seated  in  writing,  that  the  appeal  should  be  dismissed. 
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Febbuaby  8th,  1905. 
divisional  court. 

McDERMOTT  v.  TRAVERS. 

Trespass  to  Land — Conversion  of  Timber  —  Assignment  of 
Claim  for  Wrongful  Act — Dispute  of  Title — Licensee — 
Estoppel — Admissions — Husband  and  Wife — Demand  of 
Price  instead  of  Return  of  Goods. 

Appeal  by  plaintiff  and  cross-appeal  by  defendant  John 
Travers  from  judgment  of  junior  Judge  of  County  Court  of 
Simcoe  in  favour  of  plaintiff  against  defendant  John  Travers 
for  $:;^0  and  costs,  and  in  favour  of  defendant  Catherine 
Travers  without  costs,  in  an  action  to  recover  $100  damages 
for  trespass  to  land  and  wrongful  cutting  and  conversion  of 
timber.    The  action  was  tried  without  a  jury. 

Plaintiff  sued  as  owner  and  assignee  of  the  land  and 
timber  and  all  rights  of  action  therefor  under  deed  and 
assignment  imder  seal  from  prior  owner,  D.  C.  Smith,  both 
dated  13th  September,  1904,  but  relating  back  so  as  to  give 
plaintiff  all  rights  in  respect  thereof,  the  cutting  and  con- 
version having  taken  place  in  the  spring  of  that  year. 

The  claim  was  that  defendant  John  Travers,  acting  as 
agent  or  co-principal  of  his  wife,  had  taken  advantage  of  a 
license,  obtained  from  the  prior  owner  Smith,  to  wrongfully 
cut  and  remove  timber  instead  of  shade  trees,  which  timber 
was  used  in  the  buUding  of  a  bam  on  the  land  of  defendant 
Catherine  Travers. 

Defendant  John  Travers  admitted  the  ownership  of  D. 
C.  Smith,  but  alleged  that  what  he  did  w«as  in  accordance 
with  the  bargain  made  with  him.  He  also  denied  plaintiff's 
title. 

There  was  a  general  denial  of  plaintiff^s  claim  and  title 
by  defendant  Catherine  Travers.  There  was  evidence  th«at 
she  knew  of  the  bargain  and  of  the  wrongful  acts  of  her 
husband,  also  that  a  written  demand  had  been  made  upon 
her  for  the  value  of  the  timber,  before  it  was  used  in  the 
bam. 

At  the  trial  it  w«a8  contended  for  defendants  that  plain- 
tiff was  bound  to  prove  by  actual  survey  that  the  timber  was 
taken  off  his  land,  and  evidence  was  taken  as  to  boundaries. 

Plaintiff  replied  that  defendants  were  estopped  by  their 
pleading  and  the  admissions  of  the  husband,  and  also  in  law, 
from  disputing  that  timber  came  off  plaintiff's  land. 
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The  trial  Judge  held  that  there  was  no  real  dispute  as  to 
boundaries,  and  that  Smith's  version  of  the  bargain  was  the 
correct  one.  No  reasons  were  given  by  him  for  the  judgment 
in  favour  of  Catherine  Travers.  The  original  appeal  was  by 
plaintiff  against  Catherine  Travers,  and  after  cross-appeal  by 
defendant  John  Travers,  plaintiff  also  asked  that  damages 
against  John  Travers  be  increased  to  amount  claimed. 

C.  W.  Plaxton,  Barrie,  for  plaintiff,  argued  that  a  de- 
mand of  the  value  of  goods  was  equivalent  to  a  demand  of 
the  goods :  Thompson  v.  Shirley,  1  Esp.  31 ;  that  admissions 
of  the  husband  in  this  case  were  binding  on  the  wife :  Phip- 
son  on  Evidence,  pp.  74,  213,  and  220;  estoppel  by  plead- 
ing :  Richardson  v.  Jenkin,  10  P.  R.  292 ;  licensee  estopped  in 
law:  Phipson  on  Evidence,  p.  610;  Bigelow  on  Estoppel,  p. 
542;  admissions  in  evidence:  Clarke  v.  Fisher,  3  0.  W.  R. 
358;  conversion:  Stimson  v.  Block,  11  0.  R.  96. 

[Meredith,  C.J.,  referred  to  the  assignment  being  one  of 
a  claim  for  a  wrongful  act,  and  not  good  according  to  Daw- 
son V.  Great  Western  and  City  R.  W.  Co.,  [1904]  1  K.  B. 
277.] 

W.  A.  Boys,  Barrie,  for  defendants,  relied  on  Huffman 
V.  Rush,  3  0.  *W.  R.  43. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Anglik, 
J.,  Magee,  J.),  wias  delivered  by 

Meredith,  C.J. — This  case  has  been  argued  with  an 
ability  and  energy  worthy  of  a  much  more  important  one, 
and  I  do  not  think  we  need  to  delay  giving  judgment. 

It  is  impossible  to  interfere  with  the  finding  of  the  learn- 
ed Judge,  where  he  has  preferred  the  testimony  of  witnesses 
on  one  side  to  that  of  witnesses  upon  the  other,  or  to  inter- 
fere with  his  estimate  as  to  the  damages. 

I  think  there  was  some  evidence  that  the  trees  for  which 
the  damages  have  been  assessed  at  $20,  were  cut  upon  the 
lands  of  plaintiff.  The  evidence  of  defendant  John  Travers 
has  been  read  by  Mr.  Plaxton,  and  that  proves  it,  I  think, 
sufficiently,  taking  all  the  other  circumstances  into  considera- 
tion, and  there  was  prima  facie  evidence  of  the  ownership 
by  plaintiff  of  the  land  on  which  the  trees  in  question  were 
cut.  That  being  so,  it  is  impossible  to  disturb  the  judgment 
against  defendant  John  Travers  for  the  $20. 

As  to  defendant  Catherine  Travers,  we  think  that  she  is 
liable  as  for  a  conversion  of  the  timber  as  chattels. 

There  is  evidence  that,  before  the  timber  was  worked  into 
the  bam,  it  was  lying  upon  her  farm,  when  a  demand  was 
rajade  for  the  value  of  the  timber  as  having  been  unlawfully 
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cut  upon  plaintiff's  property.  Such  a  demand  not  complied 
with  is,  according  to  the  cases  cited  by  Mr.  Plaxton,  a  suffi- 
cient demand  to  justify  a  finding  that  there  has  been  a  con- 
version. 

She  did  refuse  to  comply  with  the  demand,  and  the  tim- 
ber was  afterwards  worked  into  the  bam,  and  she  is  liable 
for  $20,  for  which  she  might  have  been  sued  in  the  Division 
Court  unless  the  question  of  title  arose. 

On  the  whole,  we  think  the  judgment  should  be  against 
her  as  well  as  her  husband  for  $20,  but  as  to  her  it  will  be 
without  costs. 

The  result  is  that  the  judgment  stands  as  against  the 
husband  for  $20  with  costs,  as  below,  and  that  judgment  is 
given  for  the  same  $20  against  the  wife  vnthout  costs,  and 
there  will  be  no  costs  of  the  appeal  or  of  the  cros&-appeal  to 
either  party. 


HoDGiNS,  Master  in  Ordinary.         February  14th,  1905. 

MASTER^S  OFFICE. 

COLONIAL    INVESTMENT    AND    LOAN    CO.  v. 

McCBIMMON. 

Mortgage  —  Advances  for  Building  —  Mechanics'  Liens  — 
Priority — Subrogation — Agreement  to  Postpone. 

Action  by  morigagees  to  enforce  their  security.  The 
moneys  advanced  upon  the  mortgage  were  used  in  the  con- 
struction of  buildings  upon  the  land.  Certain  holders  of 
roistered  mechanics^  liens  were  made  parties,  and  upon  the 
usual  reference  they  contested  the  plaintiffs'  priority  in  re- 
spect of  $4,800  advanced  to  contractors  and  wage-earners. 

A.  McLean  Macdonell,  for  plaintiffs. 

J.  H.  Denton  and  R.  F.  Segsworth,  for  lien-bolders. 

The  Master  : — At  the  close  of  the  argument  in  this  case 
I  found,  on  the  evidence,  that  the  sum  of  $4,800  had  been 
advanced  by  the  mortgagees  for  the  purchase  of  the  land 
and  the  erection  of  the  buildings  thereon,  and  that  the  same 
had  been  advanced  and  paid  at  the  dates  mentioned  in  the 
accoxmt  marked  as  exhibit  No.  1. 

This  finding,  I  think,  brings  the  mortgagees'  claim  within 
the  doctrine  of  subrogation  which  was  illustrated  in  Baroness 
Wenlock  v.  River  Dee  Co.,  19  Q.  B.  D.  165,  where  the  Eng- 
lish Court  of  Appeal  held  that  the  plaintiflPs  advances  of 
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money  borrowed  by  a  company  ultra  vires,  but  applied  by 
such  company  in  the  payment  of  their  debts  and  liabilities 
j)roperly  payable  by  them  at  the  dates  of  the  borrowing,  and 
also  in  the  payment  of  debts  and  liabilities  which  became 
payable  at  dates  subsequent  to  the  original  advances,  should 
be  allowed,  and  that  the  plaintiffs  should  be  subrogated  to 
the  rights  of  the  creditors  of  the  company  so  paid  out  of  such 
borrowed  monev. 

But  there  is  another  ground  upon  which  the  plaintiffs' 
advances  should  be  allowed.  An  agreement  between  the 
mortgagees  and  the  lien-holders,  dated  the  13th  November, 
1901,  recites  that  the  mortgagees  "  have  advanced  to  the 
said  owner  upon  two  certain  building  mortgages  the  sum  of 
$4,800,'^  and  that  "  there  remains  flj^OO  yet  to  be  advanced 
upon  the  said  mortgages."  These  recitals  of  advances  made 
and  to  be  made  are  not  impeached,  or  in  any  way  questioned 
by  the  other  provisions  of  the  -agreement,  and  must  be  read 
as  a  confirmation  of  the  advance  of  the  $4,800. 

The  agreement  then  recites  the  liens  of  the  contractorss, 
and  goes  on  to  authorize  the  mortgagees,  "notwithstanding 
the  said  claims  of  lien,"  "to  advance  the  balance  of  the 
said  mortgage  moneys,  namely,  the  sum  of  $1,600,  and 
any  further  moneys  necessary  to  complete;  the  said 
moneys  to  be  applied  towards  the  completion  of  the 
said  buildings  and  to  be  a  charge  upon  the  said  lands  prior 
to  the  said  claims  of  lien."  The  agreement  then  provides 
that  it  shall  be  without  prejudice  to  the  rights  of  the  con- 
tractors to  enforce  their  liens  against  the  said  lands  or  the 
parties  primarily  liable.  And  the  mortgagees  then  agree 
"  to  advance,  as  aforesaid,  the  money,  $1,600,  to  complete  the 
said  houses,  and  if  they  shall  advance  the  funds  necessary, 
if  any,  over  and  above  the  amount  of  their  mortgages,  they 
shall  be  at  liberty  to  add  any  such  further  advance  to  the 
amount  of  their  mortgages." 

Taking,  therefore,  the  whole  agreement,  it  is  clearly  a* 
confirmation  of  the  plaintiffs'  mortgages,  and  a  postpone- 
ment of  the  claims  of  liens  of  the  signing  contractors. 

The  claims  made  by  the  signing  contractors  for  priority 
over  the  $4,800  above  mentioned  are  therefore  disallowed; 
and  the  extra  costs  caused  to  the  plaintiffs  by  reason  of  such 
claims  must  be  paid  to  the  plaintiffs  by  the  contesting  con- 
tractors. Their  claims  will  be  allowed  as  subsequent  to  the 
plaintiffs'. 
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EEX  V.  MARTIN. 

Criminal  Law — Joint  Indictment  of  Husband  and  Wife  for 
Murder  —  Evidence  —  Admission  or  Confession  of  Wife 
Implicating  Husband — Admissibility  in  Whole — Caution 
to  Jury — No  Evidence  against  Husband — Counsel  Repre- 
senting Attorney-General — Right  of  Reply  where  Pri- 
soners Adduce  no  Evidence. 

The  prisoner  Alexander  Martin,  and  his  wife  Ethel  Mar- 
tin, were  tried  before  Falconbridge,  C.J.,  presiding  at  the 
sittings  of  oyer  and  terminer  and  general  gaol  delivery  for 
the  connty  of  York,  on  a  joint  indictment  wherein  they  were 
charged  with  the  murder  of  their  infant  soix. 

The  prisoners  were  defended  by  different  counsel,  but  did 
not  otherwise  separate  in  their  defence. 

In  the  course  of  the  trial  Agnes  Whidden,  police  matron 
at  the  Court  street  station,  Toronto,  was  called  as  a  witness 
for  the  Crown,  and  testified  that  the  female  prisoner,  after 
being  cautioned  by  the  witness,  had  made  a  statement  to  her. 
She  proceeded  to  testify  that  the  prisoner  stated  that  the 
police  said  that  she  killed  her  baby,  and  then  said,  "I  did 
not  kill  it,  but  I  saw  it  killed.^^  She  went  on  to  say  that  she 
and  her  husband  went  out  one  afternoon  in  a  boat  together 
with  the  baby.  At  this  point  counsel  for  the  female  prisoner, 
stating  that  counsel  for  the  male  prisoner  joined  with  him, 
objected  to  the  reception  of  the  evidence.  He  admitted  that 
anything  the  female  prisoner  said,  after  proper  caution, 
would  be  evidence  against  herself,  but  he  submitted  that  any 
thing  stated  by  her  in  the  absence  of  her  husband  could  not 
be  used  as  evidence  against  him.     The  Chief  Justice  ruled 
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that  he  could  not  exclude  the  evidence,  because  the  statements 
were  receivable  against  the  person  who  made  them.  He 
then  informed  the  jury  that  he  could  not  exclude  the  evid- 
ence, but  that  it  was  not  evidence  against  the  male  prisoner, 
and  said  he  would  again  refer  to  the  matter  in  his  charge. 
The  witness  then  gave  the  whole  statement  made  to  her. 
In  substance  it  tended  to  shew  that  the  male  prisoner  killed 
the  child  by  striking  him  with  something,  she  was  not  sure 
what,  and  then  throwing  him  into  the  water,  and  that  she 
took  no  part  in  the  crime. 

Subsequently,  in  his  charge,  the  Chief  Justice  repeated 
to  the  jury  several  times  that  the  testimony  of  Whidden  was 
not  evidence  against  the  male  prisoner,  and  must  not  be  con- 
sidered by  the  jury  in  weighing  the  evidence  against  him. 

Xo  witnesses  were  examined  for  the  defence,  and  counsel 
for  the  prisoners  claimed  the  privilege  of  addressing  the  jury 
last,  and  contended  that  the  coimsel  for  the  Crown  was  not 
entitled  to  reply.  W.  Proudfoot,  K.C.,  who  appeared  for  the 
Crown,  representing  the  Attorney-General,  claimed  the  right 
to  reply,  and  the  Chief  Justice  ruled  in  his  favour. 

The  jury  found  the  prisoner  Alexander  Martin  guilty, 
and  acquitted  the  female  prisoner. 

At  the  request  of  coimsel  for  Alexander  Martin,  the  Chief 
Justice  reserved  a  case  for  the  opinion  of  the  Court  of  Ap- 
peal upon  the  following  questions: 

1.  Whether  or  not  the  alleged  statement  of  the  female 
prisoner  to  the  witness  Whidden  was  properly  admitted  as 
evidence,  when  the  prisoners  were  tried  together. 

2.  Whether  or  not,  no  evidence  being  adduced  by  either 
of  the  prisoners,  counsel  for  the  defence  had  the  right  of 
reply,  my  ruling  being  that  counsel  for  the  Crown,  who 
claimed  to  be  acting  on  behalf  of  the  Attorney-General,  had 
the  right  of  reply. 

The  case  was  heard  by  Moss,  C. J.O.,  Osler,  Maclennan, 
Garrow^  Maclaren^  JJ.A. 

A.  R.  Hassard,  for  the  prisoner  Alexander  Martin. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Moss,  C.J.O. — The  questions  raised  were  fully  and  ably 
argued  from  the  prisoner's  point  of  view  by  Mr.  Hassard. 
But  a  review  of  the  authorities  leads  me  clearly  to  the  con- 
clusion that  the  Chief  Justice's  rulings  were  right. 

No  objection  was  made  to  the  reception  of  Ethel  Martin's 
statement,  on  the  ground  that  it  was  not  properly  made  to 
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and  received  by  the  witness  Whidden.  But  it  was  argued 
that  it  was  not  a  confession  in  law,  i.e.^  that  it  was  not  a 
voluntary  statement  or  admission  of  participation  in  a  crime, 
so  as  to  entitle  the  Crown  to  give  it  in  evidence,  even  as 
against  the  person  making  it.  This  point  was  not  expressly 
taken  before  the  Chief  Justice.  The  objection,  as  stated  by 
counsel  at  the  trial,  was  as  follows :  ^^  Just  at  this  stage  will 
come  up  the  objection  Mr.  Hassard  and  1  take  to  this  evi- 
dence going  in.  I  am  quite  prepared  to  admit  that  anything 
she  said  after  proper  caution  would  be  evidence  against  her- 
self, but  certain  things  may  be  said  by  Mrs.  Martin  in  the 
absence  of  her  husband  which  I  submit  can  hardly  be  used  as 
evidence  against  him.^^  And  the  form  of  the  question  sub- 
mitted shews  that  what  is  sought  from  this  Court  is  an 
opinion  as  to  the  validity  of  the  objection  raised  to  the  ad- 
missibility of  the  statement  when  the  prisoners  were  tried 
together.  It  was  assumed  that  if  Ethel  Martin  was  being 
tried  alone  the  statement  was  receivable,  but  it  was  sought 
to  exclude  it  because  it  might  contain  something  prejudicial 
to  her  husband,  who  was  being  tried  with  her  on  the  same 
indictment. 

Assuming,  however,  in  favour  of  the  prisoner,  that  the 
point  is  open,  it  cannot  prevail.  The  question  must  be  con- 
sidered in  the  light  of  sec.  592  of  the  Criminal  Code,  which 
enables  the  prosecutor  to  give  in  evidence  any  admission  or 
confession  or  any  other  statement  of  the  accused.  It  can 
serve  no  useful  purpose  to  enter  upon  an  inquiry  as  to  the 
exact  signification  of  the  different  words  of  the  section,  or 
to  undertake  to  say  whether  the  words  spoken  by  the  female 
prisoner  are  to  be  termed  an  admission  or  a  confession  or  a 
statement.  Any  of  these  is  permitted  to  be  given  in  evidence 
by  the  prosecutor.  And,  in  order  to  the  admissibility  of  a 
statement  made  by  an  accused  person,  it  need  not  appear  that 
it  is  a  full  acknowledgment  of  guilt  so  as  to  be  a  confession 
in  the  strictest  sense  of  the  term.  If  it  connects  or  tends  to 
connect  the  accused,  either  directly  or  indirectly,  with  the 
commission  of  the  crime  charged,  it  cannot  be  excluded  on 
the  ground  that  it  is  not  a  plenary  confession.  It  is  for  the 
jury  or  other  tribunal  to  judge  of  its  weight  and  to  deal  with 
it  as  with  any  other  piece  of  evidence,  having  regard  to  the 
other  circumstances  of  the  case  as  given  in  evidence:  Rex  v. 
Clewes,  4  C.  &  P.  221,  at  p.  226 ;  Rex  v.  Steptoe,  ib.  397. 

In  the  present  case,  it  having  been  shewn  that  the  state- 
ment was  made  under  conditions  that  rendered  it  in  law 
clearly  admissible  against  the  female  prisoner,  the  Chief  Jus- 
tice could  not  have  declined  to  permit  it  to  be  given  in  evid- 
ence. 
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That  being  the  case^  it  was  the  right  of  the  female 
prisoner  to  insist  that  the  statement  should  be  presented  as  a 
whole.  The  words  with  which  the  prisoner  had  opened, 
'*  They  say  I  killed  my  baby,  I  did  not  kill  it  but  I  saw  it 
killed,'^  which  had  been  allowed  to  be  given  in  evidence  be- 
fore the  objection  was  taken,  if  left  unexplained,  would  mani- 
festly have  been  prejudicial  to  her,  and  she  was  entitled  to 
have  all  that  followed  presented  to  the  jury.  The  confession 
or  statement,  if  sought  to  be  proved  at  all,  must  be  proved 
as  made.  Eminent  Judges  have  not  considered  the  apparent 
hardship  of  this  rule,  where  the  confession  or  statement  in 
its  terms  affects  other  prisoners  and  implicates  them  by 
name,  a  sufficient  reason  for  omitting  their  names  or  any 
other  part  of  the  confession  or  statement.  In  Barstow^s 
Case,  1  Lewin  110,  Parke,  J.,  did  direct  the  omission  of  the 
names  of  other  prisoners  implicated  by  a  statement  proved 
to  have  been  made  by  one,  observing  that  he  knew  that  Little- 
dale,  J.,  was  of  the  contrary  opinion,  but  he  did  not  like  it; 
he  did  not  think  it  was  fair.  But  he  appears  to  have  been 
singular  in  this  respect. 

In  Rex  V.  Fletcher  and  others,  4  C.  &  P.  250,  1  Lewin 
107,  which  was  the  case  to  which  Parke,  J.,  referred  in 
Barstow^s  Case,  two  persons  were  indicted.  A  letter  was  ten- 
dered in  evidence  written  by  one  of  them,  but  it  immediately 
implicated  the  other.  It  was  objected  by  the  prisoner's 
counsel  that  on  reading  the  letter  the  names  of  all  persons 
except  the  prisoner's  own  should  be  omitted.  But  Littledale, 
J.,  declined  to  so  direct,  and  said :  "  There  has  been  much 
doubt  upon  this  point,  and  in  one  of  the  Courts  the  contrary 
was  the  practice.  I  have,  however,  considered  it  a  good  deal, 
and,  though  my  opinion  was  once  different,  I  am  now  satis- 
fied that  to  maie  it  evidence  the  whole  of  the  letter  must  be 
read.  But  I  shall  take  care  to  make  such  observations  to  the 
jury  as  to  prevent  its  having  any  injurious  effect  against  the 
other  prisoner,  and  I  shall  tell  the  jury  that  they  ought  not 
to  pay  the  slightest  attention  to  this  letter,  except  so  far  as 
it  goes  to  affect  the  person  who  wrote  it." 

In  Hall  and  Ritson's  Case,  1  Lewin  110,  the  two  prisoners 
were  tried  together  before  Alderson,  J.  A  question  similar 
to  that  in  the  two  previous  cases  having  arisen,  the  learned 
Judge's  attention  was  called  to  the  differing  opinions.  He 
adopted  that  of  Littledale,  J.,  and  ordered  the  whole  of  the 
examination  of  one  of  the  prisoners  to  be  read,  though  it 
directly  implicated  the  other. 

A  similar  ruling  was  made  by  Denman,  C.J.,  in  Foster's 
Case,  1  Lewin  110.  And  the  present  rule  may  be  stated  as 
in  Phipson  on  Evidence,  p.  231 :  "  As  in  the  case  of  admis- 
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sions,  the  whole  confession  must  be  taken,  even  though  con- 
taining niattcT  favourable  to  the  prisoner;  but  the  jury  may 
attach  different  degrees  of  credit  to  the  different  parts.  So, 
if  the  confession  implicate  other  prisoners,  it  will  still  be  re- 
ceivable, though  the  Judge  should  warn  the  jury  that  it  is 
only  evidence  against  the  maker/' 

This  rule,  which  was  implicitly  observed  by  the  Chief 
Justice,  must  now  be  taken  to  be  too  firmly  established  to  be 
disturbed. 

In  my  opinion,  the  first  question  should  be  answered  in 
the  aflSrmative. 

The  solution  of  the  second  question  depends  upon  the 
proper  construction  to  be  given  to  sec.  661  (2)  of  the  Crim- 
inal Code,  read  in  connection  with  sec.  3  (b),  which  declares 
that  the  expression  "  Attorney-General  "  means  the  Attorney- 
General  or  Solicitor-General  for  any  province  of  Canada  in 
which  any  proceedings  are  taken  under  the  Code. 

In  England  the  Attorney-General's  right  of  reply  was 
never  seriously  questioned :  Kyshe  on  the  Law  and  Privileges 
relating  to  the  Attorney-General  and  Solicitor-General  of 
England,  p.  123.  That  was  because,  as  was  said  by  Baron 
Channell,  the  right  is  in  the  nature  of  a  prerogative  right, 
a  right  on  the  part  of  the  Crown  exercised  by  the  officer  of 
the  Crown,  the  Attorney-General:  Rex  v.  Deblanc,  2  State 
Trials,  N.S.,  p.  1021.  The  right  of  the  Solicitor-General  was 
not  so  freely  conceded.  However,  by  resolutions  of  the 
Judges  adopted  prior  to  the  spring  circuits  of  1837,  it  was 
declared  that  in  cases  of  public  prosecutions  for  felony  in- 
stituted by  the  Crown,  the  law  officers  of  the  Crown  and  those 
who  represent  them  are  in  strictness  entitled  to  the  reply, 
although  no  evidence  is  produced  on  the  part  of  the  prisoner: 
T  C.  &  P.  676,  677,  2  State  Trials,  N.S.,  p.  1020.  A  consider- 
ation of  the  numerous  cases  which  are  to  be  found  in  the  re- 
ports shews  that  the  Crown's  right  of  reply  was  not  in  ques- 
tion. The  dispute  was  as  to  the  persons  by  whom  the  right 
was  exercisable.  Ijord  Chief  Baron  Kelly  in  Rex  v.  Waters, 
noted  in  2  State  Trials,  N.S.,  at  p.  1021,  explained  the 
matter  as  follows :  "  The  true  ground  is  this,  that  the  Crown 
by  its  prerogative  from  time  immemorial  has  claimed  the 
right,  and  whether  the  Attorney-General  appears  in  person, 
or  by  reason  of  accident  or  other  cause  does  not  appear,  and 
is  personally  represented  by  some  other  gentleman  (whether 
the  Solicitor-General,  a  Queen's  Counsel,  a  Serjeant,  or  an 
ordinary  barrister,  is  immaterial),  the  Crown  does  possess  the 
right,  and  counsel  is  entitled  to  exercise  it  if  he  thinks  fit.'' 
He  added :  "  No  Judge  who  has  ever  filled  the  office  of 
Attorney-General  has  ever  doubted  it;  having  had  occasion 
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to  look  into  precedents  and  to  consider  the  principles  upon 
which  the  right  really  rests,  no  one  who  has  for  any  length  of 
time  filled  either  of  the  chief  offices  of  the  Crown  has  ever 
entertained  a  doubt  upon  it/*  The  controversy  may  be  said 
to  have  turned  altogether  upon  whether  the  exercise  of  the 
Crown's  right  should  be  allowed  to  others  than  the  Attorney- 
General.  In  1884  the  Judges  of  England  resolved  that  the 
right  should  be  confined  to  the  Attorney-General  and  Soli- 
citor-General when  personally  present :  5  State  Trials,  X.S.,  3 
(note). 

By  32  &  33  Vict.  ch.  29  (D.),  relating  to  procedure  in 
criminal  cases,  sec.  45  (2),  providing  for  the  manner  in 
which  addresses  to  the  jury  should  be  regulated,  it  was 
amongst  other  things,  enacted  that  "  the  right  of  reply  shall 
be  according  to  the  practice  of  the  Courts  in  England,  pro- 
vided always  that  the  right  of  reply  shall  be  always  allowed 
to  the  Attorney  or  Solicitor-General  or  to  any  Queen's  Coun- 
sel acting  on  behalf  of  the  Crown."  Unquestionably  by  the 
right  of  reply  thus  accorded  was  meant  the  Crown's  right  of 
reply,  which  had  always  been  exercisable  in  Crown  cases  by 
the  Attorney-General  for  England.  The  right  or  privilege 
thus  conferred  upon  the  Attorney-General  or  Solicitor- 
General  or  any  Queen's  Counsel  acting  on  behalf  of  the 
Crown,  was  the  right  to  reply  after  all  addresses  had  been 
delivered  on  behalf  of  the  accused. 

All  question  as  to  the  effect  of  the  accused  having  ad- 
duced no  evidence  was  excluded  by  the  distinct  and  impera- 
tive language  of  the  proviso.  And  so  by  sec.  661  (2)  of  the 
Code  it  is  provided  that  the  right  of  reply  shall  be  always 
allowed  to  the  Attorney-General  or  Solicitor-General,  or  to 
any  counsel  acting  on  behalf  of  either  of  them.  Here,  as  in 
the  preceding  Act,  there  is  no  uncertainty  as  to  the  right  of 
reply  that  is  to  be  allowed.  Nor  is  there  any  doubt  as  to  the 
persons  by  whom  it  may  be  exercised.  Instead  of  being  re- 
stricted to  the  law  officers  of  the  Crown  and  Queen's  (or 
King's)  Counsel  acting  on  behalf  of  the  Crown,  it  is  now 
extended  to  any  counsel  representing  either  of  these  law 
officers.  In  effect  the  provision  establishes  a  rule  identical 
with  the  resolution  of  the  Judges  of  England  adopted  in 
1837,  to  which  reference  has  alreadv  been  made.  It  is  true 
that  the  preceding  portions  of  the  enactment  appear  to  be 
])ointed  at  giving  to  counsel  for  an  accused  person  on  whose 
behalf  no  witnesses  are  examined,  the  privilege  of  addressing 
the  jury  last.  Yet  this  must  be  considered  in  the  light  of  the 
long  well-understood  meaning  of  the  Crown's  right  of  reply. 
As  before  pointed  out,  there  never  was  any  question  as  to  the 
Crown's  ri^ht  of  reply.     The  only  question  was  as  to  the 


RE  ROONEY.  323 

persons  by  whom  it  might  be  exercised  on  behalf  of  the 
Crown.  And  sec.  661  (2)  settles  that  by  designating  those 
to  whom  it  shall  be  accorded. 

The  right  exists  if  insisted  on.  Until  Parliament  sees  fit 
to  withdraw  it,  the  Crown  through  its  representative  can 
assert  the  privilege.  And  it  must  be  left  to  counsel,  in  the 
judicious  exercise  of  his  discretion,  to  decide  whether  he 
will  claim  it. 

In  my  opinion  the  second  question  should  also  be  answer- 
ed in  the  affirmative. 

OsLER  and  Maclaren,  JJ.A.,  gave  written  reasons  for 
the  same  conclusions. 

Maclennan  and  Garrow^  JJ.A.,  also  concurred. 


Falconbridoe^  C.J.  February  16th,  1905. 

WEEKLY  COURT. 

EE  EOONEY. 

WUl — Construction — Devise — Estate  in  Fee — Condition, 

Motion  by  Sarah  Jane  Laing  and  others,  children  and 
some  of  the  heirs-at-law  of  Thomas  Eooney,  deceased,  under 
B.  S.  O:  1897  ch.  129,  sec.  39,  and  Rules  938  et  seq.,  for  the 
opinion,  advice,  and  direction  of  the  Court  and  the  deter- 
mination of  a  question  respecting  the  will  of  the  deceased, 
viz.,  what  estate  and  of  what  nature  did  the  widow  of  the 
deceased  take  imder  his  will  in  the  lands  therein  mentioned  ? 

The  will  was  as  follows: — 

I  give,  devise,  and  bequeath  to  my  wife,  Ann  Jane 
Booney,  60  acres  of  land,  being  composed  of  north  quarter  of 
lot  15,  concession  8,  township  of  Arthur,  as  long  as  she  re- 
mains unmarried.  To  my  daughter  Sarah  Jane  Laing  the 
sum  of  $1.  To  my  daughter  Mary  Ann  Rooney  the  sum  of 
$100,  to  be  paid  by  my  wife,  Ann  Jane  Rooney,  at  the  time 
she  gets  married.  To  my  daughter  Rachael  the  sum  of  $100, 
to  be  paid  by  my  wife,  Ann  Jane  Rooney,  at  the  time 
she  gets  married.  To  my  daughter  Matilda  Rooney  the  sum 
%t  $100,  to  be  paid  by  my  wife,  Ann  Jane  Rooney,  at  the 
time  she  gets  married.  To  my  adopted  daughter  Sarah 
Morrison  the  sum  of  $100,  to  be  paid  by  my  wife,  Ann  Jane 
Rooney,  at  the  time  she  gets  married.  To  my  son  Arthur 
Booney  the  sum  of  $100,  to  be  paid  by  my  wife^  Ann  Jane 
Booney,  when  he  becomes  of  age.  To  my  son  Thomas  John 
Booney  the  sum  of  $1.     And  to  my  son  Robert  Roonoy  the 
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sum  of  $1.  I  give,  devise,  and  bequeath  all  my  messuages, 
lands,  tenements,  and  hereditaments,  and  all  mv  household 
furniture,  ready  money,  securities  for  money,  money  secured 
by  life  insurance,  goods  and  chattels,  and  all  other  my  real 
and  personal  estate  and  effects  whatsoever  and  wheresoever, 
unto  my  heirs,  executors,  administrators,  and  assigns  to  and 
for  them  and  their  own  absolute  use  and  benefit  according 
to  the  nature  and  quality  thereof  respectively,  subject  only 
to  the  payment  of  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  charges  of  proving  and  registering  this  my 
will.  And  1  appoint  John  S.  Allen  and  William  Morrison 
executors  of  this  my  will,  and  hereby  revoke  all  other  wills. 

W.  Kingston,  K.C.,  for  all  the  children  of  the  testator 
except  Thomas  John  Rooney. 

C.  Swabey,  for  Thomas  John  Eooney. 

Palconbridge^  C.J. — Upon  consideration  of  the  whole 
will,  I  am  of  the  opinion  that  the  widow  of  the  testator  took 
an  estate  in  fee  in  the  north  quarter  of  lot  15  in  the  8th 
concession  of  Arthur,  subject  to  be  divested  on  her  marriage, 
which  event  never  took  place,  and  at  the  time  of  her  death 
her  estate  was  absolute. 

I  do  not  see  how  otherwise  she  was  to  pay  the  4  legacies 
of  $100  each  which  she  was  directed  to  pay  at  the  time  of 
the  marriage  of  daughters  who  were  at  the  death  of  the 
testator  aged  respectively  20,  17,  and  14,  and  of  an*  adopted 
daughter  whose  age  is  not  stated. 

The  general  devise  and  bequest  at  the  end  of  the  will  is 
not  expressed  to  be  a  gift  over. 

Costs  of  all  parties  out  of  estate. 

I  have  referred  to  Be  Deller,  6  0.  L.  R.  718,  2  0.  W.  K. 
1150;  Re  Mumby,  8  0.  L.  R.  283,  4  0.  W.  R.  10;  Theobald, 
5th  ed.,  p.  327 ;  Richton  v.  Cobb,  5  My.  &  Cr.  145 ;  Re  Bed- 
dington,  25  Ch.  D.  685;  Re  Howard,  [1901]  1  Ch.  418; 
Sherratt  v.  Bentley,  2  My.  &  K.  149. 


Cartvtriqiit,  Master.  February  20th.  1905. 

chambers. 
MTTTR  V.  GUTNANE. 

Dismissal  of  Action — Default  of  Plaintiff — Application  by 
Plaintiff  for  Relief  —  Service  on  Defendant's  Solicitor 
— Duration  of  Retainer — Absent  Defendant. 

On  20th  December,  1904,  the  usual  praecipe  order  for 
securitv  for  costs  was  taken  out  and  served. 
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Owing  to  a  change  in  the  firm  of  plaintiffs'  solicitors,  the 
order  was  not  complied  with;  and  on  18th  January,  1905, 
an  order  issued  under  Eule  1203  dismissing  the  action  with 
costs;  hut  no  judgment  was  eiitered  or  costs  taxed. 

On  23rd  January  this  order  came  to  the  knowledge  of 
plaintiffs'  solicitors;  they  at  once  moved  under  Rule  358  to 
be  allowed  to  put  in  security  and  proceed  with  the  action. 

Kotioe  of  this  motion  was  served  on  defendant's  solicitor 
(as  appeared  by  admission  indorsed  thereon).  But  on  the 
return  of  the  motion  on  28th  January,  he  stated  that  defen- 
dant had  been  informed  by  him  that  the  action  had  been  dis- 
missed, and  that  defendant  had  left  the  province,  without 
giving  any  address;  and  that  the  solicitor  did  not  consider 
himself  any  longer  entitled  to  act. 

The  motion  thereupon  stood  sine  die  to  consider  what 
was  the  proper  course  under  these  facts. 

Further  argument  was  heard  on  16th  February. 

A.  R.  Clute,  for  plaintiffs. 

S.  B.  Woods,  for  defendant's  solicitor. 

The  Masteh: — The  whole  matter  was  discussed  in  De 
la  Pole  V.  Dick,  29  Ch.  D.  351.  It  was  there  thought  to  be 
doubtful  how  long  the  solicitor  on  the  record  continued  to 
represent  the  client  imder  the  English  Rule  corresponding  to 
our  Rule  335. 

In  1893  the  point  again  came  up  in  Regina  v.  Justices  of 
Oxfordshire,  [1893]  2  Q.  B.  149,  in  which,  as  in  De  la  Pole 
V.  Dick  (supra).  Lord  Bowen  took  part.  It  was  there  held 
unanimously  that  the  retainer  did  not  continue  after  the 
order  had  been  made  in  that  case.  The  decision  seems  to 
have  been  based  on  the  ground  that  it  was  not  a  matter  in 
the  High  Court,  and  therefore  even  the  English  Rule,  as  it 
then  stood,  did  not  apply.  This  had  been  amended  in  1885 
by  the  addition  of  the  words  "  imtil  the  final  conclusion  of 
the  cause  or  matter,  whether  in  the  High  Court  or  in  the 
Court  of  Appeal."  But  no  such  amendment  has  been  macie 
to  our  Rule. 

The  point  so  far  as  can  be  ascertained  is  new.  No 
authority  was  cited  on  either  side  beyond  what  is  said  in 
Holmested  &  Langton  in  the  notes  on  Rule  335  (see  pp. 
513-516). 

It  was  argued  that  the  application  under  Rule  358  is 
really  an  appeal.  This  seems  to  be  correct.  So  that  the 
point  for  decision  is  just  what  was  raised  in  De  la  Pole  v. 
Dick,  where  the  head-note  reads :  "  Whether  the  solicitors  on 
the  record  do  not  continue  to  represent  their  client  until  the 
expiration  of  the  time  allowed  for  appealing,  quaere." 
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On  this  Lord  Bowen  said  (p.  357) :  "  It  is  not  necessary 
in  the  present  case  to  decide  that  point/* 

The  inclination  was  apparently  to  answer  the  query 
affirmatively,  and  I  think  it  may  be  said  that  wherever  a 
judgment  has  been  entered  on  default  of  either  party,  a 
possible  remedy  is  provided  by  Rijle  358 ;  and  that,  so  long  as 
that  Rule  can  be  invoked,  the  action  is  still  pending.  In  all 
such  cases  the  motion  has  to  be  made  in  the  action,  which 
must  therefore  be  viewed  as  still  pending — otherwise  no  mo- 
tion could  be  made — and  the  only  remedy  would  be  by  peti- 
tion, if  any  remedy  existed. 

Then  it  follows  that  if  the  action  is  pending,  the  solicitor 
on  the  record  is  still  solicitor  until  a  change  has  been  made 
as  directed  in  Rule  335. 

The  motion  will  therefore  now  be  heard  on  the  merits,  as 
soon  as  the  defendant  can  be  heard  from  by  his  solicitor. 

[See  Newcombe  v.  McLuhan,  11  P.  R.  461. — ^Ed.] 


Anglin,  J.  February  20th,  1905. 

WEEKLY  COURT. 

LYE  V.  McCONNELL, 

Discontinuance  of  Action — Right  of  Defendant  to  Prevent 
—  Specific  Performance  —  Payment  of  Purchase  Money 
into  Court  by  Defendant — Right  to  Judgment 

Motion  by  defendant  to  set  aside  a  notice  of  discontinu- 
ance  of  the  action  served  by  plaintiff. 

J.  Lorn  McDougall,  Ottawa,  for  defendant. 

A.  F.  May,  Ottawa,  for- plaintiff. 

Angltn,  J. — This  action  was  brought  on  7th  June,  1904, 
for  the  specific  performance  of  an  alleged  contract  for  the 
sale  by  plaintiff  to  defendant  of  certain  mining  lands. 
.  .  .  Defendant's  appearance  was  entered  on  14th  June. 
On  5th  August  defendant  paid  into  Court  $3,619.48,  pur- 
chase money  and  interest,  in  satisfaction  of  plaintiff's  claim, 
and  duly  notified  plaintiff's  solicitors  of  such  payment.  De- 
fendant's solicitors,  by  letter,  asked  for  proof  of  title.  In 
moving  to  set  aside  a  praecipe  order  for  security  for  costs, 
plaintiff,  on  23rd  June,  made  affidavit  that  he  owned  the 
lands  in  question. 

Plaintiff  now  alleges  that,  towards  the  end  of  June, 
having  an  opportunity  to  sell  the  lands  in  question  to  an- 
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other  purchaser,  one  Jones,  and  believing  that  defendant  had 
taken  and  adhered  to  the  position  that  there  was  no  enforce- 
able contract  between  himself  and  plaintiff,  he  (plaintiff)  en- 
tered into  an  agreement  to  sell  these  lands  to  Jones  Plaintiff's 
solicitor  swears  that  this  new  contract  was  brought  to  the 
knowledge  of  defendant's  solicitors,  with  an  intimation  that 
the  pending  action  would  be  discontinued,  and  he  adds  that, 
until  notified  on  5th  August  of  the  payment  into  Court,  plain- 
tiff and  his  solicitors  were  not  aware  that  defendant  desired  to 
carry  out  the  contract  upon  which  the  action  had  been  brought. 
Defendant's  solicitor  denies  that  he  was  advised  before  pay- 
ing the  purchase  money  into  Court  that  the  action  would  be 
discontinued.  He  also  swears  that  he  was  informed  by  plain- 
tiff's solicitor  that  Jones  had  full  notice  of  this  action  before 
entering  into  the  agreement  which  he  made  with  plaintiff, 
and  tl,at  this  agreement  contains  a  clause  that  if  registered  it 
should  become  null  and  void. 

On  8th  September  defendant  registered  a  certificate  of 
lis  pendens  against  the  lands.  After  the  receipt  of  the  notice 
of  payment  into  Court  plaintiff's  solicitors  took  some  steps 
towards  establishing  a  title  satisfactory  to  defendant,  but  it 
is  not  clear  that  these  steps  were  not  taken  subject  to  the 
condition  that  plaintiff  should  be  able  to  free  himself  from 
any  claim  of  the  Wileys,  who  had  become  assignees  of  Jones's 
interest,  and  appear  to  have  also  begun  an  action  against 
Lye.  .  .  .  Finally,  on  23rd  January,  1905,  plaintiff's  soli- 
citors wrote  that  they  would  do  nothing  towards  closing  with 
defendant  until  the  Wileys'  claim  should  be  disposed  of.  De- 
fendant's solicitors  replied  on  1st  February  by  demanding  de- 
livery of  deeds  and  an  agreement  that  the  purchase  money 
paid  in  should  remain  in  Court  until  the  Jones  agreement 
should  have  been  removed  from  the  register.  On  7th  February 
defendant's  solicitors  wrote  again,  demanding  that  the  title 
be  cleared  imme<liately.  On  the  same  day  they  served  a 
formal  notice  demanding  delivery  of  abstracts  of  title. 

On  8th  February  plaintiff's  solicitor  served  a  notice  of 
discontinuance  of  this  action. 

Defendant  now  moves  to  set  aside  this  notice  of  discon- 
tinuance, on  the  ground  that,  by  paying  the  purchase  money 
into  Court  and  giving  notice  thereof,  and  by  the  subsequent 
steps  taken,  as  detailed  above,  he  has  acquired  a  right  to 
have  judgment  pronounced  in  this  action  on  his  admission 
of  plaintiff's  claim,  and  that  plaintiff  should  not  be  permitted 
by  discontinuance  to  deprive  him  of  such  right:  DanieFs 
Chy.  Pr.,  6th  ed.,  pp.  565-6 ;  Robertson  v.  Laird,  8  C.  L.  T. 
Oce.  X.  124.     .     .     . 

[Reference  to  Rule  430,  as  to  discontinuance.] 
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This  mie  entiielv  s^upersedes  the  former  right  of  a  plain- 
iLf  at  cx-jai'-.-r.  law  to  elaiin  a  nonsuit^  and  of  a  plaintiff  in 
«•;--. :t  t*>  ii>:.  >-  hi:?  :».:i  at  his  own  option :  Fox  v.  Star  News- 
rap^r  t"c  Lli*'."-*]  A-  C  19.  It  is  intended  to  form  a  eom- 
j.'sr^e  <Me  of  procedure,  upon  this  portion  of  our  practice. 
Under  ii  the  right  of  a  plaintiff  to  discontinue  up  to  a  certain 
sns^  is  pncticaliv  absolute.  He  would  not  be  permitted  to 
•:  "k  i*'-  m  :r_u  i  of  a  com  promise  or  other  agreement  with  defen- 
:..-:  .n  rv-j^r*i  :o  the  disjMjsition  of  tlie  action :  Betts  v.  Barton, 
o  J  IT.  X.  S-  l->4.  He  would  not  thus  be  permitted  to  deprive 
a  deiokiant  of  soch  a  right  as  that  of  enforcing  his  claim 
for  dizELagQs  upon  an  undertaking  in  an  interlocutory  in- 
p:ik::Tion:  Xewcomen  v.  Coulson,  7  Ch.  D.  764.  Nor  coidd  he 
bj  ihis  method  prevent  a  defendant  seeking,  by  appeal  in  due 
«*:"-TW,  relief  from  an  onerous  interlocutory  order  pronounced 
-  _-.'  r->T  ^.  11. :  Ko.itTtson  r.  Laird,  supra. 

But.  assuming  that,  if  plaintiff  had  not  discontinued,  de- 
:-?c«ian:  cou'd  successfully,  in  the  then  state  of  the  litigation, 
rjiTie  KioTed  f«>r  judgment  of  specific  performance  under  Rule 
'^ '  '^^  -  .  .  ^  — I  strongly  incline  to  think  he  could  not 
5^  ^^^  uwn  such  a  motion  if  opposed  (see  McLeod  v.  Sex- 
s^v.:-,  1:?  P.  R.  riii^) — I  would  not  on  that  account  deem 
r  Jt  r.::^  deprived  of  the  right  to  discontinue,  conferred  in 
suv  .  t\p.:o:i  terms  by  Rule  430.  Nor  is  defendant  by  this 
i  '!*.*^r.::nuAnci?  denied  any  substantial  right  or  remedy  to 
w^-.v.:  !»  may  be  entitled.  He  is  given  his  costs  of  the  dis- 
cvxir.nued  action,  and  he  is  at  liberty  immediately  to  begin 
an  a*.::orr  for  specific  performance  upon  his  own  account. 

Tn^  n:oi£oa  must  be  dismissed  with  costs,  which  may  be 
«<  .^?  prv*  tanro  against  the  costs  to  which  defendant  may  be 
eB:::It\i  isiK^a  the  discontinuance. 


^^^^«"    J-  Pbbbuaky  20th.   1905. 


AMES  T-  SUTHERLAND. 


»» 


""'* — -Adramces  bw  Brokers — Margins — Specula^ 
S:"^—^'^^  •«  Price—Sale  without  Notice  to  Gus- 


f. ^  \imm.'  ••. 


-Vrtwure  of — Intention  of  Customer  to 

.y-  ^  >  ^  -  <  _  Pricr  at  Time  of  Trial —UnreasonnhU 
.        f  »•*   •,      •'     in.:  to  Sale, 

^      Act-.-  f  r    •  ^:K^r<  advanced  bv  plaintiffs  as  defendants 
:^^!^Z.T'  ^^''^  '  ''*'^^^^  bousrht  by  plaintiffs  for  defendant 

^  ..!'';,,M>*!r-^\  ^^'-  v^ofenaant   (living  in  Winnipeg) 
^  ^    'i^m-iri:    on    business  at    Toronto  as 
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brokers)  to  buy  for  him  400  shares  of  Dominion  Coal  Co. 
stock  upon  a  margin  of  $20  per  share,  and  he  paid  them 
$8,000  for  this  margin.  Plaintiffs  thereupon  purchased  and 
paid  for  the  stock,  rendering  accounts  to  defendant  from 
time  to  time,  in  which  he  was  charged  with  the  cost  of  the 
stock,  less  the  amount  paid  by  him,  and  with  interest  upon 
the  balance.  The  stock  was  bought  at  90^  and  a  commis- 
sion of  i  was  added,  making  the  total  cost  to  plaintiff 
$36,200,  and  leaving  a  balance  due  on  it  of  $28,200. 

The  bought  note  delivered  by  plainliflEs  to  defendant  at 
the  time  of  the  purchase  contained  the  following  stipulation : 
'*  When  carrying  stocks  for  clients  we  reserve  the  right  of 
pledging  the  same  or  raising  money  upon  them  in  any  way 
convenient  to  us.^^ 

In  January,  1903,  the  price  of  the  stock  having  advanced 
to  130  or  thereabouts,  plaintiffs  repaid  to  defendant  the 
$8,000  margin,  and  advanced  to  him  an  additional  $4,000 
upon  the  stock.  During  March,  April,  and  May,  1903,  the 
price  fell  rapidly,  with  occasional  advances.  On  27th  May, 
1903,  plaintiffs  sold  125  of  defendant's  shares  at  95,  charging 

him  J  commission.     The  sale  produced $11,843.75 

On  29th  May,  1903,  they  sold  25  shares  at  94  net.     2,350.00 

On  3rd  June  they  sold  150  shares  at  76i  net 11,512.50 

And  on  the  same  day  they  sold  the  remaining  100 

shares  at  74i  net 7,475.00 

The  400  shares  producing   $33,181.25 

Or  an  average  of  $82.95  per  share. 

These  sums  were  credited  to  defendant  in  plaintiffs'^ 
books,  leaving  a  balance  at  his  debit,  after  crediting  dividends 
and  charging  interest,  of  $6,425.91  on  15th  June,  1903,  upon 
which  date  a  statement  shewing  all  this  was  sent  by  plain- 
tiffs to  defendant,  and  received  by  him  two  or  three  days 
later.  He  was  aware  of  the  fact  that  the  sales  had  been  made 
shortly  after  9th  June,  1903. 

On  8th  August,  1903,  plaintiffs  again  wrote  to  defendant, 
enclosing  a  statement  of  their  account  in  detail,  and  asking 
for  immediate  payment  of  the  balance.  No  notice  having 
been  taken  of  either  of  these  communications,  plaintiffs'  soli- 
citors wrote  to  defendant  on  23rd  September,  1903,  claiming 
the  balance  with  interest;  and  again  on  6th  October,  1903, 
they  wrote  that  an  action  would  be  begun  unless  a  reply  were 
received  by  return  mail.  Finally,  on  12th  October,  1903, 
defendant  wrote  that  he  had  referred  the  matter  to  his  soli- 
citor in  Toronto. 

This  action  was  brought  on  7th  December,  1903,  to  re- 
cover tlie  balance  due  upon  the  footing  of  the  detailed  account 
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rendered,  in  which  defendant  was  charged  with  the  advances 
and  interest,  and  credited  with  the  dividends  and  proceeds 
of  the  sales. 

Defendant  set  up  in  his  defence  that  plaintiffs  bougnt  Cue 
stock  as  his  brokers,  and  held  it  as  a  pledge  or  security  for 
the  amounts  advanced,  with  interest  at  6  per  cent. ;  that  they 
had  sold  without  notice  to  him  and  in  violation  of  his  rights; 
and  that,  having  done  so,  they  were  not  entitled  to  call  upon 
him  for  payment  of  any  balance. 

It  was  admitted  by  plaintiffs  that  the  sales  made  by  them 
were  without  notice  to  defendant,  and  that  they  were  not 
entitled  to  sell  without  notice,  but  they  contended  that  de- 
fendant should  have  repudiated  the  sales  when  he  was  in- 
formed of  them,  and  was  not  justified  in  remaining  silent 
jmd  taking  his  chances  of  a  rise  or  fall  in  the  price  of  stock 
of  this  speculative  character. 

It  was  also  admitted  that  plaintiffs  had  closed  their  doors 
on  2nd  June,  1903,  although  they  had  continued  the  business 
for  the  purpose  of  liquidation;  and  it  was  sworn  that  they 
were  in  a  position  to  have  delivered  to  defendant  his  stock 
at  any  time  down  to  the  time  they  sold  it. 

D.  E.  Thomson,  K.C.,  and  W.  N.  Tilley,  for  plaintiffs. 

S.  C.  Biggs,  K.C.,  for  defendant. 

Street,  J.  (after  setting  out  the  facts) — The  prices  of 
Dominion  Coal  stock  upon  the  Toronto  Stock  Exchange  upon 
the  dates  which  seem  material  to  this  question  were  proved 
to  be  as  follows: 

27th  May,  1903    94     to  95f 

29th  May,  1903 91^  to  93^. 

2nd  June,  1903    78     to  84. 

3rd  June,  1903 • 82     to  83. 

The  lowest  price  reached  in  June,  1903,  was  75  on  16th 
June;  the  highest  was  97^,  which  was  after  15th  June. 

In  July,  1903,  the  highest  price  was  108,  and  the  lowest 
88i. 

In  August,  highest  89J,  lowest  79J. 

In  September,  highest  85,  lowest  68|. 

In  October,  highest  73^,  lowest  60. 

In  November,  highest  75^,  lowest  70|. 

In  December,  highest  78,  lowest  72f. 

At  the  time  of  the  trial  (8th  February,  1905),  the  price 
was  admitted  to  be  under  70. 

The  precise  character  in  which  plaintiffs  held  the  400 
shares  of  stock  was  that  of  pledgees  to  secure  the  amount  of 


AMES  V.  SUTHERLAND,  331 

their  advance  to  defendant;  holding  that  character,  they  were 
not  entitled  to  sell  the  shares  without  notice;  and  the  sales 
they  made  were,  therefore,  a  breach  of  their  contract  with 
defendant.  This  is  admitted  by  plaintiffs,  and  the  question 
before  me  is  reduced  to  an  inquiry  as  to  the  effect  of  the 
sales  upon  the  rights  of  the  parties. 

Defendant  contends,  upon  the  authority  of  the  reasoning 
in  Knickerbocker  v.  Gould,  115  N.  Y.  538,  and  Gillett  v. 
WWting,  120  N.  Y.  402,  that  an  unauthorized  sale  of  the 
pledge  by  the  pledgee  puts  an  encTto  ihe  pledgee's  special 
property  in  it,  and  entitles  the  pledgor,  at  once  and  without  * 
payment  or  tender  of  the  advance,  to  recover  the  pledge,  or 
its  full  value  without  deduction,  from  the  pledgee. 

The  New  York  cases  are  not  uniform  upon  the  question, 
and  a  contrary  view  was  taken  in  Baker  v.  Drake,  53  N.  Y. 
211,  and  in  Gruman  v.  Smith,  81  N.  Y.  26.  The  settled  rule 
in  England,  moreover,  is  directly  opposed  to  defendant's 
contention.  The  leading  case  of  Donald  v.  Suckling,  L.  R.  1 
Q.  B.  685,  determined  that  a  pledgee  did  not,  by  an  unauthor- 
ized dealing  with  the  pledge,  put  an  end  to  the  contract  of 
pledge  and  to  the  pledgee's  interest  in  it.  This  case  was  fol- 
lowed in  Halliday  v.  Holgate,  L.  R.  3  Ex.  299,  and  by  the 
Court  of  Appeal  in  Yungmann  v.  Briesemann,  67  L.  T.  N. 
S.  642,  decided  in  1893. 

Defendant  had  rights  which  he  might  have  enforced 
upon  becoming  aware  of  the  fact  that  plaintiffs  had  sold  his 
stock;  he  might  have  tendered  plaintiffs  the  amount  due 
upon  their  advance  and  demanded  the  shares,  and,  if  plain- 
tiffs did  not  deliver  them,  he  might  bring  an  action  for  their 
^alue,  deducting  the  amount  due  to  plaintiffs.  Or  he  might 
have  brought  an  action  against  plaintiffs  for  the  breach  ox 
contract  of  pledge  for  the  loss  he  had  really  sustained  by  their 
wrongful  act :  Johnston  v.  Stear,  16  C.  B.  N.  S.  330 ;  Yung- 
mann v.  Briesemann,  67  L.  T.  N".  S.  642;  Ashbumer  on 
Mortgages  (1897),  p.  192. 

Defendant  took  neither  of  these  courses  during  the  6 
months  which  elapsed  from  the  time  he  became  aware  of  the 
sale  until  he  was  sued  for  the  balance  of  their  advances  by 
plaintiffs.  He  has,  however,  set  up  the  facts  of  the  un- 
authorized sale  in  his  defence,  and  his  pleading  should  be 
treated  as  a  claim  to  reduce  plaintiffs'  debt  by  the  damages 
which  he  has  sustained  by  their  action :  Lacey  v.  Hill,  L.  R. 
8  Ch.  921,  926;  Duncan  v.  Hill,  L.  R.  8  Ex.  242;  Ellis  v. 
Pond,  78  L.  T.  N.  S.  125. 

The  next' question  is  as  to  the  measure  of  damages.  .  .  . 
Much  authority  is  to  be  found  precisely  in  point  in  the 
American  Courts,  and  nothing  precisely  in  point,  so  far  as 
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i  have  been  able  to  discover,  in  England.  .  .  .  The  Eng- 
lish practice  of  periodical  settling  days  for  stock  exchange 
transactions  has  no  counterpart  upon  this  side  of  the 
Atlantic;  these  stocks  are  carried  as  a  rule  by  brokers  from 
one  settling  day  to  another,  instead  of,  as  here,  for  indefinite 
periods. 

The  contract  of  plaintiffs  with  defendant  in  the  present 
case  was  one  which  did  not  oblige  them  to  carry  the  stock 
to  a  particular  date,  nor  did  it  oblige  defendant  to  pay  for  it 
at  a  particular  date;  but  it  did  not  permit  plaintiffs  to  sell 
without  giving  notice  to  defendant.  They  sold  without 
giving  notice,  and  informed  defendant  that  they  had  done 
so,  and  defendant  made  no  protest,  or  demand  upon  them 
for  the  stock,  or  request  that  they  should  replace  it.  His 
first  objection  seems  to  have  been  taken  when  he  set  up  in 
his  statement  of  claim  that  plaintiffs  had  ^ted  wrongfully 
in  selling  his  stock  without  notice. 

The  rule  known  as  **  the  New  York  rule,''  which  was 
adopted  as  the  correct  one  by  the  United  States  Supreme 
Court  in  Galigher  v.  Jones,  129  U.  S.  200,  is,  that  the  proper 
measure  of  damages  is  "  the  highest  intermediate  value  of 
the  stock  between  the  time  of  its  conversion  and  a  reasonable 
time  after  the  owner  has  received  notice  of  it  to  enable  him 
to  replace  the  stock:"  see  Baker  v.  Drake,  53  N.  Y.  211,  and 
Wright  V.  Bank  of  the  Metropolis,  110  N.  Y.  237,  where  the 
reasoning  upon  which  this  rule  is  adopted  appears. 

No  such  rule  has  been  adopted  in  England,  and  I  think 
its  adoption  would  be  inconsistent  with  the  reasoning  upon 
which  the  Court  proceeded  in  Williams  v.  Peel  River  I^d 
and  Mineral  Co.,  55  L.  T.  N.  S.  689,  and  which  was  adopted 
in  Little  v.  London  Joint  Stock  Bank,  [1891]  1  Ch.  283,  by 
the  Court  of  Appeal.  The  Court  there  refused  to  adopt  a 
rule  in  fixing  damages  for  a  wrongful  refusal  to  deliver 
bonds  of  fluctuating  value,  which  assumed  that  the  owner, 
had  he  obtained  the  bonds,  would  have  sold  them  at  the 
highest  price  between  two  dates.  To  the  same  effect  is  Man- 
sell  V.  British  Linen  Co.  Bank,  [1892]  3  Ch.  159,  163.  .  .  . 

[Reference  to  McArthur  v.  Lord  Seaf orth,  2  Taunt.  257 ; 
Owen  V.  Routh,  14  C.  B.  327 ;  Forrest  v.  Elwee,  4  Ves.  492.] 

Damages  are  not  assessed  as  a  penalty  upon  a  person  who 
has  improperly  dealt  with  the  property  of  another,  but  only 
for  the  purpose  of  making  good  the  loss  which  that  other 
has  sustained  by  the  improper  action  taken,  and  if,  in  the  re- 
sult, the  evidence  shews  that  he  has  sustained  no  loss,  he  is 
not  entitled  to  recover  damages.  In  the  present  case  de- 
fendant   .     .     .     stated  that  at  the  time  when  plaintiffs 
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sold  the  400  shares  .  .  .  without  notice  to  him^  he  held 
2,600  shares  of  the  same  stock  in  the  hands  of  other  brokers 
in  England,  which  he  still  held  at  the  time  of  the  trial,  and 
he  said  that  if  plaintiffs  had  not  sold  the  400  shares  he  would 
still  have  held  them.  That  this  evidence  is  very  material 
upon  the  question  of  damages,  is,  1  think,  plain.  .  .  . 
[Reference  on  this  point  to  Williams  v.  Peel  River  Land  and 
Mineral  Co.,  55  L.  T.  N.  S.  at  p.  692.]  If  we  take  the  state- 
ment of  defendant  in  the  present  case  as  to  what  his  course 
would  have  been  with  regard  to  this  stock — and  I  see  no 
reason  for  not  doing  so — it  seems  to  me  he  has  concluded 
himself  upon  the  question  of  damages,  for  the  admission 
made  was,  that  the  stock  at  the  time  of  the  trial  could  have 
been  bought  very  much  below  the  price  at  which  plaintiffs 
sold  it.  And  it  is  not  a  case  in  which  defendant  can  say 
that  plaintiffs  had  his  money,  and  that  therefore  he  could  not 
buy  stock  to  replace  what  they  had  sold,  for  the  evidence 
shews  that  they  had  not  only  repaid  to  him  the  $8,000  de- 
posited as  margin,  but  that  they  had  actually  advanced  him 
a  further  sum  of  $4,000  upon  the  stock. 

In  my  opinion,  therefore,  defendant  has  failed  to  shew 
that  he  is  entitled  to  recover  damages  from  plaintiffs,  becau*-e 
he  has  shewn  that  their  action  has,  in  the  event,  been  a  benefit 
to  him  instead  of  an  injury. 

I  am  of  opinion  also  that  defendant,  by  his  unreasonable 
delay  in  objecting  to  the  sales,  disentitled  himself  to  recover 
and  must  be  treated  as  having  adopted  and  ratified  the  sales. 
.  .  .  The  sales  were  notified  to  defendant  by  plaintiffs 
not  later  than  19th  June,  and  no  objection  was  made  until 
after  the  present  action  was  brought,  in  the  following  Decem- 
ber. Considering  the  fluctuating  nature  of  the  stock  in 
question,  this  was  an  imreasonable  time.  Plaintiffs  were  en- 
titled to  an  early  objection  from  defendant  to  the  course  they 
had  taken,  so  that  they  might  have  an  opportunity  of  buying 
back  the  stock  to  protect  themselves;  and  defendant  was  not 
entitled  to  lie  dormant  and  object  or  approve  according  as  the 
fluctuations  of  the  market  might  suit  him  best:  Haywood  v. 
National  Bank,  96  U.  S.  611 ;  Colbet  v.  Ellis,  10  Phila.  ( Pa.) 
375. 

Plaintiffs  are,  therefore,  entitled  to  judgment  for  the 
amount  of  their  advances,  with  interest  on  them  at  the  rates 
shewn  in  the  accounts  rendered,  deducting  the  dividends  re-. 
eeived  and  the  proceeds  of  the  sale  of  stock,  and  defendant 
must  pay  the  costs. 
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Febbuaby  20th,  1905. 
divisional  court. 

ARTHUR  V.  FAWCETT. 

Trial  —  Adding  Parties  —  Amendment  —  Trial  Proceeding 
without  Adjournment — Witness  for  Defendant  not 
Present — Refusal  to  Adjourn — New  Trial. 

Appeal  by  defendant. from  judgment  of  Meredith,  C.J., 
at  North  Bay,  in  favour  of  plaintiffs,  in  an  action  on  behalf 
of  themselves  and  others,  in  which  they  alleged  that  they  had 
been  fraudulently,  induced  to  sign  a  paper  which  they  never 
supposed  was  a  promissory  note,  but  which  turned  out  to  be 
a  promissory  note  for  $1,500,  signed  by  tiiem  and  12  others, 
and  made  payable  to  defendant,  who  had  indorsed  it  to  the 
Traders  Bank  of  Canada  at  North  Bay,  and  claimed  delivery 
up  and  cancellation  of  the  note. 

The  appeal  was  heard  by  FALOONBRmaE,  C.J.,  Britton, 
J.,  Idinqton,  J. 

E.  F.  B.  Johnston,  K.C.,  for  defendant. 

W.  M.  Boultbee,  for  plaintiffs. 

Britton,  J. — It  may  be  that  any  further  litigation  in 
this  case  will  not  only  be  of  no  advantage  to  defendant,  but 
will  be  to  his  positive  loss  in  the  added  costs.  I  do  not  go 
into  any  careful  analyses  of  the  evidence  given  by  defendant 
himself,  to  see  if,  upon  his  own  shewing,  he  must  necessarily 
fail,  and  that  not  only  the  original  plaintiffs,  but  the  added 
plaintiffs,  including  one  Drion,  are  entitled  to  succeed,  for 
I  am  of  opinion  that,  by  reason  of  what  took  place  at  the 
trial,  defendant  is,  ex  debito  justitisB,  entitled  to  a  new  trial, 
or  is  at  least  entitled  to  an  opportunity  to  produce  Drion 
and  have  his  evidence  heard.     .     .     . 

Defendant  pleaded  that  11  others  besides  plaintiffs  had 
signed  the  note,  and  that  they  had  not  consented  to  the 
bringing  of  this  action.  This  plea  may  not  have  been  good, 
but  plaintiffs  made  no  application  to  strike  it  out,  and  made 
no  objection  to  it  before  or  at  the  trial. 

The  trial  Judge  thought  the  others  nei.*e8sary  parties  to 
the  action,  and  made  an  order  that  they  be  joined  as  plain- 
tiffs upon  their  written  consent  being  first  obtained  to  be  so 
joined. 

[The  judgment  then  set  forth  what  took  place  at  the  trial. 
It  appeared  that  counsel  for  plaintiffs  produced  the  consent 
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of  7  of  the  11  co-makers  to  be  joined  as  plaintifEs,  and  under- 
took to  procure  the  consent  of  the  other  4  within  2  weeks, 
and  upon  that  the  trial  proceeded  as  if  the  amendment  had 
been  made,  the  trial  Judge  saying  that,  as  the  case  was  being 
tried  without  a  jury,  if  there  was  any  witness  for  the  defence 
not  present^  arrangements  could  be  made  for  the  taking  of 
his  evidence  before  the  case  should  be  finally  dealt  with.  De- 
fendant was  called  as  a  witness.  He  connected  Drion  with 
the  whole  transaction  and  shewed  that  if  there  was  any  pos- 
sible defence  as  to  the  other  plaintiflfs,  Drion  could  prove  it. 
At  the  close  of  the  evidence  for  the  defence,  counsel  for  de- 
fendant told  the  Court  that  he  wished  to  have  the  opportunity 
of  calling  Drion,  but  the  trial  Judge  said  that  defendant 
should  have  had  Drion  there,  and  .declined  to  adjourn  the  case 
for  his  evidence.  Judgment  was  given  for  plaintiffs  requir- 
ing defendant  to  pay  off  and  indemnify  plaintiffs  against  the 
note.] 

If  Drion's  admission  is  to  be  taken  for  any  purpose  in 
favour  of  the  other  plaintiffs,  it  should  be  only  what  he  says 
as  a  witness — not  what  others  may  say  that  Drion  said. 

Drion  is  now  made  a  party  plaintiff,  and  even  as  a  "  stool 
pigeon  *'  for  defendant — if  the  evidence  goes  so  far  as  to  shew 
that — he  is  not  necessarily  upon  the  evidence  entitled  to  suc- 
ceed against  defendant — ^yet  he  is  made  to  succeed,  equally 
with  the  other  plaintiffs. 

It  is  not,  as  it  appears  to  me  at  this  stage  of  the  case,  a 
question  of  whether  defendant  was  negligent  or  not  in  not 
l)eing  ready  for  any  such  amendment  as  was  made  at  the  trial, 
and  in  not  having  Drion  at  the  trial  as  a  witness.  It  is  that 
Drion  was  a  necessary  and  material  witness  for  the  pro'^^^r 
trial  of  this  action;  that  counsel  were  told  in  the  early  stage 
of  the  trial  that  if  there  was  any  witness  for  the  defence  not 
present,  arrangements  could  afterwards  be  made  for  the  tak- 
ing of  that  evidence  before  the  case  should  he  finally  dealt 
with;  and  it  was  upon  that  understanding  by  counsel  for 
defendant  that  he  called  defendant  and  the  one  witness  he 
had  present. 

I  think  there  should  be  a  new  trial  with  costs  to  abide 
the  event.  Plaintiffs  should  be  at  liberty  to  add  the  holders 
of  the  note  as  parties  defendants. 

Palcqnbridge,  C.J. — I  concur. 

Idington,  J.,  dissented,  giving  reasons  in  writing. 
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February  20th,  1905. 
divisional  cuukt. 

MIDDLETON  v.  COFFEY. 

LAquor  License  Act  —  Delivery  of  Intoxicating  Liquor  to 
Person  after  Notice — Licensed  Seller — Service  of  Notice 
on  Barman — Notice  Coming  to  Knowledge  of  Seller — 
Evidence, 

Appeal  by  defendant  from  judgment  of  Meredith,  J., 
ante  18,  in  favour  of  plaintiff  for  $100  without  costs  in 
an  action  under  see.  125  of  the  Liquor  License  Act  to  recover 
from  defendant,  a  licensed  seller  of  intoxicating  liquors,  dam- 
ages for  selling  to  the  husband  of  plaintiff,  after  notice  under 
the  statute.  Meredith,  J.,  held  that  service  of  the  notice 
on  defendant's  bar-tender  was  equivalent  to  service  upon 
jlefendant,  and  also  found  that  defendant  had  knowledge  of 
the  service  of  the  notice. 

J.  Haverson,  K.C.,  for  defendant,  contended  that  the  stat- 
ute should  be  construed  strictly,  and  that  personal  service  on 
the  defendant  was  necessary,  or,  if  there  could  be  service  on 
an  agent  at  all,  that  the  bar-tender  wafi  not  an  agent  upon 
whom  service  could  be  validly  made. 

J.  M.  Ferguson,  for  plaintiff,  contended  that  the  service 
was  good,  and  that  the  finding  of  the  trial  Judge  that  the 
notice  reached  defendant,  should  not  be  interfered  with. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Falcon- 
rridge,  C.J.,  Street,  J.),  was  delivered  by 

Meredith,  C.J. — The  action  was  brought  by  a  married 
woman,  under  the  provisions  of  sec.  125  of  the  Liquor  License 
Act,  to  recover  damages  on  account  of  defendant  having,  after 
notice  had  been  given  forbidding  him  to  sell  liquor  to  her 
husband,  done  so. 

On  the  argument  of  the  appeal  before  the  Divisional 
Couri:,  only  one  ground  was  urged  for  reversing  the  judgment, 
and  that  was  that  under  the  statute  the  notice  which  is  re- 
quired to  be  given  must  be  served  personally,  and  that  there 
was  no  evidence  from  which  personal  service  could  be  pro- 
perty found  to  have  been  effected. 

Wo  think  it  is  unnecessary  to  determine  the  question  as 
to  whether  service  upon  the  bar-tender,  which  was  the  method 
adopted  in  this  case,  was  sufficient  or  not,  but,  assuming  that 
personal  service  was  necessary,  we  are  of  opinion  that  there 
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was  ample  evidence  to  support  the  finding  that  the  notice 
which  was  given  came  to  defendant's  knowledge  before  the 
acts  complained  of,  and  this,  upon  the  authorities,  is  equiva- 
lent to  personal  service  upon  him. 

In  addition  to  the  cases  referred  to  in  the  judgment  of 
the  learned  trial  Judge,  Macgregor  v.  Keily,  3  Ex.  794,  may 
be  refc^rred  to.  That  was  an  action  on  an  attorney's  bill; 
according  to  the  pleading,  plaintiff  had  rested  his  case  upon 
personal  service  of  the  bill  upon  defendant;  and  it  was  held 
that  proof  of  the  delivery  of  the  bill  to  a  servant  at  defend- 
n.t's  residence  was  prima  facie  evidence  of  delivery  to  de- 
fendant. 

In  this  case  the  learned  Judge  was  not  satisfied  with  the 
denial  of  defendant  that  the  notice  had  come  to  his  know- 
ledge. The  evidence  shews  that  it  was  delivered  to  the  bar- 
tender, and  wa8  placed  upon  the  file  in  the  bar,  and  remained 
there  until,  as  defendant  deposed  at  the  trial,  after  he  had 
received  the  writ  he  obtained  it  from  the  bar-tender. 

The  appeal  is  dismissed  with  costs. 


Street,  J.  February  21st,  1905. 

CHAMBEKS. 

NISBET  V.  HILL. 

Interpleader — Seizure  by  Sheriff — Inconsistent  Claims  to  Goods 
Seized — Form  of  Order — Separate  Issues. 

Appeal  by  claimants  Green  and  Smale  from  interpleader 
order  made  by  Master  in  Chambers,  ante  293. 

W.  J.  Tremeear,  for  appellantsw 

F.  Amoldi,  K.C.,  for  execution,  creditor. 

W.  H.  Blake,  K.C.,  for  the  sheriflF. 

Street,  J.,  dismissed  the  appeal  with  costs. 


Falconbridge,  C.J.  February  21st,  1905. 

weekly  court. 

Re  VAIE  and  WINTERS. 

Will  —  Construction  —  Devise  —  Misdescription  of  Lots  — 
Befprence  to  Buildings  on  Lots — Titlp  to  Land — Vendor 
and  PurcTtaser. 

Petition  by  George  Vair,  surviving  executor  of  the  will  of 
Ann  Dunn,  vendor,  under  the  Vendor?  and  Purchaserg  Act, 
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for  an  order  declaring  that  an  objection  to  the  title  to  lands 
contracted  to  be  sold  to  George  A.  Winters,  viz.,  that  by  the 
will  of  Ann  Dunn  the  lands  were  so  insufficiently  described 
as  not  to  vest  the  same,  and  the  whole  thereof,  in  the  de- 
visees therein  named,  had  been  satisfactorily  answered  by  the 
vendor,  and  was  not  a  valid  objection. 

In  the  contract  the  lands  were  described  as  "  the  premises 
situate  on  the  east  side  of  Yonge  street,  in  the  city  of  To- 
ronto, known  as  street  Xo.  1101,  having  a  frontage  of  about 
24^  feet  more  or  less  by  a  depth  of  about  100  feet  more  or 
less/' 

By  the  will  of  Ann  Dunn  she  devised  to  her  executors 
"  lots  Noe.  47  and  48  on  the  east  side  of  Yonge  street  ...  to 
have  and  to  hold  the  said  lands  and  premises,  together  with 
the  houses  and  buildings  upon  them,  upon  the  following 
trusts,  that  is  to  say:  (1)  Upon  trust  to  sell  the  northern  half 
of  said  lands  together  with  the  house  and  buildings  upon  the 
same.  ...  (2)  Upon  trust  to  let  the  remaining  house 
from  year  to  year  .  .  ,  until  the  death  of  my  husband 
John  Dunn.  (3)  Upon  trust,  so  soon  after  the  death  of  my 
husband  John  Dunn  as  they  may  see  fit,  to  sell  the  lands  and 
premises  aforesaid,  namely,  the  northern  half  of  the  property 
hereinbefore  described.     .     .     .'' 

The  affidavit  of  the  petitioner  stated  that  the  only  lands 
owned  by  Ann  Dunn  at  the  time  of  her  death  were  the  two 
houses  on  the  oast  side  of  Yonge  street,  Nos.  1101  and  1103; 
that  the  property  described  in  the  2nd  and  3rd  trusts  of  the 
will  was  house  No.  1101 ;  that  since  the  death  of  the  testatrix 
(in  1888)  the  petitioner  and  his  co-executor  had  been  in  con- 
stant possession  of  houses  1101  and  1103;  that  house  No.  1101 
was,  in  fact,  built  partly  upon  the  northerly  10  feet  of  lot 
49,  and  partly  upon  lot  48;  that  lots  47  and  48  were  con- 
veyed to  the  testatrix  on  23rd  December,  .1869.  and  the 
northerly  10  feet  of  lot  49  were  conveyed  to  her  on  11th  May, 
1877;  that  the  potitioner's  co-executor  died  more  tba^  10 
years  before  this  application,  and  that  John  Dunn  wa^  dead 
also. 

Casey  Wood,  for  petitioner. 

J.  T.  Ijoftus,  for  purchaser. 

Patxonbridge,  C.J. — The  will  operates  as  a  devise  of  the 
two  houses,  and,  as  the  southerly  house  is  partly  erected  on 
lot  49,  it  involves  a  devise  of  the  portion  of  lot  49  included 
in  the  premises  1101  Yonge  street. 
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Eoe  V.  Lidwell,  11  Ir.  C.  L.  E.  (cited  in  Elphinstone,  Bl. 
ed.,  p.  160),  deals  with  a  deed  of  conveyance,  and  does  not 
furnish  a  rule  applicable  to  the  construction  or  scope  of  a 
will. 

I  find  therefore,  that  this  objection  to  the  title  has  been 
satisfactorily  answered  by  the  vendor,  and  that  the  same  does 
not  constitute  a  valid  objection. 

I  have  also  looked  at  Holtby  v.  Wilkinson,  28  Gr.  550; 
Hickey  v.  Hickey,  20  0.  R.  371;  Re  Shaver,  6  0.  R.  312; 
Re  MacNabb,  1  0.  R.  94;  Hickey  v.  Stover,  11  0.  R.  110; 
Re  Bain  and  Leslie,  25  0.  R.  136. 

It  is  not  a  case  for  any  order  as  to  costs. 


MacMahon,  J.  February  21st,  1905. 

TRIAL. 

GREER  V.  FITZGERALD. 

Fraudulent  Conveyance — Action  to  Set  aside — Absence  of  Coir 
hision  and  Fraud — Sale  at  Fair  Value — Chattel  Mortgage 
— Estoppel — Change  of  Position. 

Action  by  an  execution  creditor  of  defendant  F.  A.  Fitz- 
gerald to  set  aside,  as  fraudulent  and  void  against  plaintiff, 
a  certain  sale  and  conveyance  of  land'  mortgaged  by  F.  A. 
Fitzgerald  to  defendants  the  Independent  Order  of  Foresters, 
by  those  defendants,  under  the  power  of  sale  in  their  mort- 
gage, to  defendant  Mary  E.  Fitzgerald,  wife  of  defendant  F. 
A.  Fitzgerald,  made  purusant  to  an  alleged  agreement  entered 
into  by  the  three  defendants. 

•Plaintiff  charged  that  there  was  no  bona  fide  sale  by  the 
Foresters  of  the  land,  but  that  defendant  Mary  E.  Fitzgerald, 
with  the  connivance  of  her  husband,  approached  the  Fores- 
ters to  purchase  it  at  the  amount  of  their  claim,  and  an 
agreement,  dated  24th  September,  1901,  was  entered  into, 
-which  was  part  of  a  scheme  to  defraud  plaintiff  of  his  rights 
as  a'  creditor  of  defendant  F.  A.  Fitzgerald,  who  was  instru- 
mental in  procuring  the  same,  the  object  being  to  put  forward 
his  wife  in  order  to  shelter  the  land  from  the  attack  of  plain- 
tiff as  a  creditor  of  P.  A.  Fitzgerald. 

The  agreement  referred  to  recited  the  terms  of  the  mort- 
gage from  Fitzgerald  to  the  Foresters,  the  default  in  pay- 
ment, an  attempted  sale  by  auction  under  the  power;  that  the 
Foresters  held  an  insurance  policy  on  the  life  of  F.  A.  Fitz- 
gerald; that  taxes  amounting  to  $870  were  due;  and  that 
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repairs  were  needed  which  would  cost  more  than  $400.  The 
agreement  was  that  the  Foresters  should  sell  to  Mary  E. 
Fitzgerald,  upon  her  executing  jointly  with  her  husband  a 
mortgage  for  $38,000  (the  amount  of  the  Foresters'  claim), 
plus  $1,250,  which  the  Foresters  agreed  to  advance  to  pay  off 
the  taxes  and  make  the  repairs,  on  condition  that  Mary  E. 
Fitzgerald  would  give  them  a  chattel  mortgage  on  the  house- 
hold furniture  then  in  her  house  at  London.  This  agree- 
ment was  carried  out  by  the  execution  of  the  instruments  and 
the  advance  of  the  $1,260. 

J.  A.  Paterson,  K.C.,  for  plaintiff. 

G.  F.  Shepley,  K.C.,  for  defendant  Mary  E.  Fitzgerald. 
\y.  II.  ^lenvlith  jun.,  for  defendant  F.  A.  Fitzgerald. 

J.  A.  McGillivray,  K.C.,  for  defendants  the  Independent 
Order  of  Foresters. 

MacMahon,  J.  (after  setting  out  the  facts  and  referring 
to  portions  of  the  evidence) : — This  is  not  a  case  in  which  it 
has  been  shewn  that  there  was  any  contrivance,  fraud,  or 
collusion  between  the  mortgagees  and  Mrs.  Fitzgerald  whereby 
the  latter  was  to  become  a  purchaser  for  an  inadequate  con- 
sideration so  as  to  defeat  the  rights  of  creditors:  Bump  on 
Fraudulent  Conveyances,  4th  ed.,  sec.  235 :  but  is  a  case  where 
every  precaution  was  taken  by  the  mortgagees  to  prevent  the 
property  being  sold  at  an  imdervalue.  Being  sold,  as  I  find, 
at  its  fair  value,  the  action  of  the  Foresters  in  making  the 
sale  cannot  be  successfully  attacked,  and,  if  so,  it  is  impos- 
sible to  see  how  the  position  of  Mrs.  Fitzgerald  as  purchaser 
of  the  property  can  be  successfully  assailed.     .     .     . 

The  household  furniture  being  regarded,  as  I  think  it  must 
be,  as  the  property  of  F.  A.  Fitzgerald,  the  question  is,  can 
that  make  any  difference  in  the  rights  of  the  mortgagees  in 
this  litigation?  They  assumed,  when  the  chattel  mortgage 
on  the  furniture  was  offered  as  security  for  the  additional 
advance  of  $1,250,  that  it  was  the  property  of  Mrs.  Fitzgerald, 
and  plaintiff,  before  the  agreement  was  executed,  became 
aware  of  all  the  terms  of  the  agreement,  which  provided  for 
the  giving  of  the  chattel  mortgage,  and,  with  the  knowledge 
so  acquired,  presented  the  agreement  to  Mrs.  Fitzgerald  and 
acquiesced  in  its  execution  by  her.  The  Foresters,  on  the 
strength  of  the  execution  of  the  agreement,  changed  their 
position  by  advancing  the  $1,250,  and  Mrs.  Fitzgerald 
changed  her  position,  covenanting  to  pay  the  amount  of  the 
mortgage  debt,  $38,000,  besides  the  $1,250,  which  by  the 
chattel  mortgage  she  covenanted  to  pay. 
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If  plaintiff  had  any  rights,  he  has  acted  in  such  a  way  as 
to  make  it  fraudulent  for  him  to  set  them  up  now:  see  Will- 
mott  V.  Benber,  15  Ch.  D.  96,  105 ;  Olliver  v.  King,  8  De  G. 
M.  &  G.  110. 

Should  the  Foresters  at  any  time  discharge  the  chattel 
mortgage,  plaintiff  may  be  in  a  different  position  from  that 
which  he  now  occupies  in  regard  to  the  enforcement  of  his 
claim. 

Action  dismissed  with  costs. 


Cartwright,  Master.  February  22nd,  1905. 

chambers. 

BLUMENSTIEL  v.  EDWAEDS. 

Discovery — Examination  of  Party — Scope  of — Production  of 

Books — Relevancy — Damages. 

Motion  by  plaintiffs  for  order  requiring  defendant  to 
attend  for  re-examination  for  discovery  and  to  answer  ques- 
tions and  produce  books. 

G.  M.  Clark,  for  plaintiffs. 

R.  McKay,  for  defendant. 

The  Master.— Defendant,  who  is  plaintiff  by  counter- 
claim, alleges  loss  to  his  business  arising  from  the  prosecution 
which  is  the  subject  of  the  counterclaim.  These  damages  are 
alleged  to  have  been  suffered  in  his  tobacco  business,  and  are 
Fo  serious  that  he  was  obliged  to  abandon  it  and  become  an 
agent  for  other  commodities. 

Plaintiffs  desire  to  shew  that  it  was  chiefly  owing  to  this 
new  business  that  the  tobacco  business  fell  off.  For  this  pur- 
pose they  asked  for  the  production  of  the  books,  which  de- 
fendant refused  because  he  said  they  had  nothing  to  do  with 
the  action. 

In  Bray^s  Digest  of  the  Law  of  Discovery  (1904),  art.  10, 
p.  4,  it  is  said  that  "  discovery  is  relevant  or  material  not  only 
if  it  is  directed  to  the  facts  directly  in  issue,  but  also  if  it  is 
directed  to    .     .     .    damages.^' 

I  rule,  therefore,  that  the  books  asked  for  should  be  pro- 
duced so  that  plaintiffs  can  satisfy  themselves  on  the  point 
at  issue. 

The  other  branches  of  the  motion  fail.     .     .    . 

VOL.  V.  O.W.B.  NO.  8— 21a 
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Articles  16  and  17  (p.  5)  of  Bray  (supjra)  lay  down  what 
a  party  is  obliged  to  disclose,  and  do  not  carry  tie  obligation 
to  the  length  to  which  it  was  sought  to  be  carried  in  this  case. 
A  party  is  not  bound  to  answer  such  questions  as,  e.g.,  No. 
60,  ^^Will  you  shew  us  how  much  better  off  you  were  in 
January,  1903,  than  you  were  in  June?"  It  is  suflScient  for 
him  to  say  that  he  himself  does  not  know,  but  that  the  books 
are  there,  and  can  be  examined  by  plaintiffs,  who  can  make 
up  any  statements  they  think  useful. 

As  the  examination  has  already  extended  to  1582  ques- 
tions, it  would  seem  to  have  been  exhaustive. 

Costs  of  motion  will  be  in  the  cause,  as  success  has  been 
divided,  and  the  motion  was  proper. 


Meredith,  J.  February  22nd,  1905. 

Re    north    AMERICAN    LIFE    ASSXJRANCE  CO.  v. 

COLLINS. 

Division  Court — Clerical  Error  in  Judgment — Jurisdiction 
to  Correct — Prohibition^— ^ew  Trial — Consent, 

m 

Motion  by  defendant  for  prohibition  to  1st  Division  Court 
in  county  of  Kent. 

W.  H.  Blake,  K.C.,  for  defendant. 

C.  A.  Moss,  for  plaintiffs. 

Meredith,  J. — Defendant  was  sued  upon  his  promissory 
note  for  $70.  The  claim  was  one  in  all  respects  within  the 
jurisdiction  of  the  Court;  and  there  is  nothing  on  the  face  of 
the  proceedings  indicating  any  want  or  excess  of  jurisdiction 
whatsoever,  nor  indeed  any  irregularity;  so  that  in  any  case 
the  granting  or  refusing  of  prohibition  would  rest  in  the 
discretion  of  this  Court. 

Upon  affidavit  it  is  made  to  appear  that,  through  some 
misunderstanding  between  defendant  and  his  solicitors,  or 
through  some  mistake  of  one  or  the  other  of  them,  the  trial 
of  the  case  took  place  in  defendant's  absence,  but  at  a  regular 
.fitting  of  the  Court,  to  which  the  trial  had  been  regularly 
postponed,  and  one  of  the  sittings  mentioned  in  the  sum- 
mons served  upon  defendant,  and  at  which  his  solicitors  ap- 
peared for  him  and  defended  the  case  as  well  as  they  could  in 
the  absence  of  him  and  his  witnesses,  and  judgment  was 
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theiBupon  given  for  plaintiffs  with  costs.  ...  By  a  mere 
slip,  the  Judge  in  making  his  minute  of  the  judgment  wrote 
"judgment  for  deft./'  instead  of  "judgment  for  plffs.'* 
The  mistake  was  so  ohvious  that  no  one  at  the  trial  could 
pretend  to  he  misled  hy  it.  That  slip  and  the  correction 
which  was  subsequently  made  of  it  are  all  upon  which  this 
application  is  based:  matters  of  practice,  not  matters  of  jur- 
isdiction. Some  time  afterwards — about  3  weeks — the  Judge's 
attention  was  called  to  the  mistake  in  the  presence  of  the 
solicitors  who  had  appeared  for  the  parties  at  the  trial,  land 
it  was  corrected  by  him,  the  solicitors  consenting.  Immedi- 
ately after  the  trial  defendant  was  notified  by  his  solicitors 
by  letter  of  the  result,  and  about  a  week  after  that  he  called 
at  their  office,  and  the  matter  was  discussed,  and  he  was  told 
that  there  was  not  much  use  in  applying  for  a  new  trial.  A 
few  days  afterwards  he  sought  advice  of  and  retained  a  new 
solicitor,  whom  he  informed  of  the  fact  that  judgment  had 
gone  against  him  in  his  absence;  and  thereupon  they  went 
together  and  saw  the  mistaken  entry  of  judgment  for  defend- 
ant, and,  apparently  without  any  communication  with  the 
former  solicitors,  or  any  effort  whatever  to  ascertain  how  the 
mistake  .  .  .  had  occurred,  abstained  from  making  an 
application  for  a  new  trial  or  for  any  other  relief,  though 
defendant's  whole  purpose  in  seeking  a  new  solicitor  was  to 
have  the  case  re-opened.  .  .  .  The  very  least  inquiry 
would  have  made  plain  the  clerical  error.  Inquiry  of  every 
sort  seems  to  have  been  avoided.  .  .  .  Almost  immedi- 
ately after  the  correction  of  the  error  by  the  Judge,  the  new 
solicitor  was  informed  of  it,  and  he  at  once  by  letter  informed 
defendant.  .  .  .  Plaintiffs,  before  the  discovery  of  the 
error,  were  willing  to  consent  to  defendant  having  a  new 
trial,  as  judgment  had  been  obtained  in  his  absence,  and  they 
are  yet  willing  that  there  should  be  a  new  trial ;  but  defend- 
ant is  not  willing  to  take  a  new  trial.     .     .     . 

I  have  no  manner  of  doubt  of  the  Judge's  power,  nor  in- 
deed of  his  duty,  to  correct  the  mere  slip  which  he  had  made, 
and  he  having  done  so,  it  was  the  clerk's  duty,  under  the  Eules, 
to  make  the  like  corrections  in  the  proceedings  in  his  office. 
Altogether  apart  from  any  Rules  upon  the  subject,  that  must 
be  an  inherent  power  of  every  Court  such  as  that  or  this.  It 
was  done  in  the  presence  of  and  with  the  consent  of  the  soli- 
citors on  both  sides  who  had  appeared  at  the  trial,  and  with- 
out any  notice  or  knowledge  of  any  change  or  desired  change 
of  solicitor. 
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It  was  open  to  defendant  to  move  to  set  aside  the  amend- 
ment, and,  if  he  bad  done  so,  that  would  have  resulted,  doubt- 
less, in  a  new  trial;  at  all  events  it  was  the  subject  of  a 
motion  before  the  Judge  who  made  the  amendment,  not  of  a 
motion  for  prohibition.  Dealt  with  strictly,  the  judgment 
pronoimced  at  the  trial  was  regular  and  binding. 

• 

All  that  the  applicant  complains  of,  all  that  he  can  feel 
aggrieved  about,  is  that  he  has  not  had  opportunity,  or  rather 
the  kind  of  opportunity  he  now  thinks  he  should  have  had, 
for  applying  for  a  new  trial;  that  ...  is  his  own  and 
his  new  solicitor's  fault  more  than  the  fault  of  any  one  else; 
and,  besides  that,  a  new  trial  is  now  offered  to  him,  and  at  the 
first  a  new  trial  was  offered  his  solicitors,  but  with  great  in- 
consistency the  offer  was  rejected. 

The  motion  must  be  dismissed,  and  dismissed  with  costs 
payable  forthwith  after  taxation,  if  plaintiffs  remain  willing 
to  have  a  new  trial;  otherwise  without  costs. 


Street,  J.  February  22nd,  1905. 

TRIAL. 

LOUNT  V.  LONDON  MUTUAL  FIRE  INS.  CO. 

Fire  Insurance — Statutory  Conditions — Variations  —  Print- 
ing of  —  Conspicuous  Type — Compliance  with  Statute — 
Existence  of  Incumbrance  —  Failure  to  Disclose  —  ilf n- 
teriality — Unjust  and  Unreasonable  Variation — Altera- 
tion in  Risk  —  Notice  to  Local  Agent  —  Variation  Re- 
quiring Notice  to  Company — Just  and  Reasonable  Varia- 
tion— Policy  Avoided, 

Action  upon  an  insurance  policy  upon  the  "machinery, 
belting,  gearing,  and  shafting,  all  owned  by  the  assured  and 
contained  in  a  3-storey  stone  and  frame  shingle-roofod 
building,  used  as  a  brush  handle  factory,  water  power  only." 

Plaintiff,  Abbie  E.  Lount,  was  the  assured,  and  ttie  loss, 
if  any,  was  made  payable  to  defendant  Elizabeth  Lount, 
mortgagee,  as  interest  may  appear. 

Plaintiff^s  husband  and  one  Tavlor  formerlv  owned  the 
property,  and  on  24th  May,  1890,  made  a  chattel  mortgage 
of  the  machinery  to  defendant  Elizabeth  Lount.  Later  in 
the  same  year  they  became  insolvent,  and  plaintiff  became 
the  owner,  by  purchase  from  their  assignee  for  the  benefit  of 
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creditors,  of  the  building  and  machinery,  subject  to  the 
chattel  mortgage.  On  1st  April,  1892,  plaintiff  and  her 
husband  mortgaged  the  property  to  one  Harriet  White  for 
$2,500;  that  mortgage  was  still  unpaid  to  the  extent  of  $600, 
and  had  been  assigned  to  one  Britton.  On  24th  May,  1898, 
plaintiff  and  her  husband  made  a  mortgage  of  the  real  estate 
to  defendant  Elizabeth  Lount  as  collateral  security  to  the 
chattel  mortgage  for  $600,  which  was  still  unpaid. 

Plaintiff  on  1st  June,  1901,  applied  to  W.  H.  Johnston, 
defendants'  local  agent  at  Whitby,  for  an  insurance  of  $600 
upon  the  machinery,  belting,  geari^g,  and  shafting  contained 
in  the  mill.  In  the  written  application  there  were  the  fal- 
lowing questions  and  answers:— 

13.  Is  applicant  owner,  mortgagee,  or  lessee?  A.  Owner. 

^(a)  If  mortgagee,  to  what  amount?     A.  $600. 

"  14.  If  incumbered,  state  how  and  to  what  amount.  A. 
Mortgaged  to  Mrs.  E.  Lount^^ 

Then  followed  a  warranty  that  the  answers  were  correct, 
so  far  as  known  to  the  applicant. 

The  application  was  forwarded  by  the  local  agent  to  the 
head  office  of  the  company.  It  was  approved,  and  a  policy, 
dated  18th  June,  1901,  issued  to  plaintiff,  the  loss  being  made 
payable  to  Mrs.  E.  Lount  as  her  interest  might  appear.     . 

Indorsed  upon  the  policy  were  the  statutory  conditions, 
with  certain  variations  printed  below  in  red  ink. 

One  of  the  variations  was  as  follows :  "Any  incumbrance 
by  way  of  mortgage  .  .  .  shall  be  deemed  ^material  to 
he  made  known  to  the  company/  within  the  provisions  of  the 
first  statutorv  condition." 

By  another  variation  it  was  provided  that  "the  words 
*  or  its  local  agent '  in  the  3rd  statutory  condition  are  struck 
out,  and  whenever  the  words  ^  agent '  or  '  authorized  agent ' 
occur  elsewhere  in  the  said  statutory  conditions,  such  agent 
or  authorized  agent  shall  be  held  to  mean  the  company^s 
secretary  only.'^ 

At  the  end  of  June,  1901,  the  dam  from  which  the  power 
was  obtained  gave  way,  and  plaintiff  put  in  a  boiler  and 
engine,  and  began  to  run  the  mill  by  steam  power  on  1st 
August,  having  previously  notified  the  local  agent,  by  post 
card,  of  her  intention  in  that  regard.     The  agent  did  not 
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forward  the  poet  card  to  the  company  or  in  any  way  notify 
them  of  the  change. 

A  fire  occurred  on  29th  September,  1901. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiff. 

J.  C.  Judd,  London,  and  W.  R.  Meredith  jiin.,  London, 
for  defendants. 

Street,  J.  (after  setting  out  the  facts) : — ^Defendants  set 
up  various  defences,  all  of  which  I  disposed  of  at  the  trial, 
excepting  the  following: — 

1.  That  plaintiff  did  not  disclose  to  the  company,  in  her 
application  or  otherwise,  the  existence  of  the  mortgage  for 
$1,200  held  by  Britton,  but  disclosed  only  the  $600  mortgage 
to  defendant  Elizabeth  Lount. 

They  rely  upon  the  first  statutory  condition,  which  avoids 
the  policy  if  the  assured  omits  to  communicate  to  the  com- 
pany any  circumstance  which  is  material  to  be  made  known 
in  order  to  enable  the  company  to  judge  of  the  risk  .  .  .; 
and  they  further  rely  upon  the  variation  of  this  condition 
which  explicitly  declares  that  any  incumbrance  by  way  of 
mortgage  shall  be  deemed  material  to  be  made  known  to  tiie 
company.     .     .     . 

I  think  the  variations  are  printed  in  a  manner  complying 
with  the  Act.  The  Act  requires  that  they  shall  be  printed  in 
conspicuous  type  and  in  ink  of  a  different  colour.  The  object 
of  this  requirement  is  that  the  fact  that  they  are  variations 
shall  be  brought  prominently  to  the  notice  of  the  assured. 
The  type  used  is  of  the  same  size  and  shape  as  that  of  the 
statutory  conditions;  but  the  printing  of  the  statutory  con- 
ditions is  in  black  ink;  that  of  the  variations  is  in  a  bright 
scarlet.  The  Act  does  not  require  that  the  type  used  in  the 
variations  shall  be  of  a  different  size  or  shape;  it  only  re- 
quires that  it  shall  be  in  some  way  "  conspicuous,"  besides 
being  in  ink  of  a  different  colour.  If  the  statutory  condi- 
tions were  printed  in  black  and  the  variations  in  dark  blue, 
the  same  sized  type  being  used,  it  might  be  difficult  to  say 
that  the  type  of  the  variations  was  sufficiently  conspicuous 
to  comply  with  the  statute.  Looking,  however,  at  the  strong 
contrast  between  the  black  of  the  statutory  conditions  and  the 
scarlet  of  the  variations,  I  find  that  the  Act  has  been  com- 
plied with  in  both  its  requirements,  by  the  conspicuous  con- 
trast between  them. 

I  think  the  particular  variation  which  declares  that  the 
existence  of  an  incumbrance  upon  the  property  is  a  circum- 
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stance  material  to  be  made  known  to  the  company^  within 
the  proTisions  of  the  first  statutory  condition^  is  too  wide  to 
be  treated  as  a  just  and  reasonable  variation  of  the  statutory 
conditions.  The  existence  of  a  trifling  incumbrance  upon  a 
valuable  property  would  probably  not,  in  ordinary  circum- 
stances^ be  a  material  fact,  and  yet  the  proposed  variation 
would  invalidate  a  policy,  however  trifling  the  incumbrance 
might  be.  The  statutory  condition  is  broadly  fair  to  both 
insurer  and  insured,  for  it  obliges  the  latter  to  disclose  all 
facts  material  to  the  risk,  and  leaves  to  be  tried  as  a  matter 
of  fact  whether  the  undisclosed  facts  are  material.  The  pro- 
posed variation  seeks  to  lay  down  a  hard  and  fast  rule  in 
favour  of  the  insurer,  declaring  the  existence  of  an  undis- 
closed incumbrance,  however  small,  to  be  fatal  to  the  validity 
of  the  policy. 

Under  the  statutory  condition  I  am  to  determine  whether 
the  non-disclosure  of  the  $600  mortgage  held  by  Britton  was 
a  material  fact,  the  onus  being  upon  defendant  company,  who 
assert  its  materiality.  No  evidence  was  given  of  the  value 
of  the  mill  .  .  .  ;  no  one  gave  any  evidence  from  which 
I  can  judge  of  the  materiality  of  the  circumstance  relied  on, 
and  I  am  therefore  unable  to  say  that  defendant  company 
have  made  out  their  defence  on  this  branch  of  the  case. 

2.  The  next  ground  of  defence  is,  that  plaintiff  altered  the 
power  used  in  the  mill  from  water  to  steam,  and  did  not 
notify  the  company  of  the  fact. 

The  3rd  statuory  condition  indorsed  on  the  policy  provides 
that  "  any  change  material  to  the  risk  .  .  .  shall  avoid* 
the  policy  .  .  .  unless  the  change  is  promptly  notified 
in  writing  to  the  company  or  its  local  agent;  and  the  com- 
pany, when  so  notified,  may  return  the  premium  for  the  un- 
expired period,  and  cancel  the  policy,'*  etc. 

What  happened  was  that  plaintiflf  notified  the  local  agent 
in  writing  of  her  intention  to  change  the  power  from  water 
to  steam,  and  that  the  local  agent  did  not  forward  the  notice 
to  the  company  ...  so  that  at  the  time  of  the  fire  the 
mill  was  being  operated  by  steam  without  the  knowledge  of 
defendants,  though  expressly  limited  in  the  policy  to  "  water 
power  only.'' 

Evidence  was  given  at  the  trial  that  the  change  from, 
water  power  to  steam  power  was  material  to  the  risk,  and 
that  upon  a  factory  operated  by  steam  power  the  rate  was 
nearly  double  that  upon  one  operated  by  water  power. 
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By  the  3rd  variation,  the  words  "  or  its  local  agent  ^'  are 
struck  out  from  the  3rd  statutory  condition,  so  as  to  require 
notice  of  the  change  to  be  given  to  the  company. 

In  my  opinion,  this  is  a  just  and  reasonable  variation. 
This  particular  company  have  between  400  and  500  local 
agents  in  all.  The  only  evidence  of  the  power  or  authority 
of  these  agents  is  derived  from  the  evidence  of  what  this  par-* 
ticular  agent  Johnston  did  in  the  present  instance.  He  was 
at  the  same  time  local  agent  for  the  Economical  Insurance 
Company,  in  which  plaintiff  had  been  insured  before  the  date 
of  the  present  policy,  and  he  changed  her,  he  says,  from  that 
company  to  defendant  company.  He  filled  up  the  applica- 
tion, procured  her  to  sign  it,  and  forwarded  it  to  defendants. 
When  the  fire  occurred,  he  infonned  the  company  of  it.  He 
does  not  appear  to  have  had  any  powers  or  authorities  of  a 
general  character,  so  as  to  constitute  him  a  general  agent  of 
the  company  for  all  purposes.  The  words  "  local  agent  *'  in 
the  statutory  conditions  may  not  improbably  have  been  in- 
tended to  apply  to  the  provincial  agents  of  companies  having 
their  head  offices  out  of  Ontario.  When,  however,  a  com- 
pany have  their  head  office  in  the  province,  and  have  no 
general  agents  away  from  their  head  office,  but  only  local 
agents  having  the  limited  duties  which  Johnston  seems  to 
have  performed,  I  can  see  nothing  unjust  or  unreasonable  in 
their  stipulating  that  notice  of  an  important  change  in  the 
character  of  the  risk  should  be  communicated  to  their  head 
office,  particularly  as  the  23rd  statutory  condition  permits  it 
to  be  given  by  the  sending  of  a  registered  letter  to  the  head 
office  of  the  company,  and  the  address  for  the  purpose  is 
printed  on  the  back  of  the  policy.  Or,  to  put  it  in  another 
way,  the  statutory  condition  No.  3  assumes  the  local  agent 
of  the  company  to  have  authority  to  receive  such  notices; 
the  company  by  their  variation  inform  the  assured  that  the 
local  agent  has  no  authority,  and  that  such  notices  may  be 
sent  to  them  by  registered  letter,  as  provided  by  the  23rd 
statutory  condition.  I  can  find  no  hardship  in  such  a  stipu- 
lation, and  I  think  it  just  and  reafionable. 

Therefore  I  find  that  plaintiff  made  a  material  alteration 
in  the  risk  by  substituting  steam  for  water  power;  that  she 
did  not  give  notice  in  writing  to  defendants;  and  that  she 
cannot  recover  upon  this  policy. 

Action  dismissed  with  costs. 
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Street,  J.  February  24th,  1905. 

CHAMBERS. 

TOEONTO  INDUSTRIAL  EXHIBITION  ASSOCIATION 

V.  HOUSTON. 

Evidence — Foreign  Commission — Terms — Costs  and 

Expenses. 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers, 
ante  303,  dismissing  plaintiffs'  motion  for  a  commission  to 
Great  Britain  to  examine  Major  Plugh  Rose  as  a  witness  on 
behalf  of  plaintiffs. 

F.  R.  MacKelcan,  for  plaintiffs. 

Grayson  Smith,  for  defendant. 

Street,  J.,  allowed  the  appeal  and  made  an  order  for  the 
issue  of  the  commission  upon  the  plaintiffs  undertaking  to 
pay  all  the  expenses  and  to  examine  on  interrogatories. 
Costs  of  appeal  to  be  part  of  the  costs  of  the  commission. 


February  24th,  1905. 
divisional  court 

ELGIN  LOAN  AND  SAVINGS  CO.  v.  LONDON  GUAR- 
ANTEE AND  ACCIDENT  CO. 

Principal  and  Surety — Guarantee  Policy — Fidelity  of  Mana- 
ger of  Loan  Company  —  Misappropriation  of  Moneys  — 
Release  of  Surety  —  Untrue  Statements  —  Conditions  of 
Policy  —  Necessity  for  Setting  forth  in  Policy  —  Incor- 
poration by  Reference  to  Application — Insurance  Act  of 
Ontario,  sec.  IJH  (i),  (2) — Construction  —  Change  in 
Duties  of  Manager. 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J., 
4  0.  W.  R.  99,  dismissing  action  upon  a  guarantee  policy 
issued  by  defendants  in  favour  of  plaintiff  loan  company  to 
secure  the  fidelity  of  one  Rowley,  manager  of  that  company. 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Magee,  J. 

W.  K.  Cameron,  St.  Thomas,  for  plaintiffs. 

J.  B.  Clarke,  K.C.,  for  defendants. 
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Boyd,  C. — I  see  no  reason  to  disagree  with  the  conclu- 
sions in  fact  of  the  trial  Judge;  he  finds  that  the  statements 
of  the  employers  in  answer  to  the  questions  were  untrue,  and 
that  they  were  material  to  the  contract.  But  on  the  ques- 
tion of  law  he  finds  that  these  terms  and  conditions  not  being 
set  out  in  full  on  the  face  or  back  of  the  sealed  written  in- 
strument, which  embodies  the  contract  of  guarantee,  there 
has  been  a  failure  to  comply  with  the  statutory  provisions, 
and  that  these  terms  and  conditions  thereby  became  inadmis- 
sible in  evidence  and  consequently  inoperative. 

With  this  conclusion  I  am  not  able  to  agree.  The  statute 
in  question  is  B.  S.  0.  1897  ch.  203,  sec.  144;  and  the  im- 
portant parts  are  sub-sees.  (1)  and  (2).  The  origin  of  these 
provisions  may  be  traced  back  to  the  enactments  of  the  Do- 
minion of  Canada  in  1885,  found  in  48  &  49  Vict.  ch.  49, 
sees.  7  and  8,  and  are  now  in  R.  S.  C.  1886  ch.  124,  sees.  27 
and  28. 

The  guarantee  agreement  in  this  case  was  issued  upon 
and  after  the  proposal  or  application  of  the  employee,  forti- 
fied and  accompanied  by  the  answers  of  the  company  (the 
employers)  touching  the  duties  of  the  applicant,  which  an- 
swers it  is  agreed  are  to  be  taken  as  the  basis  of  the  contract 
between  the  employers  (the  piaintiflfs)  and  the  defendants, 
the  guarantee  company.  Upon  these  papers,  statements,  and 
representations,  the  contract  was  issued  and  accepted  by 
plaintiffs.  On  the  face  of  the  sealed  contract  of  insurance 
or  guarantee  it  is  thus  recited :  "  Whereas  the  employer  has 
delivered  to  the  company  certain  statements  and  a  declara- 
tion setting  forth,  among  other  things,  the  duties  and  re- 
muneration of  the  employee,  the  moneys  to  be  intrusted  to 
him,  and  the  checks  to  be  kept  upon  his  accounts,  and  has 
consented  that  such  declaration,  and  each  and  every  the  state- 
ments therein  referred  to  or  contained,  shall  form  the  basis 
of  the  contract  hereinafter  expressed  to  be  made,  but  this 
stipulation  is  hereby  limited  to  such  of  said  statements  as 
are  material  to  this  contract.**  This  last  clause  is  apparently 
the  outcome  of  what  was  deemed  a  proper  form  of  expression 
to  comply  with  sub-sec.  (2)  of  sec.  144:  see  Village  of  London 
West  V.  London  Guarantee  and  Accident  Co.,  26  0.  R.  520, 
in  which  the  defendants  were  the  company  now  defendants. 

The  effect  of  this  method  of  drafting  is  to  embody  or 
incorporate  the  material — i.e.,  what  shall  be  found  to  be  the 
material — parts  of  the  preliminary  application  and  declara- 
tion, whether  by  the  employee  or  the  employers,  into  the  face 
of  the  contract.     The  cases,  which  are  binding  upon  us,  shew 
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that  it  is  not  needful  to  set  out  verbatim  what  is  referred  to 
in  order  to  satisfy  the  statutory  expression  '*  in  fuU/^  It  is 
enough  to  unite  by  express  reference,  as  is  here  done,  the 
basis  of  the  contract  and  the  actual  contract  resting  thereon. 
That  was  held  on  the  Dominion  statute  by  the  Supreme  Court 
in  Venner  v.  Sun  Life  Assurance  Co.,  17  S.  C.  R.  394  (1889), 
followed  by  the  same  Court  in  1898,  and  held  applicable  to 
"  the  construction  of  the  Ontario  statute  of  1892,  which  is  in 
terms  the  same  as  the  section  now  under  consideration :  Jor- 
dan V.  Provincial  Provident  Institution,  28  S.  C.  R.  654.- 

I  am  disposed  to  think,  however,  that  the  proper  sub-sec- 
tion which  applies  to  this  controversy  is  sub-sec.  (2)  rather 
than  (1)  of  sec.  144,  having  regard  to  the  diflference  in  the 
legislative  language.  Sub-section  (1)  is  addressed  to  such 
teinis  and  conditions  as  modify  or  impair  the  contract; 
whereas  (2)  provides  for  statements  in  the  application  or  in- 
ducing the  entering  into  of  the  contract  by  the  corporation, 
which,  being  erroneous  or  false,  and  material,  avoid  the  con- 
tract ib  initio.  The  language  of  the  statute  was  used  in  the 
original  Dominion  statute  as  to  contracts  of  life  insurance, 
and  a  plain  distinction  is  marked  in  the  books  between  con- 
ditions subsequent  affecting  the  policy  prejudically  and  those 
which  operate  to  nullify  the  contract  from  the  outset.  The 
point  I  make  has  been  judicially  considered  by  Mr.  Justice 
Gwynne  in  Fitzrandolph  v.  Mutual  Relief  Society  of  Nova 
Scotia,  17  S.  C.  R.  at  p.  342,  where,  in  view  of  the  like  dis- 
tinction of  expression  in  the  Dominion  statute,  he  says  that 
the  former  (as  to  modifying  or  impairing)  "  has  application 
only  to  conditions  subsequent  .  .  .  and  not  to  a  warranty 
of  the  truth  of  matters  upon  the  faith  of  which  the  contract 
i?  based." 

» 

If  sub-sec.  (2)  of  sec.  144  is  alone  to  be  considered,  it 
appears  to  me  to  contain  in  gremio  sufficient  to  indicate  that 
the  terms  which  go  to  avoid  the  contract  need  not  be  con- 
tained in  or  indorsed  upon  the  contract  "in  full."  It  is 
enough  if  the  contract  "  be  made  subject "  to  any  stipulation 
as  to  avoiding  the  contract  by  reason  of  any  statement  induc- 
ing the  entering  into  of  the  contract  by  the  corporation.  In 
this  case  the  contract  is  made  subject  to  the  preliminary 
statements  and  declaration,  by  the  words  of  incorporation  in 
the  preamble  already  set  forth  in  this  opinion. 

Besides  this,  I  think  that  there  is  an  express  notice  given 
OP  the  face  of  the  agreement  (p.  2)  that  if  any  suppression 
or  misstatement  of  any  fact  affecting  the  risk  of  the  company 
be  made  at  the  time  of  the  payment  of  the  fir^t  or  any  subse- 
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quent  premium     .     .     .     this-  agreement  shall  be  void  and  , 
of  no  effect  from  the  btginning. 

The  original  untrue  statements  were  made  contempor- 
aneously with  the  first  payment  of  premium,  and  they  were 
unquestionably  material  and  affected  the  risk. 

Taking  this  view,  I  have  not  thought  it  necessary  to  deal 
with  the  legal  effect  of  the  subsequent  change  of  work  under- 
taken by  the  manager,  under  directions  given  by  the  officers 
of  the  company,  which  they  were  not  authorized  to  give  by 
the  company — and  which  involved  the  doing  of  business 
which  was  beyond  the  corporate  powers.  No  loss  arose  as  a 
consequence  of  these  ultra  viregi  acts,  and  I  am  inclined  to 
think  that  upon  the  application  of  the  rule  in  Exchange  Bank 
V.  Springer,  14  S.  C.  R.  716,  the  guarantee  might  hold  as 
to  prior  defalcations.  But  upon  this  I  do  not  pass,  but  place 
my  judgment  on  the  other  ground,  in  regard  to  which  neither 
the  learned  Judge  below  nor  this  Divisional  Court  were 
referred  to  the  cases  in  the  Supreme  Court  which  appear  to 
govern  the  construction  of  the  statute:  see  Hunter  on  Insur- 
ance, p.  230. 

I  would  affirm  the  result  below  with  costs  of  appeal. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Magee,  J.,  also  concurred. 


February  24th,  190.5. 

C.A. 

BEX  V.  IRVINE. 

Criminal  Law — Selling  Beverage  in  Bottle  with  Name  of 
Another  on  it — Unregistered  Name — Criminal  Code,  sec. 
U9  (6). 

Case  stated  by  police  magistrate  for  city  of  Ottawa. 

Defendant,  who  elected  to  be  tried  summarily,  was  charged 
with  an  offence  under  sec.  449  (b)  of  the  Criminal  Code, 
wliich  enacts  that  "Every  one  is  guilty  of  an  indictable 
offence  who  (b)  being  a  manufacturer,  dealer,  or  trader,  or  a 
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bottler,  without  the  written  consent  of  such  person,  trades  or 
traffics  in  any  bottle  or  siphon  which  has  upon  it  the  duly 
registered  trade  mark  or  name  of  another  person,  or  l'll6 
such  bottle  or  siphon  with  any  beverage  for  the  purpose  of 
eale  or  traffic/' 

Tue  case  set  forth  that  E.  Mireault,  a  ginger  ale  and  soda 
water  manufacturer  in  the  city  of  Ottawa,  had  his  name 
blown,  stamped,  or  permanently  affixed  on  four  bottles;  that 
defendant,  a  ginger  ale  and  soda  water  manufacturer,  dealer, 
trader,  and  bottler,  in  the  same  place,  on  26th  July,  1904, 
at  the  city  of  Ottawa,  filled  the  four  bottles  with  beverage, 
labelled  the  same  with  his  label,  and  placed  them  upon  the 
market  for  the  purpose  of  sale. 

Counsel  for  the  prosecution  admitted  that  Mireault's  name 
was  not  duly  registered. 

The  magistrate  convicted  and  fined  defendant,  and  re- 
served the  question :  "  Is  the  name  blown,  stamped,  or  per- 
manently affixed  upon  a  bottle  sufficient,  or  does  it  require 
registration  as  in  the  case  of  a  trade  mark  ?  " 

Gordon  S.  Henderson,  Ottawa,  lor  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
tNNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A. — .  .  .  I  am  of  opinion  that  it  is  not 
necessary  that  the  name  should  be  registered.  Assuming  that 
the  mere  words  composing  the  name  of  the  **  other  person  " 
may  be  the  subject  of  registration  as  a  trade  mark,  then  if 
such  name  be  so  registered  it  is  registered  as  a  trade  mark, 
and  becomes  ipso  facto  a  duly  registered  trade  mark.  It 
cannot  be  registered  otherwise  than  as  such.  When,  there- 
fore, Parliament  made  it  an  offence  to  trade  or  traffic  in  any 
bottle,  etc.,  which  has  upon  it  the  duly  registered  trade  mark 
or  name  of  another  person,  they  must  have  meant  something 
more  than  one  having  a  duly  registered  trade  mark  upon  it, 
and  to  forbid  also  (subject  to  the  provisions  of  the  section) 
trade  or  traffic  by  one  person  in  bottles  with  tlu'  name  of 
another  person — which,  as  T  have  said,  is,  as  such,  or  other- 
wise than  as  a  trade  mark,  incapable  of  registration — upon 

The  object  of  the  legislation  evidently  was  to  prevent, 
as  far  as  possible,  the  easy  commission  of  a  fraud  of  that 
kind.     In  the  French  version  of  the  Code  the  words  .  .  . 
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are,  "  la  marque  de  commerce  dtlment  enregistr^  ou  le  nom 
d^iine  autre  personne/'  and  indicate  more  plainly  that  the 
words  "  duly  registered  '^  are  confined  to  the  trade  mark  and 
do  not  apply  to  the  name. 

Sub-section  2  of  sec.  449  supports  this  construction.  .  .  . 

I  think,  therefore,  that  the  question  should  be  answered 
by  saying  that  it  is  sufficient  if  the  name  of  another  person 
is  upon  the  bottle,  and  that  it  is  not  necessary  that  such 
name  should  be  registered  as  a  trade  mark. 


Falcqnbridge,  C.J.,  February  25th,  1905. 

WEEKLY   COURT. 

Ee  WATSON. 

Will  —  Legacy  —  Debt  Due  by  Testator  to  Legatee  —  Pre- 
sumption that  Legacy  Intended  os  Satisfaction  of  Debt — 
Circumstances  Rebutting  Presumption, 

Motion  by  Henry  Eichard  Watson,  executor  under  the 
will  of  Eichard  Watson,  deceased,  for  an  order  declaring  the 
rights  of  the  applicant  and  of  Frances  Josephine  Watson, 
the  two  children  of  testator,  under  the  will. 

L.  F.  Heyd,  K.C.,  for  applicant. 

F.  W.  Harcourt  and  6.  C.  Campbell,  for  Frances  Jose- 
phine Watson. 

Falconbridge,  C.J. — Thomas  Watson,  brother  of  tes- 
tator, by  his  last  will  and  testament,  devised  and  bequeathed 
to  Henry  Eichard  Watson  and  Frances  Josephine  Watson  all 
his  property,  real  and  personal,  to  be  divided  between  them 
in  equal  shares,  and  he  appointed  Eichard  Watson  (the  tes- 
tator in  the  present  case)  and  another,  executors  of  his  wilL 
This  will  was  dated  12th  July,  1893,  and  probate  thereof 
was  granted  to  this  testator,  Eichard  Watson,  on  or  about 
21st  February,  1895. 

Eichard  Watson  never  divided  or  paid  the  money  be- 
queathed to  Henry  Eichard  Watson  or  his  sister  Frances 
Josephine,  but  retained  the  same,  and  it  formed  a  part  of 
his,  Eichard  Watson's,  estate.  The  estate  of  Thomas  Watson, 
.after  paying  expenses,  would  amount  to  less  than  $2,000,  so 
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that  the  money  coming  to  H.  E.  Watson  and  Frances  S.  Wat- 
eon  would  be  considerably  less  than  $1^000  each. 

Richard  Watson  died  on  or  about  25th  November,  1903, 
having  first  made  his  last  will  and  testament,  bearing  date 
17  th  February,  1902,  probate  whereof  has  been  granted  to 
H.  R.  Wateon. 

The  will  is  as  follows:    ".     .     . 

[After  a  bequest  of  furniture  and  clothing  to  Frances 
Josephine.] 

'^  I  hereby  give,  devise,  and  bequeath  the  rest  and  residue 
of  my  estate,  both  real  and  personal,  to  my  son  Harry  Richard 
Watson  for  his  sole  use  and  benefit,  subject  to  the  payment 
by  him  to  my  daughter  Frances  Josephine  Watson  of  the  sum 
of  $1,000  for  her  sole  use  and  benefit^'    .     .     . 

It  is  contended  on  behalf  of  the  executor  Henry  Richard 
Watson  that  the  legacy  of  $1,000  to  his  sister,  and  the  residue 
to  himself,  constitutes  a  satisfaction  of  all  claims  that  his 
sister  would  have  against  Richard  Watson's  estate  for  the 
balance  in  Richard  Watson's  hands  from  the  estate  of  Thomas 
Watson. 

There  are  several  conflicting  presumptions  which  have 
to  be  considered  in  dealing  with  this  matter.  There  is  in  this 
class  of  cases  a  leaning  against  the  presiunption  of  satisfac- 
ticm,  and  the  Court  lays  hold  of  minute  circumstances  to  take 
a  case  out  of  the  rule:  White  &  Tudor's  L.  C.  in  Eq.,  2nd 
ed.^  vol.  2,  p.  393,  and  cases  cited. 

The  absence  from  the  will  of  any  direction  to  pay  debts 
and  legacies  furnishes  an  argument  in  favour  of  the  execu- 
tor's contention:  Smith's  Principles  of  Equity,  3rd  ed.,  p. 
526. 

All  the  text  books  state  that  it  appears  that  a  legacy  given 
by  the  will  of  a  parent  to  a  child  is  not  upon  any  diflEerent 
footing  from  that  of  a  legacy  by  any  other  person  as  a  satis- 
faction of  a  debt,  not  being  a  portion.     .     .   ,. 

[Reference  to  Tolson  v.  Collins,  4  Ves.  482.] 

The  testator  will  have  dealt  pretty  equally  with  his  two 
children  if  I  hold  that  Frances  Josephine  is  entitled  both  to 
her  legacy  under  this  will  and  to  her  share  of  her  uncle's 
estate. 

The  circumstances  which  I  think  will  take  this  bequest 
out  of  the  general  rule  are  that  the  present  legacy  is  not  pay- 
able for  a  year,  but  Frances  Josephine  can,  without  delay. 
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conrnience  proceedings  for  the  administratioii  of  Thomas 
Watson's  estate  with  a  view  to  the  recovery  of  what  is  due  to 
her  thereupon:  see  Re  Dowse,  Dowse  v.  Glass,  50  L.  J.  Ch. 
285;  also  Re  Horlock,  Calhoun  v.  Smith,  [1895]  1  Ch.  516. 

There  is  nothing  to  shew  that  Richard  Watson  ever  as- 
sented to  the  legacy  to  Frances  Josephine,  and  his  assent' 
would  be  necessary  to  entitle  her  to  sue,  and  perhaps,  there- 
fore, to  constitute  the  legacy  a  debt  due  by  him. 

The  judgment  will,  therefore,  be,  as  above,  in  favour  of 
Frances  Josephine  Watson,  with  costs  to  all  parties  out  of 
the  estate. 

1  liave  referred  also  to  the  following  authorities:  Story's 
Eq.  Jur.,  2nd  Eng.  ed.,  sec.  1122;  Brett's  L.  C.  in  Mod.  Eq., 
p.  322;  Plumbett  v|.  Lewis,  3  Hare  316;  Crichton  v.  Crich- 
ton,  [1896]  1  Ch.  870;  Meinertzager  v.  Walters,  L.  R.  7  Ch. 
670;  Deeks  v.  Strutt,  5  T.  R.  690;  Matthews  v.  Matthews,  2 
Ves.  Sen.  635;  Williams  on  Executors,  9th  ed.,  p.  1162;  Cole 
V.  Cole,  5  0.  S.  748;  Roper  on  Legacies,  2nd  Am.  from  4th 
Eng.  ed.,  p.  1028. 
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Cartwright,  Master.  February'  27th,  1905. 

chambers. 
INNES  V.  HUTCHEON. 

Beplevin — Sale  of  Goods  RepUvied — Rules  1097,  1098. 

On  23rd  January  a  replevin  order  was  granted  in  this 
action.  Under  this  there  were  delivered  to  plaintiff  six  im- 
ported horses  of  considerable  value.  To  obtain  the  order 
plaintiff  paid  into  Court  $2,000. 

The  plaintiff  occupied  the  same  position  under  the  Scottish 
law  in  r^ard  to  defendant  as  an  assignee  in  bankruptcy 
would  occupy  in  England. 

The  horses  were  at  livery  at  a  cost  to  plaintiff  of  over  $5 
a  day. 

If  the  action  were  fought  out,  it  would  be  necessary  to 
procure  evidence  from  Scotland;  no  trial  was  therefore  to  be 
expected  before  the  autumn  sitting. 

In  these  circumstances  plaintiff  applied  under  Rules 
1097,  1098,  for  an  order  for  the  sale  of  the  horses. 

6.  L.  Smith,  for  plaintiff. 

W.  A.  Lamport,  for  defendant. 

The  Master. — ^There  can  be  no  doubt  under  the  facts 
that  it  is  a  proper  case  for  the  order  asked  for,  if  there  is 
power  to  make  it. 

In  Holmested  ft  Langton,  at  p.  1218,  certain  cases  are 
cited  on  Eule  1097.    None  of  these  is  similar  to  the  present. 

VOL.  V.  O.W.R.  NO.  9—22 
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This  Ib  not  an  interpleader  proceeding.  And  it  does  not 
appear  why  plaintiflf  requires  any  such  order  as  he  is  seeking 
or  what  protection  it  would  afford  him  if  granted. 

He  is  free  to  sell  if  he  is  prepared  to  run  the  risk  of  an 
action  for  damages  if  he  fails  in  tiie  present  action. 

No  order  made  now  could  bind  defendant.  Plaintiff  is, 
no  doubt,  acting  properly  in  the  course  he  has  taken  in  ac- 
quiring possession  of  the  horses;  and  he  must  continue  to  use 
the  same  good  judgment  in  the  matter.  It  looks  as  if  plain- 
tiff might  safely  sell  all  except  perhaps  the  one  claimed  by 
defendants  wife.  But  the  iVhole  matter  rests  with  him.  The 
motion  cannot  succeed.  But,  as  it  was  reasonable,  the  costs 
may  be  in  the  cause. 


Clute,  J.  February  27th,  1905. 

TRIAL. 

POHNL  T.  MILLER. 

Damages — Deceit — Purchase  of  Stock  of  Company — Measure 
of  Damages — Purchase  at  Par — Difference  betwem  Par  and 
Real  Value — Ascertainment  of  Value — Subsequent  Events, 

Action  for  deceit  in  inducing  plaintiff  to  purchase  certain 
shares  in  the  capital  stock  of  an  incorporated  company. 

J.  P.  HoUis,  for  plaintiff. 

J.  E.  Cook,  for  defendants. 

Clute,  J. — I  expressed  the  opinion  at  the  close  of  the 
trial  that  plaintiff  was  entitled  to  recover  damages,  but  re- 
served the  question  of  the  amount  for  further  consideration. . . 

Taking  the  measure  of  damages  to  be  the  difference  be- 
tween the  price  which  plaintiff  paid  for  the  shares  and  their 
real  value  at  the  time  of  purchase,  subsequent  events  may  be 
looked  at  to  ascertain  that  value:  Peek  v.  Derry,  37  Ch.  D. 
541,  578;  Twycross  v.  Grant,  2  C.  P.  D.  at  pp.  543-4;  Axn- 
ison  V.  Smith,  41  Ch.  D.  at  p.  363. 

The  stock  was  purchased  on  31st  December,  1903 — 20 
shares  at  their  face  value  of  $60  a  share. 

A  statement  of  the  affairs  of  the  company  shews  a  deficit 
of  $11,879.79.     In  the  statement  of  assets  and  liabilities  for 
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the  year  1904  the  loss  is  put  at  $4,529.64,  and  the  total  im- 
pairment of  capital  to  31st  December,  1904,  at  $6,407,  on  a 
paid  up  capital  of  $11,235. 

The  evidence  is  clear  that  the  company  was  not  a  paying 
concern. 

There  seems  to  have  been  no  ready  market  value  for  the 
shares.  If  the  last  statement  is  to  be  taken  as  a  criterion,  as 
suggested  by  plaintiflf's  counsel,  and  assuming  that  the  net 
assets  represent  the  value  of  the  stock,  it  would  indicate  that 
the  shares  were  worth  on  31st  December,  1904,  $430,  shew- 
ing a  loss  of  $570.  This,  of  course,  may  be  too  high  or  too 
low  a  valuation. 

I  think,  upon  the  whole,  $500  would  be  a  reasonable  sum 
to  fix  as  the  value  of  the  stock  at  the  time  of  the  purchase, 
and  I  assess  the  damages  at  $500. 

PlaintifiTs  evidence  as  to  loss  of  time  was  too  indefinite, 
and  I  allow  nothing  on  that  head. 

Plaintiff  at  the  trial  having  expressed  his  willingness  to 
transfer  the  stock  to  defendant  Sapera,  on  being  paid  $1,000 
and  interest  from  the  date  of  the  purchase,  I  direct  that  upon 
payment  of  $1,000  and  interest  into  Court  within  30  days, 
plaintiff  transfer  the  stock  to  defendant  Sapera,  and  in  de- 
fault that  judgment  be  entered  for  plaintiff  for  $500.  Plain- 
tiff is  entitled  to  the  costs  of  this  action. 


Cartwright,  Master.  March  2nd,  1905. 

chambers. 

4 

^       EBX  EX  REL.  JAMIESON  v.  COOK. 

Municipal  Elections — Disqualification  of  Councillor — School 
Trustee — Term  not  Expired — Motion  to  Set  aside  Election 
— Costs — Disclaimer, 

Motion  to  set  aside  the  election  of  the  respondent  as  a 
councillor  for  the  town  of  Midland. 

P.  E.  Hodgins,  K.C.,  and  D.  S.  Storey,  Midland,  for  the 
relator. 

J.  B.  Jones,  for  the  respondent. 

The  Master. — It  was  admitted :    (1)  that  the  respondent 
was  elected  school  trustee  in  January,  1903,  for  two  years. 
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and  took  the  oath  of  ofiSce  on  21st  January^  1903;  (2)  that  on 
26th  December^  1904^  he  was  nominated  as  councillor^  and  on 
the  same  day  was  nominated  (with  four  others)  as  school 
trustee;  but  next  day  filed  with  the  secretary  of  the  school 
board  a  memorandum  in  these  words:  "  I  hereby  tender  my 
resignation  as  candidate  for  trustee  for  1905;"  (3)  that  the 
first  meeting  of  the  new  school  board  was  held  on  18th  Janu- 
ary, 1905,  when  the  same  was  organized;  (4)  and  that  Mr. 
Cook  took  the  oath  of  qualification  as  councillor  on  27th 
December,  1904,  made  his  declaration  of  oflBce  as  councillor 
on  9th  January,  1905,  and  took  his  seat  in  the  council. 

On  7th  February  the  relator  caused  a  letter  to  be  written 
by  his  solicitors  to  Mr.  Cook,  pointing  out  that  he  was  dis- 
qualified by  reason  of  3  Edw.  VII.  ch.  19,  sec.  80,  sub-sec.  1, 
as  haying  been  a  member  of  the  school  board  at  the  time  of 
his  election,  and  inviting  him  to  consult  his  solicitors  as  to 
the  advisability  of  disclaiming  so  as  to  save  costs  of  proceed- 
ings to  have  him  unseated. 

To  this  apparently  no  answer  was  given. 

The  case  does  not  seem  in  any  way  distinguishable  from 
Eex  ex  rel.  Zimmerman  v.  Steele,  5  0.  L.  R.  565,  2  0.  W.  R 
242.  Mr.  Jones  argued  that  the  present  case  did  not  come 
within  the  mischief  of  the  Act  relied  on.  He  pointed  out  tiiat 
the  eflEect  would  be  that  a  school  trustee  would  be  prevented 
from  seeking  election  as  a  councillor  for  3  years  if  his  co-trus- 
tees were  unwilling  to  accept  his  resignation ; .  .  .  that  the  Act 
should  not  be  held  to  apply  unless  it  seemed  quite  impossible 
to  distinguish  this  case  from  those  already  decided  on  this 
section.  He  suggested  that  this  was  a  case  which  the  legis- 
lature had  never  contemplated  when  sec.  80  (1)  of  the  Muni- 
cipal Act  of  1903  was  passed.  The  learned  counsel  may  very 
likely  be  right  in  this  view.  I  think  it  safer,  however,  to 
follow  the  observations  of  Mr.  Justice  Meredith  in  O'Connor 
V.  City  of  Hamilton,  8  0.  L.  R.  on  pp.  409  and  410.  .  ,  . 
The  motion  must  be  granted,  and  with  costs,  as  the  respon- 
dent did  not  avail  himself  of  the  notice  to  disclaim. 

Something  was  said  at  the  argument  as  to  the  relator 
having  voted  for  the  respondent.  It  was  stated  that  he  would 
deny  this  on  oath.  If  the  respondent  wishes  to  pursue  this 
further,  the  matter  can  be  spoken  to  again.  But  the  order 
should  not  be  delayed. 
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Clute,  J.  March  2nd,  1905. 

TRIAL. 

SNOW  V.  WILLMOTT. 

Vendor  and  Purchaser-^BuiUUng  Restricti&ns — Covenant — 
Intention  of  Parties — Security — Building  Scheme — Breach 
of  Covenant — Damages  in  Lieu  of  Injunction — Assessment 
of  Damages, 

Action  to  compel  defendant  to  pull  down  a  building 
erected  on  certain  land  sold  by  plaintiff  to  defendant,  which 
building  was  alleged  to  have  been  erected  contrary  to  a  build- 
ing restriction  which  defendant  covenanted  to  observe,  and  to 
restrain  defendant  from  erecting  any  building  thereon  until 
the  design  should  be  approved  by  plaintiff,  and  for  damages. 

P.  E.  Hodgins,  K.C.,  and  C.  B.  Nasmith,  for  plaintiff. 

J.  R.  L.  Starr  and  J.  H.  Spence,  for  defendant. 

Clute,  J. — On  6th  June,  1902,  plaintiff  granted  to  de- 
fendant the  land  in  question,  subject  to  the  restrictions  there- 
in mentioned,  among  which  is  the  following:  "  That  no  build- 
ing other  than  a  dwelling-house  shall  be  erected  upon  the  said 
lot,  and  that  no  more  than  one  dwelling-house  shall  be  placed 
thereon,  which  dwelling-house  shall  cost  not  less  than  $900.^* 

The  consideration  mentioned  in  the  deed  is  $400.  A 
mortgage  was  executed  by  defendant  to  ...  the  hus- 
band of  plaintiff  for  $400,  being  the  full  amount  of  the  pur- 
chase money;  the  principal  payable  on  1st  June,  1907,  and 
the  interest  on  the  1st  days  of  June  and  December  in  each 
year.  The  mortgage  provides  that  the  mortgagor  may  pay 
on  account  of  principal  $25  or  more  at  any  time  without 
bonus  or  notice,  provided  all  arrears  of  interest,  costs,  charges, 
and  expenses  had  first  been  fully  paid.  Defendant  covenanted 
"that  she  will  erect  ...  on  the  said  lots  within  12 
months  ...  a  dwelling-house  of  modern  design,  to  be 
approved  of  by  the  mortgagee,  which  shall  cost  not  less  than 
$900.  In  default  thereof,  all  the  rights  and  remedies  of  the 
mortgagee  shall  be  exercisable  as  are  exercisable  on  the  de- 
fault of  payment  of  interest.'^     .     .     . 

On  16th  June,  1904^  this  mortgage  was  assigned  to  plain- 
tiff. The  assignment  recites  that  there  was  then  due  $100 
for  principal  money,  with  interest.     .     .     . 
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Plaintiff  charges  that  defendant  has  violated  the  covenant 
contained  in  the  deed  and  mortgage  by  erecting  upon  the 
premises  a  shanty  of  rough  boards^  which  was  and  is  now 
occupied  as  a  dwelling-house^  and  which  is  not  of  modern 
design.  Neither  was  the  same  approved  of  by  plaintiff's 
husband,  nor  did  it  cost  $900.  And,  in  consequence,  plain- 
tiff^s  other  vacant  lots  surrounding  the  same  have  largely 
depreciated  in  value.    .     •     . 

By  way  of  counterclaim  defendant  claims  that  the  terms 
and  conditions  in  the  said  deed  and  mortgage  should  be  set 
aside,  and  the  mortgage  should  be  reformed.    .    .     . 

At  the  close  of  the  argument  I  intimated  that  the  evi- 
dence fell  very  short  of  satisfying  me  that  there  had  been  any 
misrepresentation,  or  such  as  would  justify  the  reformation 
of  the  deed  or  mortgage.  On  further  consideration  of  the 
case  I  am  confirmed  in  this  view,  and  of  the  opinion  that  the 
case  must  be  dealt  with  upon  the  documents  as  they  were 
signed.  I  think  it  is  quite  clear  from  the  evidence  iiat  re- 
strictions in  the  mortgage,  at  all  events,  were  intended  merely 
as  a  matter  of  security,  and  that  the  effect  of  default  or  breach 
of  the  first  covenant  is  to  give  the  mortgagee  "  all  rights  and 
remedies  as  are  exercisable  on  default  of  payment  of  in- 
terests^ Advantage  was  taken  of  this  covenant,  and  an 
action  was  brought  upon  the  mortgage,  and  $300  paid  on 
account  of  principal.    The  interest  has  been  paid. 

I  think,  therefore,  that  the  restrictions  contained  in  the 
mortgage  may  be  eliminated  from  this  case,  and  those  con- 
tain^ in  the  deed  only  further  considered.  .  .  .  The 
building  erected  on  the  premises,  on  defendant's  own  evi- 
dence, falls  far  short  of  being  a  compliance  with  the  covenant. 
...  I  should  think  that  $200  or  $260  is  probably  the  full 
value  of  the  building.     .    .     . 

One  question  to  be  considered  is,  whether  it  was  the  in- 
tention of  the  parties  that  this  restriction  mentioned  in  the 
deed  should  form  part  of  an  existing  building  scheme,  so 
that  other  purchasers  of  land  from  plaintiff  would  be  entitled 
to  avail  themselves  of  the  covenant  contained  in  defendant's 
deed.  .  .  .  ^'A  question  of  intention:''  per  Wills,  J., 
in  Nottingham  Brick  Co.  v.  Butler,  15  Q.  B.  D.  at  p.  268;  a 
question  which  can  only  be  determined  from  the  circum- 
stances of  each  particular  case.     .     .     . 

[Beference  to  Collins  v.  Cassel,  36  Ch.  D.  243;  Dart  on 
Vendor  and  Purchaser,  6th  ed.,  p.  867.] 
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I  am  satisfied^  in  the  present  case,  that  the  object  of  the 
restrictive  covenants  was  one  of  self -protection  to  tiie  vendor; 
that  there  was  no  scheme  whereby  all  would  be  benefited  in 
the  same  way  so  as  to  make  a  common  right.  ...  I  have^ 
therefore^  to  deal  with  the  question  as  it  affects  plaintiff's 
rights  only  imder  the  deed. 

It  is  hardly  pretended  by  plaintiff  that  she  has  been  in- 
jured except  in  respect  of  the  lot  adjacent  on  the  north.  Plain- 
tiff has  sold  all  her  other  lots  in  that  vicinity^  save  the  3  lots  on 
the  same  street  immediately  north  of  the  lot  in  question^  and 
the  lot  immediately  adjacent  to  the  lot  in  question  is  the  one 
supposed  to  be  injuriously  affected  by  the  construction  of  the 
building  complained  of.  I, am  satisfied  from  the  evidence 
that  the  injury  to  plaintiff  is  of  a  very  trivial  character.  It 
will  be  noticed  that  the  restrictive  covenants  contained  in  the 
deed  are  binding  for  5  years  only.  .  .  .  Plaintiff's  hus- 
band in  his  evidence  stated  that  it  was  not  a  case  of  time 
limit.  If  no  house  at  all  had  been  built  on  the  premises  he 
*'  would  not  be  complaining.^'  .  .  .  The  lands  are  rapidly 
rising  in  value  in  that  vicinity,  and  the  delay  in  the  sale  of 
the  adjacent  lots,  by  reason  of  the  nature  of  the  building  in 
question — if  such  be  the  case,  which  is  by  no  means  clear  to 
me — ^has  probably  resulted  in  a  benefit  and  not  in  a  loss 
to  plaintiff. 

It  was  strongly  pressed  upon  me  by  plaintiff's  coimsel  that 
a  breach  of  a  covenant  of  this  kind  is  not  one  on  which  dam- 
ages may  be  given  in  lieu  of  an  injunction,  but  that  the 
breach,  being  once  established,  from  the  nature  of  the  case 
carries  with  it  the  right  to  an  injunction  as  the  only  proper 
remedy.  It  was  said  that  damages  could  not  take  the  place 
of  an  injunction,  and  the  following  authorities  were  cited  to 
support  that  position:  CoUins  v.  Cassels,  36  Ch.  D.  243; 
VanKoughnet  v.  Denison,  1  0.  R.  349;  Gaskin  v.  Balls,  13 
Ch.  D.  324 ;  Manners  v.  Johnson,  1  Ch.  D.  673 ;  Kerr  on  In- 
junctions, 4th  ed.,  pp.  413-4.  No  doubt,  the  remedy  origin- 
ally was  an  injunction  to  restrain  a  breach  of  the  covenant, 
but  under  Lord  Caims's  Act,  and  now  under  the'  Judicature 
Act,  sec.  58,  sub-sec.  10,  'Hhe  Court,  if  it  thinks  fit,  may 
award  damages  to  the  parties  injured  either  in  addition  to 
or  in  substitution  of  such  injunction  or  specific  perform- 
ance.*'    .     .    . 

[Reference  to  Shelfer  v.  City  of  London  Electric  Lighting 
Co.,  [1895]  1  Ch.  at  pp.  319,  322.] 

In  the  present  case  the  injury  to  plaintiff's  legal  rights  is 
small,  and  is  one  which  is  capable  of   being  estimated  in 
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money,  and  which  can  be  adequately  compensated  by  a  small 
money  payment,  and  the  case  is  one  in  which  it  would,  I  think, 
be  oppressive  to  defendant  to  grant  an  injunction.     .    .    . 

Martin  v.  Price,  [1894]  1  Ch.  276,  is,  I  think,  distin- 
guishable from  the  present.  .  .  .  See  also  Jordeson  v. 
Sutton,  [1899]  2  Ch.  217. 

I  assess  the  damages  in  favour  of  plaintiff  at  $100.  After 
some  hesitation  as  to  giving  plaintiff  costs,  I  think  that 
County  Court  costs  without  set-off  will  do  Justice  between 
the  parties.    The  counterclaim  is  dismissed  without  costs. 


Anglin,  J.  March  2nd,  1905. 

TRIAL. 

GEOGHEGAN  v.  SYNOD  OF  NIAGARA. 

Church — Clergy^  Commutation  Trust  Fund — Canons  and  5y- 
laws  Ooverning — Construction — Annuitants — "Junior  on 
the  Panf  List^^ — Decision  of  Diocesan  Chancellor — Effect 
of — Award — Acquiescence — Laches. 

Action  by  a  clergyman  for  a  declaration  that  he  was  en- 
titled to  pa3rment  of  ah  annuity,  in  priority  to  two  other 
clergymen,  defendants  Gardiner  and  Spencer,  out  of  the  in- 
come from  the  Commutation  Trust  Fund  of  the  Diocese  of 
Niagara,  on  the  pay  list  of  which  these  three  clergymen  had 
been  placed,  in  the  event  of  such  income  proving  inadequate 
to  pay  all  three  annuitants  in  full ;  and  for  payment  of  a  sum 
of  money,  part  of  such  income,  which  the  defendant  Synod 
admittedly  held.  Defendant  Gardiner  disclaimed  and  was 
not  represented  at  the  trial.  Defendant  Spencer  maintained 
his  claim  to  priority  over  plaintiff,  and  the  defendant  Synod 
supported  that  claim. 

E.  D.  Armour,  K.C.,  and  J.  G.  Farmer,  Hamilton,  for 
plaintiff. 

J.  A.  Worrell,  K.C.,  and  D^'Arcy  Martin,  Hamilton,  for 
the  defendant  Synod. 

T.  Hobson,  Hamilton,  for  defendant  Spencer. 

Anglin,  J. — The  Synod  of  the  Diocese  of  Niagara  was 
incorporated  by  39  Vict.  ch.  107  (0.)  It  acquired,  subject 
to  the  trusts  upon  which  it  had  theretofore  been  held  by  the 
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Synod  of  the  Diocese  of  Toronto,  who  had  in  turn  taken  from 
the  Church  Society,  the  share  of  the  Commutation  Trust 
Fund,  the  outcome  of  the  Clergy  Eeserve  Secularization  Act, 
18  Vict.  ch.  2,  and  an  agreement  made  by  commuting  clergy 
with  the  then  Church  Society,  which  of  right  belonged  to  l^e 
Diocese  of  Niagara.  The  trusts  subject  to  which  the  fund 
was  80  acquired  were :  "  First,  to  pay  the  commuting  clergy 
their  stipend  or  allowance  during  life;  and  secondly,  after 
the  death  of  each  of  the  clergy  so  commuting,  that  the  sum 
for  which  he  had  commuted  should  become  the  property  of 
the  Synod  for  the  support  and  maintenance  of  the  clergy  of 
the  CBiurch  of  England  in  Canada  within  the  diocese  of 
Niagara,  or  such  other  dioceses  as  the  said  diocese  should 
thereafter  be  divided  into,  and  in  such  manner  as  should  from 
time  to  time  be  declared  by  any  by-law  or  by-laws  of  the  said 
Synod  to  be  from  time  to  time  passed  for  that  purpose.*' 
Neither  plaintiff  nor  defendant  Spencer  is  a  commuting 
clergyman.  Defendant  Spencer  has  served  longer  in  the 
Diocese  of  Niagara  than  plaintiff. 

This  fund  was,  until  1893,  administered  under  a  by-law 
passed  in  1877.  In  1893  the  Synod  passed  a  new  by-law, 
which,  as  corrected  in  1894,  was  that  in  force  when  the  ques- 
tions now  under  consideration  arose.  The  right  to  pass  this 
by-law  cannot  well  be  doubted  since  the  decision  in  Wright  v. 
Diocese  of  Huron,  9  A.  E.  411,  11  S.  C.  R.  95. 

The  by-law  is  in  part  as  follows: — 

"I.  The  Commutation  Fund  shall  be  managed  and  ad- 
ministered by  the  standing  committee. 

II.  The  charges  on  this  fund  shall  be: 

^1)  The  payment  to  all  the  original  commutants  of  their 
stipulated  annuities. 

"(2)  The  expenses  of  management  of  said  fund. 

"(3)  The  payment  to  such  other  annuitants,  as  have  been, 
or  may  from  time  to  time  be,  added  to  the  list,  of  the  amounts 
to  which  under  this  by-law  they  have  been  or  may  become 
entitled,  subject  to  the  provisions  of  clause  V.,  sub-section  (c). 

"III.  Those  eligible  under  sub-section  3  of  clause  II. 
shall  be  the  clergy  of  the  Diocese,  in  order  of  seniority,  being 
in  priests'  orders,  and 

"(a)  Not  holding  an  endowed  living,  yielding  to  the  in- 
cumbent thereof  $400  per  annum  or  over.  Should,  however, 
the  net  income  from  the  endowment  of  any  parish  fall  below 
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the  sum  of  $400;,  the  rector  of  the  parish^  provided  he  is  en- 
titled by  seniority  to  an  annuity  from  this  fund,  shall  receive 
Fuch  an  amount  as  will  be  sufficient  to  raise  the  said  net  in- 
come to  $400. 

"(b)  Not  holding  the  incumbency  of  a  church  or  parish 
yielding  an  income  from  endowment,  pew  rents,  or  ^ary, 
amounting  in  all  to  $1,200  per  annum  or  over. 

"The  term  'income*  shall  not  be  held  to  include  any 
allowance  for  house  rent  or  annual  value  of  parsonage. 

"IV.  When  two  or  more  persons  are  ordained  in  the 
diocese,  and  their  services  commence  at  the  same  time,  he 
shall  be  considered  senior  who  is  first  on  the  Bishop^s  ordina- 
tion list.  But  when  they  have  been  ordained  out  of  the  dio- 
cese, their  seniority  shall  be  determined  by  the  date  of  their 
licenses  or  written  appointment  from  the  Bishop  of  this 
diocese. 

"  If  there  shall  be  any  question  of  seniority  not  provided 
for  in  this  by-law,  it  shall  be  decided  by  the  Bishop  of  the 
diocese. 

"  V.  As  soon  as,  in  the  opinion  of  the  standing  committee, 
there  shall  be  income  available,  it  shall  be  paid  to  the  senior 
eligible  clergyman  of  the  diocese,  as  above  defined,  in  order 
as  follows: 

"  Clergymen  who  have  served  15  years  or  more  from  the 
date  of  their  licenses  aforesaid  shall  receive  an  annuity  of 
$400;  those  who  have  served  less  than  15  years,  and  more 
than  10  years,  shall  receive  an  annuity  of  $300,  and  those 
who  have  served  less  than  10  years  shall  receive  $200,  or  so 
much  less  in  each  case  as  may  be  required  to  raise  the  incomes 
of  the  respective  clergymen  to  $1,200,  computed  under 
clause  III.  (b),  such  annuities  to  be  subject  to  the  provisions 
of  clause  III.  (a).     .     .     . 

"(c)  Provided  further  that  the  senior  clergy  already  re- 
ceiving $300  shall  have  first  claim  to  be  advanced  to  $400, 
and  then  those  receiving  $200  to  be  advanced  to  $300,  before 
placing  any  new  names  on  the  list,  and  should  any  dcdciency 
occur,  so  that  all  the  clergy  on  the  list  cannot  be  paid,  the 
commuting  clergy  be  paid  first,  then  the  next  senior,  so  that, 
if  any  clergyman  is  to  be  xmpaid,  he  shall  be  the  jimior  on 
the  pay  list.     .    ,    . 

"Vn.  Any  clergyman  once  placed  on  the  list  shall  re- 
main thereon  as  long  as  he  remains  eligible  in  accordance  with 
this  by-law,  continues  to  do  duty  in  l£is  diocese,  or  is  on  the 
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superaimiiated  list  thereof;  but  on  his  removing  from  the 
diocese^  not  being  superannuated^  or  on  his  coming  under 
ecclesiastical  censure^  his  claim  shall  meanwhile  be  suspended. 
Provided,  however,  that  in  special  cases  a  discretionary  power 
with  respect  to  the  enforcement  of  this  rule  shall  be  accorded 
to  the  Bishop,  with  the  concurrence  of  the  standing  com- 
mittee. 

"  Vm.  Nothing  in  this  by-law  shall  be  construed  so  as  to 
prevent  an  exchange  being  made  between  the  incumbent  of 
an  endowed  parish  and  an  annuitant  of  this  fund,  provided 
such  change  has  the  sanction  of  the  Bishop,  and  any  clergy- 
man who  by  reason  of  ill-health  shall  resign  his  incumbency, 
shall  be  entitled  to  be  placed  on  the  list  of  the  annuitants  as 
aforesaid/* 

In  1898  plaintiff,  who  was  incumbent  of  St.  Peter's  parish, 
which  was  not  an  endowed  rectory,  and  did  not  yield  an 
income  of  $1,200  per  annimi,  and  who  had  for  some  time 
been  pressing  upon  the  Synod  of  Niagara  a  claim  against  its 
mission  fund,  and  also  a  claim  to  be  put  upon  the  commutation 
trust  fund,  placed  his  case  in  the  hands  of  the  late  Mr.  B.  B. 
Osier.  A  letter  from  Mr.  Osier  stating  his  client's  claims  was 
brought  before  the  meeting  of  the  standing  committee  on  9th 
May,  1898,  when  the  following  resolution  was  passed :  "  That, 
subject  to  the  conditions  of  the  by-law,  the  Bev.  T.  Geoghegan 
(plaintiff)  be  placed  on  the  commutation  fund  list  for  $400 
per  annum  from  1st  April,  1898,  provided  that  all  other 
claims  preferred  by  him  on  the  diocese  or  the  funds  thereof 
be  abandoned.'' .  .  .  Plaintiff  on  13th  May,  1898,  accepted  this 
arrangement,  and  continued  to  receive  his  annuity  of  $400 
until  the  year  1902,  when,  owing  to  a  deficiency  of  income, 
his  right  to  further  payment  was  questioned.  The  first  in- 
stalment of  his  annuity  was  paid  to  plaintiff  in  June,  1898. 

Defendant  Spencer  was  in  1897-8  rector  of  Thorold.  He  re- 
ceived from  his  rectory,  for  the  year  ending  31st  March,  1898, 
$373.95.  The  sum  of  $26.05  being  required  to  raise  his  net 
income  from  this  source  to  $400,  he  made  claim  for  that 
amount  imder  clause  (a)  of  sec.  III.  of  the  by-law  of  1894. 
This  claim  was  also  allowed  at  the  meeting  of  the  standing 
committee  held  on  9th  May,  1898,  and  pajmient  was  accord- 
ingly then  made.  For  the  year  ending  31st  March,  1899,  he 
received  $42.12.    .    .    . 

In  1899  defendant  Spencer  resigned  his  rectorship  of 
Thorold,  and  became,  incumbent  of  Hagersville  and  Jarvis, 
a  parish  not  an  endowed  rectory,  and  yielding  an  income  less 
than  $1,200  per  annum.    He  was  notified    ...    in  May 
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of  that  year  that  there  was  income  available  to  place  one  more 
clergyman,  if  not  two,  on  the  pay  list.  On  14th  September 
he  made  formal  application  to  be  placed  on  the  list  of  annui- 
tants for  $400  per  annum.  The  minutes  of  the  Synod  of 
1900  contain  a  report  of  the  standing  committee  shewing  that 
on  1st  October,  1899,  defendant  Spencer  was  placed  on  the 
pay  list  of  the  commutation  trust  fund  for  $400  per  annum. 
He  also  appears  to  have  been  paid  in  full  down  to  1902. 

In  1902  there  was  a  deficiency  in  the  revenue  of  the  fund. 
The  standing  committee  resolved  "that  the  opinion  of  the 
chancellor  of  the  diocese'* — ^the  late  Mr.  Edward  Martin, 
K.C. — "be  obtained  as  to  who  should  receive  the  reduced 
amount,  and  that  the  secretary  be  instructed  to  act  in  accord- 
ance therewith.**  Notice  of  this  resolution  was  sent  .  .  . 
to  the  several  annuitants  interested,  including  plaintiJBf  and 
defendant  Spencer.  Plaintiff  took  no  action  upon  this  notice. 
The  Chancellor  did  not  himself  cause  any  notice  to  be  sent  to 
the  interested  clergymen,  or  in  any  way  call  upon  them  to 
uphold  their  claims  before  him  or  give  them  any  opportunity 
to  be  heard.  On  15th  May,  1902,  the  Chancellor  advised  the 
secretary  of  his  opinion  that  defendant  Spencer  "must  be 
regarded  as  the  junior  on  the  pay  list,  and  so  is  the  clergy- 
man to  be  unpaid  owing  to  there  being  a  deficiency.**  Of 
this  opinion  plaintifif  and  defendant  Spencer  were  notified. 
Payment  was  made  to  and  accepted  by  plaintiff  of  his  full 
annuity  to  Slst  October  of  that  year.  Defendant  Spencer 
accepted  payment  of  a  comparatively  small  balance  which 
remained  after  plaintiff's  annuity  had  been  paid. 

At  the  Synod  of  June,  1902,  the  following  amendments 
to  the  commutation  trust  fund  by-law  of  1894  were  adopted: — 

"I.  Clause  VIII.,  strike  out  and  substitute: 

"  VIII.  (a).  Nothing  in  this  by-law  shall  prevent  a  change 
beinff  made  between  the  incumbent  of  an  endowed  parish 
and  an  annuitant  of  this  fund,  provided  such  change  has 
the  sanction  of  the  Bishop,  and  provided  the  incumbent  of 
the  endowed  parish  is  senior  to  the  other  clergy  wno  are  not 
annuitants  or  rectors. 

"(b)  Any  clergyman  who  shall  have  resigned  his  incum- 
bency, either  by  reason  of  ill-health  or  to  avail  himself  of  an 
annuity  under  the  canon  from  time  to  time  in  force  under 
the  A.  and  D.  C.  fund,  shall  not  thereby  forfeit  any  rights 
of  seniority  he  may  have  acquired  at  the  date  of  his  resig- 
nation, but  he  shall  (subject  always  to  the  provisions  of  clause 
V.  hereof)  be  entitled  to  be  placed  on  this  f\md  as  soon  as 
there  is  income  available  for  hira.     Provided  that  in  deciding 
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any  questions  of  seniority  which  may  arise  under  this  clause^ 
nothing  shall  be  allowed  any  clergyman  resigning  as  afore- 
said for  time  which  had  expired  subsequent  to  the  date  of  his 
resignation,  and  that  clergymen  then  junior  to  him  on  .the 
list  may  gain  priority  over  him  by  reason  of  service  after  his 
resignation. 

"2.  Add  new  clause  XI.: 

*'  XI.  Whenever  a  surplus  in  the  commutation  trust  fund 
is  reported  to  the  standing  committee,  the  committee  shall 
cause  a  notification  to  this  effect  to  be  sent  to  all  clergymen 
who  would  be  entitled  by  seniority  to  go  on  the  fund  were  it 
not  for  sub-sections  (a)  and  (b)  of  clause  III.  hereof. 

"  Add  new  clause  XII. : 

''Xn.  Should  any  doubt  at  any  time  arise  as  to  the 
interpretation  of  this  canon,  the  same  shall  be  referred  to  the 
chancellor  of  the  diocese,  whose  decision  thereon  in  writing, 
after  due  notice  to  all  concerned,  shall  be  final.^' 

For  1903  no  payments  were  made  to  plaintiff,  defendant 
Spencer,  or  defendant  Gardiner.  In  March,  1904,  $384.13 
had  accumulated  to  the  credit  of  the  fund  after  meeting  all 
other  charges.  To  this  money  defendant  Spencer  and  plain- 
tiff both  made  claim.  Defendant  Gardiner  was  also  a  claim- 
ant. The  standing  committee  resolved  that  the  opinion  of 
the  chancellor  be  obtained  as  to  the  distribution  of  the  sur- 
plus income,  amounting  to  $384.13,  and  that  the  secretary  be 
instructed  to  act  in  accordance  therewith.     .    .    . 

Mr.  Kirwan  Martin,  who  had  been  appointed  chancellor 
on  9th  May,  1904,  proceeded  to  deal  with  this  question.  He 
caused  notice  to  be  given  to  the  3  claimants  of  an  appoint- 
ment to  consider  it  and  to  hear  the  respective  claimants. 
Defendant  Spencer  attended  in  person  pursuant  to  such  no- 
tice. Defendant  Gardiner  appeared  by  counsel.  Plaintiff 
refused  to  attend  or  be  represented.  The  chancellor  delivered 
not  merely  an  opinion  for  the  guidance  of  the  committee,  but 
what  purports  to  be  a  decision  adjudicating  upon  the  priori- 
ties of  the  respective  claimants,  and  awarding  the  $384.13  to 
defendant  Spencer.  In  taking  this  course  the  chancellor,  as 
I  understand  the  matter,  professed  to  proceed  under  clause 
XII.  of  the  by-law  added  in  1902.  .  .  .  There  can  be, 
as  far  as  plaintiff  is  concerned,  no  suggestion  of  a  voluntary 
submission  to  the  arbitration  of  the  chancellor.     .     .     . 

For  plaintiff  it  was  argued  that  the  opinion  of  the  late 
chancellor,  given  in  1902,  is  in  effect  an  award  of  a  referee 
in  plaintiffs  favour,  acquiesced  in  by  both  defendants,  and 
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therefore  binding  upon  them  .  .  .  Taylor  on  Evidence, 
8th  ed.,  sec.  760  et  seq.  I  have  examined  all  the  cases  cited 
by  the  learned  author,  and  other  cases.  -  In  my  opinion,  they 
do  not  support  plaintiff's  position,  with  which  I  find  myself 
unable  to  agree.  There  was  here  no  reference  by  consent  of 
all  parties,  nor  was  there  any  agreement  to  submit  the  matter 
in  dispute  to  a  referee.  There  was  nothing  more  than  a  de- 
termination by  a  body  of  trustees  to  take  and  act  upon  the 
opinion  of  their  legal  adviser.  That  opinion  .  .  .  bound 
nobody.  It  was  in  no  sense  an  adjudication  or  award.  .  . 
It  cannot  be  considered  as  in  any  sense  disposing  of  the  rights 
of  the  parties. 

N^either  am  I  able  to  find  such  acquiescence  or  laches  on 
the  part  of  defendant  Splicer  as  pretAwles  him  from  advanc- 
ing the  claim  which  he  now  makes. 

For  defendants  it  is  argued  that,  upon  the  true  construc- 
tion of  the  canon  of  1894,  plaintiff  is,  on  the  undisputed  facts, 
"  junior  on  the  pay  list ''  to  defendant  Spencer;  and  also  that 
the  '^ decision'^  to  this  effect  of  the  present  chancellor  i& 
conclusive  against  plaintiff. 

It  will  have  been  noted  that  the  provision  which  plaintiff 
accepted  in  May,  1898,  in  settlement  of  his  claims,  was  ex- 
pressly made  "  subject  to  the  conditions  of  the  by-law."  What- 
ever rights  he  then  acquired  are,  therefore,  clearly  governed 
and  restricted  by  the  terms  of  the  by-law. 

That  by-law  in  clause  II.  declared  and  defined  three  classes 
of  charges  upon  the  trust  fund:  1st.  The  payment  to  original 
commutants  of  their  stipulated  annuities.  2nd.  The  expenses 
of  management.  3rd.  The  payment  to  such  other  annuitants 
as  have  been,  or  may  from  time  to  time  be,  added  to  the  list,  of 
the  amounts  to  which  under  this  by-law  they  have  been  or 
may  become  entitled,  subject  to  the  provisions  of  clause 
V.  (c). 

■ 

By  clause  III.,  those  eligible  under  sub-clause  (3)  of  clause 
II.,  being  clergy  of  the  diocese,  in  order  of  seniori^  in  priests' 
orders,  are  divided  into  two  classes,  viz. : 

(a)  Incumbents  of  endowed  livings  yielding  less  than 
$400,  for  an  amount  sufficient  to  raise  such  net  income  to- 
$400. 

(b)  Clergy  not  holding  the  incumbency  of  a  church  or 
parish  yielding  in  all  $1,200  per  annum. 

Clause  V.  governs  the  amounts  of  the  payments  to  be 
inade  to  charges  under  sub-clause  (b). 
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Incumbents  of  endowed  rectories  yielding  over  $400  per 
annmn^  and  of  other  parishes  or  churches  yielding  over  $1^200 
a  year^  are  thus  ineligible. 

Though  for  different  amounts,  clergymen  within  either 
class  (a)  or  class  (b)  are,  under  clause  II.,  "such  other  an- 
nuitants as  have  been  or  may  be  added  to  the  lisf  It  is  upon 
that  qualification  that  the  right  to  payment  of  clergymen  of 
both  classes  rests.  Both  are  "other  annuitants ;''  both  are 
"  added  to  the  list;*^  both  are  subject  to  the  diminution  or  ex- 
tinction of  their  claims  upon  the  fund  by  increase  of  income. 

By  clause  VII.,  "Any  clergyman  once  placed  on  the  list 
shall  remain  thereon  so  long  as  he  remains  eligible  in  accord- 
ance with  this  by-law,  continues  to  do  duty  in  this  diocese, 
or  is  on  the  superannuated  list  thereof.'' 

Befendant  Spencer  became  entitled  on  31st  March,  1898, 
under  sub-clause  (a)  of  clause  III.,  to  be  "  added  to  the  list/' 
That  right  the  standing  committee  recognized  on  9th  May, 
1898,  but  as  a  right  for  the  year  ending  31st  March,  1898. 
Plaintiff  was  on  9th  May,  1898^  put  on  the  list  as  of  1st  April, 
1898.  Defendant  Spencer  was  entitled,  other  things  being 
equals  Jo  go  on  the  list  in  priority  to  plaintiff  by  virtue  of 
his  seniority  in  service.  But  the  material  point  is,  that  de- 
fendant Spencer' was  added  to  the  list  in  priority  to  plaintiff. 
He  was  put  on  in  respect  of  a  right  or  claim  which  accrued 
on  31st  March,  1898.  The  resolution  recognizing  and  order- 
ing pa3rment  of  his  claim  preceded  that  by  which  plaintiff  was 
added  to  the  list  as  of  1st  April,  1898.  Though  both  resolu- 
tions were  passed  on  the  same  day,  where,  to  determine  the 
rights  of  the  parties,  it  became  necessary  to  do  so,  the  Courts 
do  not  hesitate  to  consider  fractions  of  a  day. 

Prom  3l8t  March,  1898,  defendant  Spencer  always  re- 
mained "eligible  in  accordance  with  the  by-law,"  always 
"continued  to  do  service  in  the  diocese."  He,  therefore, 
under  clause  VII.,  always  remained  on  the  list,  and,  apart 
entirely  from  the  effect  or  operation  of  the  amendments  to 
dause  VIII.  made  in  1902,  it  is  immaterial  that  he  was  in 
1899  transferred  from  class  (a)  to  class  (b). 

By  sub-clause  (c)  of  clause  V.,  it  is  provided  that  "  should 
any  deficiency  occur,  so  that  all  the  clergy  on  the  list  cannot 
be  paid,  the  commuting  clergjnnen  shall  be  paid  first,  then 
the  next  senior,  so  that  if  any  clergyman  is  to  be  unpaid,  he 
shall  be  tiie  junior  on  the  pay  list." 

In  my  opinion,  it  is  impossible  to  argue  successfully  that 
"junior  on  the  pay  list"  means  anything  other  than  "last 
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added  to  the  pay  list/'  It  cannot  mean,  as  counsel  for  de- 
fendants urged,  that  clergymen  upon  the  list,  who,  regardless 
of  when  he  was  added  to  it,  happens  to  be  junior  in  service 
in  the  diocese. 

I,  therefore,  find  that  plaintifif  is,  upon  the  undisputed 
facts  of  this  case,  "junior  on  the  pay  lisf  to  defendant 
Spencer,  and  is  therefore  the  clergyman  "  to  be  unpaid  *'  until 
the  claim  of  the  defendant  Spencer  upon  the  fund  has  been 
satisfied. 

This  conclusion  renders  it  unnecessary  for  me  to  consider 
the  effect  of  the  "  decision  ^'  of  the  present  chancellor  of  the 
diocese. 

The  action  will  be  dismissed  with  costs. 


March  2nd.  1905. 
divisional  court. 
CAMPBELL  V.  BAKEB. 

Coats — Taxation  by  Local  Officer — Motioru  to  Beview — LimUa- 
tion  to  Specific  Objections — Reference  of  whole  Bill  to  Tax- 
ing Officer  at  Toronto  as  upon  Bevision — Erroneous  Prac- 
tice— Oeneral  Objection  to  all  Items — Inefflcacy — Delega-- 
tion  of  Judge^s  Duty  to  Taxing  Officer. 

Appeal  by  plaintifE  from  order  of  Falconbridge,  C.J., 
in  Chambers,  referring  plaintiff's  bill  of  costs  to  the  senior 
taxing  ofl&cer  at  Toronto  to  be  taxed  as  upon  a  revision  of 
taxation  and  to  report. 

The  order  appealed  from  was  made  on  the  application  of 
defendants,  pursuant  to  Rule  774,  to  review  the  taxation  of 
plaintiff's  costs  by  a  local  taxing  ofl&cer. 

Defendants,  being  dissatisfied  with  the  taxation,  delivered, 
pursuant  to  Rule  1182,  to  plaintifif  and  to  the  taxing  officer, 
objections  in  writing  to  the  taxation. 

These  objections,  besides  specifying,  as  objected  to,  a 
large  number  of  the  items  of  the  bill,  and  giving  in  each  ease 
the  reason  for  the  objection,  concluded  with  the  following 
general  complaint:  "  The  defendants  also  complain  that  the 
bill  generally  is  exorbitant,  that  the  allowances  as  a  rule  are 
too  large,  and  that  altogether  too  much  has  been  taxed  for 
folios,  attendances,  etc.,  etc.'' 
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The  local  taxing  officer,  according  to  Jtis  certificate  of  28th 
January,  1905,  considered  the  objections,  and  confirmed  his 
taxation,  but  he  did  not  state  "  the  grounds  and  reasons  of 
his  decision  '*  on  them — probably  because  he  was  not  required 
to  do  so  by  either  party. 

W.  E.  Middleton,  for  plaintiff. 

Orayson  Smith,  for  defendants. 

The  judgment  of  the  Coujt  (Meredith,  C.J.,  Teetzel, 
J.,  Anglin,  J.),  was  delivered  by 

Meredith,  C.J. — It  was  contended  before  us  by  the  ap- 
pellant ...  (1)  that  .  .  .  the  general  complaint 
was  not  a  sufficient  objection  within  the  meaning  of  Rule 
1182,  and  that,  therefore,  as  to  all  the  items  not  otherwise 
specified  in  the  objections,  the  certificate  of  the  taxing  officer 
was  final  and  conclusive  (Rule  774);  and  (2)  that  upon  an 
application  to  review  the  taxation  as  to  any  items  objected  to, 
it  was  not  proper  to  refer  the  items  for  taxation  as  upon  a 
revision,  and  much  less  to  refer  the  whole  bill  of  costs  for 
taxation  in  that  way. 

The  Chief  Justice  appears  to  have  followed  the  course 
adopted  by  the  Chancellor  in  Quay  v.  Quay,  11  P.  R.  258 
(1886),  which  is  thus  stated  by  him  at  p.  260 :  ^T  have  thought 
it  a  convenient  practice,  when  any  case  is  made  on  appeal  as 
to  several  items  or  on  the  ground  of  general  exorbitancy,  to 
refer  the  whole  bill  to  one  of  the  taxing  officers  at  Toronto 
as  upon  a  revision:   Snider  v.  Snider,  11  P.  R.  140.'* 

I  am,  with  great  respect,  of  opinion  that  the  course  which 
the  Chancellor  is  reported  to  have  adopted  is  not  warranted 
by  the  Rules  or  sanctioned  by  the  course  of  judicial  decisions, 
on  the  provisions  of  the  corresponding  English  Rules. 

The  Con.  Rules,  having  been  confirmed  by  legislation,  have- 
the  same  effect  as  an  Act  passed  by  the  provincial  legislature 
itself.     .     .     . 

[Rules  85,  774,  1182,  and  1183,  referred  to.] 
It  would  seem  to  be  reasonably  clear  from  these  provisions 
that  the  local  taxing  officer  had  in  respect  of  the  bill  in  ques- 
tion no  less  powers  than  the  taxing  officers  at  Toronto  possess 
for  the  taxation  of  costs;  that  the  only  remedy  for  an  im- 
proper taxation  by  the  local  taxing  officer  is  an  application 
to  a  Judge  in  Chambers  to  review  the  taxation;  that  only  the 
items  objected  to  in  the  manner  provided  by  Rule  1182  are 
open  to  review;  and  that,  as  to  all  items  not  so  objected  to, 
the  certificate  of  the  local  taxing  officer  is  final  and  conclusive. 

VOL.  V.  O.W.K.  NO.  9—23 
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If  this  be  the  correct  view,  it  follows  that  any  practice  of 
sending  the  whole  bill  to  a  taxing  officer  in  Toronto  for  tax- 
ation, as  upon  a  revision,  is  not  warranted  by  the  Rules. 

A  revision  of  the  bill  of  costs  by  the  taxing  officer  at 
Toronto  is  a  re-taxation  of  the  bill :  Keam  v.  Yeagley,  6  P.  R 
60;  Re  Robertson,  24  Gr.  555,  at  p.  560.  A  review  of  a  tax- 
ation upon  an  appeal  from  the  certificate  of  the  taxing  officer 
is  a  very  different  thing.  On  an  appeal  the  discretion  of  the 
taxing  officer  in  matters  as  to  which  a  discretion  is  vested  in 
him  will  not  be  interfered  with  unless  it  is  manifest  that  he 
has  failed  to  exercise  it  in  a  reasonable  manner:  Holmested 
&  Langton,  pp.  957-8,  and  cases  there  cited;  SnoVs  Annual 
Practice,  1905,  p.  1014,  and  cases  there  cited;  and,  though 
the  Court  may,  it  will  slowly  and  reluctantly,  enter  into  ques- 
tions of  mere  quantum:  Smith  v.  Butler,  L.  R.  19  Eq.  473, 
at  p.  478.  On  a  revision  of  a  taxation,  the  officer  re-taxes 
the  bill,  and  it  is  his  discretion  that  governs  as  to  matters 
which  are  left  to  the  discretion  of  the  taxing  officer,  and  that 
discretion  is  substituted  for  the  discretion  of  the  taxing  officer 
whose  taxation  is  being  revised. 

The  English  Rules  corresponding  to  our  Rules  774,  1182, 
and  1183,  are  Order  LXV.,  rule  27,  sub-rules  39,  40,  41,  and 
42 ;  they  contain  some  provisions  which  are  not  in  our  Rules. 

•  •         ■ 

There  are  to  be  found  in  the  books  numerous  cases  in 
which  the  effect  of  these  Rules  has  been  considered.  The 
cases  shew  that  the  Court  has  invariably  refused,  on  an  appli- 
cation to  review  the  taxation,  to  consider  objections  which 
have  not  been  carried  in  before  the  taxing  officer:  Re  Nation, 
54  L.  T.  648:  Hester  v.  Hester,  34  Ch.  D.  607,  617;  Strous- 
berg  V.  Sanders,  38  W.  R.  117;  Shrapnel  v.  Laing,  20  Q.  B.  D. 
334,  at  p.  337 ;  Craske  v.  Wade,  80  L.  T.  380 ;  and  that  it  is 
very  difficult  where,  owing  to  a  mistake  of  the  solicitor,  ob- 
jections have  not  been  carried  in,  to  obtain  any  relief:  Re 
Furber,  33  L.  J.  303,  343;  Geake  v.  Greenways,  38  L.  J.  132. 
... 

[Stevens  v.  Griffin,  [1897]  2  Q.  B.  368,  referred  to  and 
distinguished.] 

The  Chancellor  in  Quay  v.  Quay  (p.  260)  quoted  as  "  not 
inapposite  to  the  state  of  affairs  in  this  province  ^'  what  was 
said  by  Chitty,  J.,  in  In  re  Wilson,  27  Ch.  D.  242,  245,  as  to 
the  undesirability  of  district  registrars  acting  as  taxing  mas^ 
ters;  but,  fortunately  or  unfortunately,  the  legislature  has 
decentralized  taxations,  and  has  not  vested  in  a  Judge  in 
Chambers  the  powers  which,  by  Order  XXXV.,  rule  4,  is  con- 
ferred upon  an  English  Judge,  and  which  enabled  Chitty,  J., 
to  give  practical  effect  to  the  view  expressed  by  him. 
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Even  if  the  course  of  decision  in  this  province  had  been 
uniformly  in  accordance  with  the  practice  adopted  by  the 
Chancellor  in  Quay  v.  Quay,  I  should  have  gravely  doubted 
whether,  when  it  came  to  be  challenged  for  the  first  time  in  a 
Divisional  Court,  it  would  have  been  proper  to  have  sanctioned 
it,  if  it  be,  as  I  think  it  is,  directly  opposed  to  the  express 
provisions  of  the  statute  law  of  the  province;  but  we  are  not 
called  upon  to  deal  with  such  a  state  of  things.     .     .     . 

TReference  to  Piatt  v.  Grand  Trunk  R  W.  Co.,  12  P.  R. 
273;  Cameron  v.  Cameron,  9  C.  L.  T.  Occ.  N.  196;  Snowden 
V.  Huntington,  12  P.  R.  248.] 

I  come,  therefore,  to  the  clear  conclusion  that  the  Chief 
Justice  had  no  jurisdiction  to  refer  any  of  the  items  objected 
to  for  taxation  as  upon  a  revision,  or  to  review,  either  of  him- 
sdf  or  with  the  assistance  of  the  taxing  officer  at  Toronto, 
any  item  or  part  of  an  item  of  the  bill  as  to  which  an  objec- 
tion had  not  been  brought  in  to  the  local  taxing  officer,  pur- 
suant to  Rule  1182. 

There  remains  to  be  considered  the  question  whether  what 
I  have  spoken  of  as  the  general  complaint  is  a  sufficient  ob- 
jection to  the  items  not  specifically  mentioned,  within  the 
meaning  of  Rule  1182,  and  I  am  of  opinion  that  it  is  not. 
It  may  be  that  the  Rule  is  complied  with  if  the  party  com- 
plaining states  in  his  objection  that  he  objects  to  each  and 
everv  item  of  the  bill,  but  that  has  not  been  done  in  this  case. 
The  complaint  is  not  directed  in  terms  to  all  the  items  not 
specifically  referred  to,  and  it  is  impossible  to  say  to  which 
of  them  objection  is  intended  to  be  taken.  Such  an  objec- 
tion does  not,  as  the  Rule  requires  that  it  shall,  specify 
"concisely  the  items  objected  to,**  and  it  was  not,  therefore, 
open  to  defendants  to  question  any  of  the  items  sought  to  be 
covered  by  this  general  complaint. 

Appeal  allowed,  and  order  varied  by  making  the  reference 
to  review  the  taxation  as  to  the  items  objected  to  as  upon  an 
appeal  from  the  taxation  by  the  local  taxing  officer.  No  costs 
of  appeal  to  either  party. 

I  should  not  have  been  disposed  to  make  the  order  in  the 
form  I  have  proposed  that  it  should  take,  if  Mr.  Middleton 
had  not  consented  to  that  being  done. 

•A  Judge  in  Chambers,  upon  an  application  to  him  under 
Rule  774  to  review  a  taxation,  has,  in  my  opinion,  no  juris- 
diction to  delegate  the  duty  which  the  Rule  imposes  upon 
him,  to  a  taxing  officer  at  Toronto  or  to  any  one  else.  That 
he  may  take  the  opinion  of  that  officer  as  to  any  and  all 
matters  arising  upon  the  application,  I  do  not  question,  but 
that  opinion  must  be  obtainecl  only  for  the  information  of  the 
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Judge^  whose  own  opinion  the  parties  axe  entitled  to  have, 
and  it,  and  it  alone,  is  that  which  the  Rule  permits  to  prevail 
in  determining  the  questions  raised  by  the  appeal. 


Maclennan,  J.A.  March  2nd,  1905. 

c.a. — chambers. 

Re  prince  EDWARD  PROVINCIAL  ELECTION. 

Pa/rliamentarif  ElecUons — Balhts — Recount  —  Jurisdiction  of 
Deputy  County  Court  Judge — Absence  of  Statement  by 
Deputy  Returning  Officer  as  to  ResuU  of  PoU — Substituted 
Statement  —  Two  Crosses  on  Ballot  —  Erasure  of  one — 
Irregular  Cross. 

Appeal  by  R.  A.  Norman,  one  of  the  candidates,  from  the 
decision  of  the  deputy  Judge  of  the  County  Court  of  Prince 
Edward,  on  a  recount  of  ballots. 

E.  E.  A.  DuVemet  and  D.  C.  Ross,  for  appellant. 

C.  H.  Widdifield,  Picton,  for  Morley  Currie,  the  other 
candidate. 

Maclennan,  J.A. — An  objection  to  the  jurisdiction  of 
the  deputy  Judge,  taken  by  the  respondent  and  overruled  by 
the  Judge,  was  renewed  before  me. 

I  do  not  think  the  objection  well  founded.  Sections  9 
and  10  of  the  Ix)cal  Courts  Act,  R.  S.  0.  1897  ch.  54,  pro- 
vide for  the  appointment  of  a  deputy  Judge,  and  that  in  ca^ 
of  the  death,  illness,  or  absence  of  the  Judge,  he  shall  have 
authority  to  perform,  in  the  place  of  the  Judge,  in  the  county 
for  which  he  is  deputy,  all  the  duties  of  and  incident  to  the 
oflice  of  the  Judge  of  the  County  Court,  and  all  acts  required 
or  allowed  to  be  done  by  the  Judge  of  the  County  Court  under 
that  or  any  other  statute,  unless  when  by  such  statute  it  is 
otherwise  expressly  provided.  It  is  admitted  that  the  County 
Court  Judge  was  ill  at  the  time  this  proceeding  was  taken 
and  proceeded  with,  and  there  is  no  express  provision  of  any 
statute  excluding  the  application  of  the  section  in  the  case 
of  a  recount. 

The  principal  ground  of  the  appeal  is  that  the  Judge 
should  not  have  counted  the  ballots  marked  at  polling  sub- 
division No.  1,  Hallowell,  but  should  have  rejected  them  all, 
because  of  non-compliance  by  the  deputy  returning  oflScer 
with  the  statutory  directions  contained  in  sees.  112  and  114 
of  the  Election  Act,  as  to  proceedings  at  the  close  of  the  poll. 
It  is  not  disputed  that  the  alleged  non-compliance  by  the 
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deputy  returning  officer  occurred,  but  it  does  not  appear  that 
the  returning  officer  had  any  difficulty  in  ascertaining  the 
number  of  votes  cast  at  that  poll  for  the  respective  parties. 

The  returning  officer,  finding  that  the  deputy  at  this  poll 
had  not  made  or  signed  the  statements  required  by  the  Act, 
took  a  written  statement  on  oath  from  him,  that  he  remem- 
bered that  the  number  of  votes  cast  for  Currie  was  69,  and 
for  Norman  48,  and  that  he  had  given  a  certificate  to  that 
eHect  to  the  agents  of  the  respective  candidates.  The  cor- 
rectness of  that  statement  on  oath  is  not  questioned,  nor  that 
the  numbers  were  69  for  Currie  and  48  for  Norman. 

There  is  nothing  in  the  Act  making  invalid  or  void  the 
votes  cast  at  any  particular  poll  in  case  the  deputy  returning 
ofTioer  has  failed  to  comply  with  the  requirements  of  the  Act 
after  the  close  of  the  poll.  And  sec.  133,  as  amended  by  62 
Viet.  (2)  ch.  5,  sec.  4,  makes  provision  for  ascertaining  the 
true  facts  in  case  the  deputy  returning  officer  has  failed  to 
comply  with  any  such  requirements.  I  am,  therefore,  of 
opinion  that  the  Judge  rightly  decided  that  the  votes  polled 
at  the  subdivision  referred  to  had  been  properly  counted  and 
ought  not  to  be  rejected. 

Objection  was  made  by  the  appellant  to  the  Judge's  deci- 
sion with  respect  to  ...  18  particular  ballots.  I  dis- 
posed of  16  of  these  on  the  argument,  affirming  the  decisions 
of  the  Judge,  and  I  reserved  two  for  further  consideration. 
These  were  No.  5140,  subdivision  1,  South  Maryburgh,  and 
No.  6814,  subdivision  7,  Picton. 

No.  5140  had  a  well-formed  cross  in  Norman's  division, 
but  in  Currie's  division  there  was  distinct  indication  that  a 
CTO«s  had  been  placed  there,  which  was  afterwards  carefully 
erased  with  a  knife  or  other  sharp  instrument.  It  is  said  to 
have  been  found  in  the  spoiled  ballot  envelope,  but  it  is  not 
marked  "  cancelled,^'  as  required  by  sec.  109,  in  the  case  of  a 
spoiled  ballot :  and  moreover  the  total  number  of  ballots  found 
is  one  short  of  the  number  of  votes  polled  at  that  subdivision 
unless  this  one  is  counted.  I  think  the  fair  inference  is  that 
this  was  not  a  spoiled  ballot,  and  that  it  was  placed  in  the 
envelope  for  spoiled  ballots  by  mistake.  If  that  is  so,  it 
ought  to  have  been  counted  for  Norman,  as  was  done  in  the 
West  Elgin  case,  2  Ont.  Elec.  Cas.  45:  and  in  the  Tiennox 
rase,  4  0.  L.  R.  378,  1  0.  W.  R.  472. 

The  other  ballot.  No.  6814,  was  also  marked  in  Norman's 
division,  but  was  rejected,  the  mark  being  something  like  a 
capital  Q.  I  think  numerous  decisions  require  me  to  hold 
that  this  ballot  was  well-marked,  and  ought    to   have   been 
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allowed  for   Mr.    Norman:    see    West   Hiiron,  2  Ont.  Elec. 
Cas.  58. 

The  result  is  that  the  appeal  f  ails^  and  must  be  dismissed, 
except  as  to  the  two  ballots  numbered  5140  and  6814^  and 
that  the  appellant  must  pay  the  costs. 


Maclennan,  J.A.  March  2nd,  1905. 

c.a.^-chambers. 

Re  west  HURON  PROVINCIAL  ELECTION. 

Parliamentary  JSlections  —  Ballot  —  Recount  —  Sufficiency  of 
Marks — Mistake  in  Initials  of  Deputy  Returning  Officer — 
Tom  Ballot — Ballot  without  Initials — Mistake  of  Officer — 
Ballots  Wrongfully  Numbered  by  Officer — Disclosing  Iden- 
tity of  Voters, 

Appeal  by  D.  Holmes,  one  of  the  candidates  at  the  elec- 
tion, from  a  recount  of  votes  by  the  senior  Judge  of  the 
Counts'  Court  of  Huron. 

ft 

E.  L.  Dickinson,  Goderich,  for  appellant. 

H.  M.  Mowat,  K.C.,  and  J.  L.  Killoran,  Goderich,  for 
M.  G.  Cameron,  the  other  candidate. 

Maclennan,  J.A. — The  appeal  was  limited  to  6  ballots; 
No.  5358,  not  counted  for  Holmes;  Nos.  3189,  4183,  9493, 
7699,  and  6084,  counted  for  Cameron;  and  all  the  ballots  in 
polling  subdivision  No.  4,  Goderich. 

The  only  question  as  to  3189,  4183,  and  9493,  is  the  suflS- 
ciency  of  the  mark  as  a  cross,  and  I  think  the  Judge  was 
clearly  right  in  holding  the  marks  sufficient,  and  the  ballots 
valid. 

The  objection  to  No.  6084  was  that  the  initials  of  the 
deput}'  returning  officer  on  the  back  were  the  letters  "  B.  S.,'* 
iilstead  of  "  R.  S.*^  The  learned  Judge  came  to  the  conclu- 
sion that  the  initials  were  placed  thereon  by  the  deputy  re- 
turning officer,  and  were  in  his  handwriting,  and  that  B.  was 
a  mistake  for  E.,  and  that  the  validity  of  the  ballot  was  saved 
by  sec.  112  (3)  of  the  Act.  I  cannot  say  that  his  conclusion 
of  fact  is  wrong,  and  I  must  therefore  affirm  his  decision. 

No.  7699  was  objected  to  on  the  ground  that,  when  pro- 
duced, it  was  found  to  be  torn  in  two  along  an  irregular  line, 
lengthwise  of  the  ballot,  and  the  two  parts  were  pinned  to- 
gether, no  part  of  the  original  ballot  being  absent  or  wanting. 
In  all  other  respects  it  was  perfect,  and  properly  marked  for 
Cameron.     .     .     The  case  diflFers  from  that  of  West  Huron, 
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2  Ont.  Elec.  Cas.  62^  where  a  substantial  part  of  the  ballot, 
the  part  having  the  official  number  upon  it,  had  been  torn  off 
and  was  wanting,  and  is  more  like  Be  West  Elgin  (No.  1),  2 
Ont.  Elec.  Cas.  32:  and  see  Woodward  v.  Sarsons,  L.  R,  10 
C.  P.  733;  and  Edgar  v.  McCallum,  H.  E.  C.  725  and  734. 
I  affirm  the  Judge^s  decision  as  to  this  ballot. 

No.  6358  was  marked  for  Holmes,  but  had  not  the  initials 
of  the  deputy  returning  officer  on  the  back.  It  was  rejected 
by  the  deputy  returning  officer,  and  returned  in  a  rejected 
ballot  envelope.  There  was  another  ballot.  No.  5359,  in  the 
same  division,  which  was  not  marked  for  either  candidate,  but 
had  the  deputy's  initials  indorsed  thereon.  This  ballot  was 
returned  in  the  spoiled  ballot  envelope,  but  is  not  marked 
"cancelled,"  as  required  in  such  a  case  by  sec.  109.  Nor  does 
it  appear  that  the  counterfoil  was  similarly  marked. 

Both  parties  suggest  that,  inasmuch  as  5358  and  5359  are 
consecutive  numbers,  the  deputy  returning  officer  must  by 
mistake  have  torn  both  off  the  counterfoils  at  once,  have  put 
his  initials  on  the  lower  one  of  the  two,  and  have  handed  both 
to  the  voter,  who,  without  observing  that  there  were  two, 
marked  the  upper  one.  The  appellant  suggests  that  the 
mistake  was  discovered  when  the  ballots  were  about  to  be 
placed  in  the  box,  and  that  5358  was  then  put  in  the  box, 
5359  put  aside  as  spoiled,  and  put  in  the  spoiled  envelope. 
The  respondent,  on  the  other  hand,  suggests  that  the  voter 
folded  both  ballots  as  directed  by  sec.  103,  and  delivered  them 
so  folded  to  the  deputy  returning  officer,  who,  without  unfold- 
ing or  discovering  that  there  were  two  ballots,  deposited  them 
both  in  the  hox. 

The  learned  Judge's  statement  and  finding  is  as  follows: 
" .  -  .  .  In  this  polling  division  111  persons  voted,  and 
112  ballot  papers  were  returned  by  the  deputy  returning 
officer,  including  5358  and  5359,  and  Mr.  Dickinson  contends 
that,  treating  5359  as  a  spoiled  ballot,  5358  is  necessar}'  and 
must  be  counted  to  equal  the  number  of  voters.  In  the  ab- 
sence of  evidence,  I  do  not  find  as  a  fact  that  the  spoiled 
ballot  paper  5359  was  in  the  ballot  box,  but  from  the  fact  that 
it  hears  no  mark  of  any  kind  that  could  be  said  to  spoil  it, 
and  is  not  mutilated,  and  as  5358  was  undoubtedly  found  in 
the  ballot  box  without  the  initials  of  the  deputy  returning 
officer,  and  as  thev  are  consecutive  numbers,  I  infer  that  thev 
must  have  adhered  together,  and  have  been  given  out  J^s  one 
ballot,  and  as  such  went  into  the  ballot  box,  and  were  found  to 
be  two  ballot  papers  at  the  close  of  the  poll,  which  made  one 
ballot  too  many,  and  that  the  deputy  returnini:  ofTicer,  follow- 
ing sec.  112,  sub-sec.  1,  rejected  5358  as  not  hoaring  his  in- 


380  ^'^^'   ONTAJCW    WJSJUKLY  REPORTER. 

itials;  and^  as  I  felt  bound  by  the  same  section^  I  felt  it  my 
duty  under  that  section  to  reject  5358  and  to  count  5359  as 
one  of  the  ballots  cast/^ 

I  have  felt  a  desire,  if  possible,  to  allow  this  ballot,  fairly 
and  honestly  marked  by  the  voter  for  the  candidate  of  his 
choice.     Even  if  he  noticed  that  there  were  two  papers,  he 
may  have  thought  that  was  the  proper  method  of  voting,  hav- 
ing received  them  both  from  the  deputy  returning  ofl&cer.  He 
therefore  complied  with  sec.  103,  folded  them  across  so  as  to 
conceal  the  names  of  the  candidates  and  the  mark  on  the  face 
of  the  paper,  and  so  as  to  expose  ihe  initials  of  the  deputy 
returning  officer  and  the  number  on  the  back,  and  delivered 
them  so  folded  to  the  deputy  returning  officer.     The  folds  of 
both  papers  correspond  exactly,  shewing  that  he  must  have 
done  all  that.     The  same  section,  103,  requires  the  depuiy 
returning  officer,  when  the  ballot  is  delivered  to  him,  to  de- 
posit it  in  the  ballot  box,  without  unfolding  it,  or  in  any  way 
disclosing  the  names  of  the  candidates,  or  the  mark  made  by 
the  elector.     His  duty  is  merely  to  verify  his  own  initials  and 
the  number  on  the  back  of  the  paper,  and  he  is  expressly 
forbidden  to  unfold  it.     I  am  therefore  compelled  to  agree 
with  the  inferences  of  the  Judge  that  both  papers  folded 
together  were  placed  in  the  box  by  the  deputy  returning 
officer,  and  that  when  the  ballots  were  counted  at  the  close  of 
the  poll,  No.  5358,  although  properly  marked,  being  found 
without  initials,  had  to  be  rejected,  as  required  by  sec.  112. 
I  have  considered  whether  these  papers  could  not  be  treated  as 
one  ballot,  and  be  allowed;  but  I  think  I  may  not  do  that. 
That  would  be  to  condone  the  error  of  the  deputy  returning 
officer,  and  to  encourage  laxity  in  the  discharge  of  an  import- 
ant public  duty.     The  ballot  must  be  held  to  have  been  rightly 
rejected. 

The  remaining  objection  is  as  to  the  ballots  in  polling 
subdivision  No.  4,  Goderich. 

The  contention  was  that  all  those  ballots  should  have  been 
rejected,  for  the  reason  that  they  were  all  marked  on  the  back 
with  the  number  in  the  poll  book  opposite  to  the  name  of  each 
voter,  and  that  by  that  means  the  identity  of  each  voter  could 
be  discovered. 

The  Judge  came  to  the  conclusion  that  the  numbers  were 
placed  on  the  ballots  by  the  deputy  returning  officer,  and  that 
the  case  was  governed  by  sub-sec.  3  of  sec.  112,  and  that  the 
validity  of  the  ballots  was  not  therebv  affected. 

The  Judge  had  ample  evidence  before  him  to  enable  him 
to  judge  whether  the  numbers  had  been  placed  by  the  deputy 
return  I  rfi  officer  or  his  poll  clerk,  evidence  which  I  have  not 
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before  me,  the  appeal  being  a  limited  one,  and  I  cannot  review 
his  decision  on  that  question  of  fact. 

This  objection  was  not  urged  before  me  with  much  con- 
fidence; nor  coxdd  it  be,  having  regard  to  the  decision  in  Re 
Eussell  (2),  H.  E.  C.  619,  which  decides  the  very  point  in- 
volved. 

The  appeal  fails  on  all  the  grounds  of  objection,  and  I 
think  must  be  dismissed  with  costs. 


Cartwright,  Master.  March  3rd,  1905. 

chambers. 

CITY  OP  TORONTO  v.  RAMSDEN. 

CITY  OF  TORONTO  v.  McDONELL. 

Dismissal  of  Action — Delai^  in  Delivery  of  Statement  of  Claim 
— Irregular  Delivery  after  Tim^  Expired  —  Validating 
Order — Terms — Possession  of  Land — Improvements. 

Motion  by  defendants  to  dismiss  actions  for  want  of  pro- 
secution or  to  strike  out  statements  of  claim  as  irregular. 

J.  E.  Jones,  for  defendants. 

F.  R.  MacKelcan,  for  plaintiffs.  ^ 

The  Master. — Plaintiffs  seek  to  recover  possession  of 
certain  lands  forming  part  of  what  is  called  "  the  sand-bars,^^ 
south  of  Ashbridge^s  bay.  The  writs  of  summons  were 
issued  and  served  on  9th  September,  1902,  and  defendants 
duly  appeared  on  19th  September,  1902.  The  solicitor  for 
the  plaintiffs  stated  on  affidavit  that  "  about  the  date  when  the 
time  expired,  under  the  Rules,  to  deliver  statements  of  claim, 
I  asked  a  member  of  the  firm  of  defendants'  solicitors  to 
grant  further  time  to  deliver  same,  to  which  he  assented.'' 
This  is  not  denied.  The  affidavit  goes  on:  "  No  particular 
time  was  mentioned,  and,  as  I  never  received  any  request 
since  that  time  from  the  said  solicitors  to  deliver  statements 
of  claim,  or  any  notice  that  they  objected:  to  the  matter  stand- 
ing, I  took  it  for  granted  that  there  was  no  objection.'^  The 
affidavit  further  states  that  the  delay  was  due  to  a  doubt  as 
to  whether  the  lands  were  within  the  jurisdiction  of  the  Do- 
minion or  the  Province,  and  also  from  inability  to  get  evi- 
dence to  meet  the  defence  of  title  by  possession  which  he 
thought  would  be  raised. 

Without  any  order  a  statement  of  claim  in  each  action 
was  filed  on  3rd  Februarv,  1905.     .     .     . 

It  would  have  been  better  had  plaintiffs  filed  their  state- 
ments of  claim  within  a  shorter  time  than  2  vears  and  more 
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after  they  were  due.  Plaintiflfs  were  not  justified  in  waiting 
so  long  without  the  express  consent  of  defendants^  solicitors 
or  obtaining  an  order  for  that  purpose.     .     .     . 

In  the  first  action  an  affidavit  has  been  filed  stating  that 
towards  the  end  of  last  year  there  was  a  fire  on  the  premises 
in  question  in  that  action,  and  relying  upon  the  supposed 
fact  that  the  action  was  at  an  end^  the  mother  of  defendaat 
in  that  action  rebuilt  part  of  the  l)umt  premises,  and  ex- 
pended considerable  money  thereon. 

The  defendant  in  the  second  action  .  .  .  says  that, 
in  the  belief  that  the  litigation  was  at  an  end,  he  has  laid  out 
a  great  deal  of  time  and  money  on  the  buildings  and  prem- 
ises, having  practically  rebuilt  the  house.  .  .  .  and  that 
it  is  now  worth  6  times  as  much  as  when  this  action  was 
begun. 

In  these  circimistances,  I  think  that  an  order  should  be 
made  allowing  the  statements  of  claim  to  stand,  and  giving 
defendants  such  further  time  to  put  in  their  defences  as  they 
may  desire.  But  plaintiffs  must  agree,  in  case  they  succeed 
in  the  actions,  to  allow  defendants  to  have  the  benefit  of  R. 
S.  0.  1897  ch.  119,  sec.  30,  as  to  any  lasting  improvements 
made  by  them  since  1st  April,  1903,  and  before  1st  February, 
1905;  and  a  direction  to  that  effect  should  be  inserted  in  the 
order. 

The  costs  of  the  motions  will  be  to  defendants  in  anv  event. 


Teetzel,  J.  March  1st,  1905. 

weekly  court. 

Re  bower. 

Settlement — Trust  Deed — Construction — Equitable  Estate  in 
Fee  of  Settlor  —  Rule  in  Shelley's  Case  —  Devolution  of 
Estates  Act — Distribution  of  Estate. 

Motion  under  Rule  938  by  John  Balmer  and  Cornelius 
McBrayne,  trustees  under  a  certain  trust  deed,  dated  31st 
January,  1884,  executed  by  William  Bower,  since  deceased, 
for  an  order  determining  two  questions  arising  upon  the  con- 
struction of  the  trust  deed,  viz.:  (1)  Who  are  to  share  in  the 
trust  estate  as  the  right  heirs  of  William  Bower  according  to 
the  laws  of  descent  in  Ontario?  (2)  Whether  under  the  trust 
deed  the  property  vests  in  the  administratrix  of  the  estate  of 
William  Bower,  under  the  Devolution  of  Estates  Act,  for  the 
purposes  of  distribution. 

The  trust  deed  conveyed  to  the  applicants  (and  another 
trustee,  since  deceased)  a  farm  of  80  acres,  "  to  have  and  to 
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hold  the  same^  with  the  appurtenances  unto  the  said  parties 
of  the  second  part  (trustees),  their  heirs  and  assigns  forever, 
to  the  use  and  upon  the  following  trusts,  namely,  first,  to 
lease  and  demise  the  said  land  .  .  .  and  out  of  the  rents 
and  profits  of  said  land  to  pay  any  rates  or  taxes  that  may  be 
levied  or  become  payable  upon  said  land,  and  the  expenses 
and  disbursements  incidental  to  the  carrying  out  of  this  trust, 
and  to  pay  the  balance  of  said  rents  and  profits  over  to  the 
said  party  of  the  first  part  (settlor)  for  his  maintenance  and 
support,  annually,  without  any  abatement  or  deduction  what- 
ever, during  the  remainder  of  his  natural  life,  and  after  the 
death  of  the  said  party  of  the  first  part,  then  in  trust  to  con- 
vey and  assign  the  said  lands  to  such  person  or  persons  as  the 
said  party  of  the  first  part  shall,  by  his  last  will  and  testa- 
ment in  writing  executed  by  him  so  as  to  pass  real  estate  in 
the  Province  of  Ontario,  limit  and  appoint,  and  in  the  event 
of  his  dying  without  making  such  will,  then  to  hold  the  same 
in  trust  for  the  right  heirs  of  the  said  party  of  the  first  part, 
according  to  the  laws  of  descent  in  Ontario,  in  fee  simple." 

William  Bower  died  on  21st  February,  1903,  without 
having  made  a  will,  leaving  as  his  next  of  kin  a  brother  and 
two  sisters^  and  the  children  of  two  deceased  sisters. 

W.  S.  McBrayne,  Hamilton,  for  the  trustees  and  the  ad- 
ministratrix, contended  that  there  was  an  equitable  estate  in 
fee  in  the  settlor  by  reason  of  the  application  of  the  rule  in 
Shelle3r'8  case,  and  that  the  property  vested  in  the  adminis- 
tratrix at  his  death  in  precisely  the  same  manner  as  if  there 
had  been  no  trust  deed:  Farwell  on  Powers,  2nd  ed.,  p.  56; 
Eichardson  v.  Harrison,  16  Q.  B.  D.  85;  Cooper  v.  Kynock, 
L.  R.  7  Ch.  398;  In  re  White  and  Hyndle,  7  Ch.  D.  201; 
Armour  on  Devolution,  p.  17;  Preston  on  Estates,  pp.  504, 
506. 

The  next  of  kin  were  not  represented. 

Teetzel,  J. — Upon  the  authorities  cited  .  .  .  it  is 
quite  clear  that  the  settlor  was  possessed  of  an  equitable  estate 
in  fee  simple  in  the  lands  described  in  the  trust  deed  .  .  . 
which  estate  is  now,  under  the  Devolution  of  Estates  Act, 
vested  in  the  administratrix.  There  being  no  disposition  of 
the  estate  provided  for  under  the  deed  upon  the  testator^s 
death,  the  duty  is  cast  upon  the  administratrix  to  proceed  to 
realize  upon  and  distribute  the  estate  under  the  provisions 
of  that  Act. 

As  there  appears  to  be  no  conflict  between  the  trustees  and 
the  administratrix,  I  do  not  consider  it  at  present  necessary 
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to  determine  whether  the  legal  estate  is  in  the  trustees  or 
administratrix.     To  remove  any  question  on  this  point,  when 
title  is  being  made  both  should  join  in  the  conveyance. 
Costs  out  of  the  estate. 


HoDGiNS,  Loc.J.  December  1st,  1904. 

exchequer  court  of  canada. 

(In  Admiralty.) 

REX  V.  THE  "TTTTTLE.^' 

Ship — Arrest — Belease — Re-arrest — Escape — Burden  of  Proof 

— Bond — Pleadings. 

Motion  by  the  Crown  for  a  bond  and  pleadings. 
A.  6.. Murray,  North  Bay,  for  the  Crown. 
E.  G.  Morris,  for  the  ship. 

HoDGiNS,  Loc.J. — The  proceedings  before  me  on  this 
interlocutory  application  disclose  several  irregular  and  un- 
explained proceedings  on  the  part  of  some  of  the  officials  con- 
cerned in  the  following  matters. 

On  ^nd  August,  1904,  a  writ  of  summons  and  warrant  of 
arrest  were  issued  out  of  this  Court  against  the  ship  "  H.  B.. 
Tuttle  ^'  for  injuries  caused  by  her  to  the  Indian  Point  bridge 
in  Manitoulin.  On  4th  August  the  ship  was  arrested  at 
French  River  by  the  collector  of  customs  at  that  port.  On 
8th  August  the  following  telegram  from  the  public  works 
department  was  sent  to  the  solicitor  for  the  Crown  at  Gore 
Bay : 

"  H.  B.  Tuttle  was  sold  by  marshal  Admiralty  Court  in 
1903.     Claim  now  invalid.     Attorney  advises  release.'^ 

On  the  following  day  the  above  telegram  was  cancelled  by 
the  following  to  the  same  solicitor: 

"  Message  of  yesterday  cancelled.  On  further  information 
with  regard  to  the  Tuttle  withdraw  order  for  release  at  once.^' 

This  telegram  was  supplemented  by  the  following  on  the 
same  day : 

"  On  reading  your  letter  of  6th,  Attorney-General  desires 
Tuttle  held  and  wire  of  yesterday  cancelled.^' 

But  it  was  admitted  during  the  argument  that  some  per- 
son interested  in  the  ship  obtained  from  the  public  works 
department  (whether  from  the  head  or  a  subordinate  officer 
of  the  department  has  not  been  disclosed)  a  copy  of  the  first 
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mentioned  telegram  advising  release  of  the  ship.  A  copy  of 
this  telegram  appears  to  have  been  telegraphed  to  the  collector 
of  customs  to  whom  the  warrant  of  arrest  had  been  sent,  in 
whose  custody  the  ship  then  was,  who,  without  any  communi- 
cation with  tiie  solicitor  for  the  Crown  to  whom  the  telegram 
had  been  addressed,  and  without  any  order  of  the  Judge,  or 
direction  from  the  registrar  of  the  Court,  or  any  other  warrant 
than  the  copy  of  the  telegram  mentioned  above,  released  the 
ship  "  Tuttle  '^  from  the  arrest  whicli  had  been  made  on  4th 
August  under  the  authority  of  the  warrant  of  arrest  which 
had  issued  from  this  Court. 

The  rules  of  this  Admiralty  Court  respecting  the  release 
of  ships  and  property  so  arrested  are  set  out  in  Eules  53  to 
59.  Ships  so  arrested  can  only  be  released  by  order  of  the 
Judge  or  by  a  release  issued  by  the  registrar  under  the  pre- 
scribed conditions  as  to  securi^. 

On  12th  August  the  collector  of  customs  at  Little  Current 
Bent  the  following  telegram  to  the  solicitor  for  the  Crown: 

"  Have  cleared  Str.  Tuttle  for  Buffalo,  to  save  further 
expense,  on  copy  of  McXaughton's  telegram  8th.  Send 
formal  release." 

The  act  of  the  collector  in  releasing  the  "Tuttle,"  "on 
copy  of  McNaughton^s  telegram  8th"  (the  first  telegram 
above),  appears  to  have  been  unauthorized,  and  in  entire  dis- 
regard of  the  rules  of  this  Court,  above  cited,  authorizing 
releases  of  "  property  arrested  by  warrant." 

Xo  explanation  has  been  given  by  any  ofi&cial  of  the  public 
works  department  of  the  circumstances  in  which  a  copy  of 
the  first  or  McNaughton^s  telegram  was  furnished  to  some 
person  interested  in  the  ship.  Nor  has  any  explanation  been 
given  by  the  collector  of  customs  of  the  circumstances  in 
which  he  released  the  ship  without  the  authority  which  the 
Admiralty  rules  prescribe. 

I  cannot,  on  this  interlocutory  application  for  pleadings 
and  a  bond,  try  the  questions  involved  in  the  arrest  and  re- 
lease of  the  ship  on  the  11th  August  last.  All  the  facts  af- 
fecting these  questions  have  not  been  proved  or  explained, 
and  they  must  therefore  be  reserved  for  the  trial. 

On  12th  August  an  appearance  was  entered  by  a  solicitor 
for  the  ship  "  Tuttle,"  and  the  owners  thereof. 

Mr.  Murray,  solicitor  for  the  Crown,  in  his  affidavit  states 
that  '*  no  release  was  sent  to  the  customs  officer,  as  requested 
by  his  telegram,  but  I  immediately  requested  the  public  works 
department  to  have  the  ship  arrested  at  Windsor  by  His 
Majesty^s  collector  of  customs  there,  in  whose  hands  I  had 
previously  placed  a  warrant  of  arrest;  and  I  am  informed 
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that  the  collector  of  customs  at  Windsor  did  duly  arrest  the 
said  ship,  but  that  she  escaped  from  his  custody,  as  appears 
from  the  telegram  now  shewn  to  me  and  marked  exhibit  C. 
hereto/'  The  telegram  is  as  follows:  ^'Windsor,  August 
17,  1904.  Tuttle  arrested  on  Saturday  but  escaped  later;  am 
sending  full  report  to  department,  Toronto.  J.  A.  Smith, 
collector/' 

Some  of  the  facts  respecting  the  arrest  of  the  "  Tuttle  " 
appear  to  be  as  follows: 

On  13th  August  the  following  telegram  was  sent  from 
the  Attorney-General's  office  to  the  collector  of  customs  at 
Amherstburg  (not  Windsor):  "Arrest  steam  barge  H.  B. 
Tuttle  on  passing  through  channel  there  on  warrant  from 
Maritime  Court  at  instance  of  public  works  department  of 
Ontario." 

On  the  same  day  a  customs  ofl&cer  of  the  Amherstburg 
office  went  on  board  the  "  Tuttle,"  and  shewed  the  master  the 
telegram  and  "placed  the  ship  under  arrest."  The  vessel, 
however,  proceeded  for  about  two  miles  and  then  ran  aground. 
The  detailed  statement  of  the  customs  officer  in  making  the 
arrest  is  set  forth  m  his  affidavit.  But  he  is  silent  as  to  the 
escape. 

Neither  the  "  full  report "  of  the  collector  of  customs  at 
Windsor,  nor  a  report  from  the  collector  of  customs  at 
Amherstburg,  whose  officer  made  the  arrest,  as  to  how  the 
ship  escaped  from  custody,  has  been  furnished  on  this  inter- 
locutory application. 

The  full  and  consecutive  proceedings  affecting  the  arrest 
and  release,  the  re-arrest  and  the  escape  of  the  ship,  are 
therefore  incomplete  and  unsatisfactory.  But,  from  what 
appears,  I  think  the  fact  of  the  arrest  and  improper  release 
of  the  ship  at  French  River  is  prima  facie  established,  and 
that  the  onus  of  proving  that  the  ship  was  lawfully  released 
from  custody  by  the  collector  of  customs  at  French  River, 
lies  therefore  on  the  owners. 

Then  as  to  the  bond  moved  for  by  the  Crown.  I  find  that 
the  correspondence  between  the  solicitors  shews  that  the 
solicitor  for  the  owners,  as  late  as  26th  September,  1904,  over 
a  month  after  the  alleged  release  by  the  collector  of  customs 
at  French  River,  agreed  to  give  a  bond.  I  must,  therefore, 
hold  that  the  owners  are  bound  to  give  the  bond  agreed  upon. 
After  the  bond  has  been  given  and  approved,  an  order  for 
pleadings  may  issue. 

Costs  are  reserved  to  the  hearing. 


SMART  r.  DAlfA.  3g7 

January  23rd.  1905. 
C.A. 

SMAET  V.  DANA. 

Band — Sheriff — Predecessor  in  Office — Agreement  to  Pay  Anr- 
nuity  out  of  Revenues — Appointment  Conditional  on  Pay- 
ment— Bond  for  Payment — Effect  of  Resignation  and  Un- 
conditional  Re-appointment — Res  Judicata — Judgment  on 
Issue — Right  of  Appeal. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  3  0.  W.  B.  89,  in  favour  of  plaintiff  on  the  trial  of  an 
issue  directed  at  the  hearing  of  a  petition  by  way  of  sci.  fa. 
upon  a  judgment  recovered  in  an  action  by  the  former  sheriff 
of  Leeds  and  Grenville  against  the  present  sheriff  and  his 
sureties  on  a  bond  for  $10,000  to  secure  payment  to  plaintiff 
out  of  the  revenues  of  the  office  of  $1,200  a  year. 

Falconbridge,  C.J.,  held  that  defendant  Dana  could  not 
by  resignation  and  re-appointment  to  the  office  relieve  himself 
and  his  sureties  from  liability. 

The  facts  are  set  out  in  the  judgment  of  Street,  J.,  5 
0.  L.  E.  461,  2  0.  W.  R.  287. 

A.  B.  Aylesworth,  K.C.,  for  defendants,  appellants. 

Q.  F.  Shepley,  K.C.,  and  J.  A.  Ritchie,  Ottawa,  for  plain- 
tiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A. — .  .  .  Upon  the  evidence  it  must  be  taken, 
although  I  do  not  specially  rest  my  decision  upon  it,  that 
defendant  Dana^s  resignation  was  made  in  good  faith,  that  is 
to  say,  that  it  was  absolute  and  imqualified,  and  not  upon  any 
understanding,  express  or  implied,  that,  if  accepted,  he  should 
be  re-appointed  to  office.  Want  of  good  faith  is  not  to  be 
imputed  to  the  Crown,  who  undoubtedly  had  the  right  to  per- 
mit, and  who  did  permit,  the  resignation,  and  who  by  accept- 
ing it  made  it  effectual.  The  office  thereby  became  vacant, 
and  a  few  weeks  afterwards,  without  any  solicitation  on  de- 
fendant Dana^s  part,  was  again  granted  to  him,  as  a  mere  act 
of  grace  and  favour,  discharged  of  the  condition  in  the  former 
commission. 

This,  with  all  due  respect,  was,  in  my  opinion,  an  entire 
discharge  of  defendants  from  all  further  liability  upon  their 
bond. 

B^ard  must  be  had  to  the  peculiar  nature  of  the  contract. 
Apart  from  the  consent  of  the  Crown,  authorizing  payment 
of  an  annuity  out  of  the  fees,  etc.,  of  the  office,  testified  in 
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the  commission  itself  ^  such  a  contract  would  be  illegal  as  being 
contrary  to  the  6  &  6  Edw.  VI.  and  49  Geo.  III.  ch.  126: 
Eegina  v.  Mercer,  17  TJ.  C.  E.  601;  Regina  v.  Moodie,  20  U. 
C.  R.  389 :  and,  by  the  very  terms  of  the  condition,  and  of  the 
obligation  referring  to  and  reciting  it,  the  annuity  was  pay- 
able out  of  the  fees  of  the  office  held  under  the  particular 
^  commission  of  the  1st  November,  1898.  It  was  attached  to 
that  commission,  and  was  payable  only  during  the  occupancy 
of  the  office  thereunder,  and  when  the  commission  was  gone 
there  ceased  to  be  any  contract  to  pay  it.  The  office  is  now 
held  under  the  new  commission,  and  the  former,  which  alone 
gave  any  force  to  defendants^  obligation,  has  ipso  facto  been 
revoked  or  discharged. 

Whether,  in  any  circumstances,  an  action  would  have  lain 
against  defendant  Dana  for  procuring  or  inducing  the  Crown 
to  cancel  the  former,  it  is  not  necessary  to  determine.  I  do 
not  suggest  that  it  would.  The  office  was  not  one  from 
which  defendant  Dana  could  have  discharged  himself  by  his 
own  act.  So  long  as  he  held  it  under  the  earlier  commission, 
he  was  bound  to  pay  the  annuity  to  the  extent  to  which  the 
fees,  etc.,  receivable  thereunder  would  have  enabled  him  to 
do  so,  but  I  can  see  no  implied  obligation  on  his  part  to  re- 
frain from  invoking  the  consideration  of  the  Crown  to  relieve 
him  from  the  obligation  it  had  imposed  upon  him.  By  his 
own  act  alone  he  could  not  disable  himself  from  complying 
with  it,  but,  if  the  Crown  shoxdd  think  it  right,  in  all  the 
circumstances  of  the  case,  to  do  so,  either  by  accepting  his 
resignation  or  discharging  him,  there  can  be  no  reason,  in  my 
opinion,  why  that  should  not  effectually  be  done. 

For  these  reasons,  the  principle  of  such  cases  as  Mclntyre 
V.  Belcher,  14  C.  B.  N.  S.  654,  Ogden  v.  Nelson,  [1904]  2 
K.  B.  410,  and  Day  v.  Singleton,  [1899]  2  Ch.  320,  is  in- 
applicable, the  liability  having  been  put  an  end  to,  or  the 
defence  to  any  further  claim  upon  the  bond  having  arisen 
from  the  act  of  the  Crown,  not  the  act  of  defendant. 

It  was  contended  that  the  question  was  res  judicata  by  the 
principal  judgment,  but  1  do  not  think  so.  The  defence  is 
one  which  arose  after  that  judgment  was  recovered,  and  was 
in  no  way  involved  in  the  decision.  It  is  as  much  open  to 
defendants  now  as  a  release  or  discharge  of  that  judgment 
would  have  been. 

I  am  also  of  opinion  that  the  judgment  on  the  trial  of  the 
issue  is  appealable  as  a  final  judgment  upon  the  matters  set 
up  as  a  defence  to  any  further  liability  to  damages  in  respect 
of  alleged  breaches  of  condition  occurring  subsequent  to  the 
new  appointment. 

I  think  the  appeal  should  be  allowed,  and  the  petition 
dismissed. 


THE 
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CHAMBERS. 

BEX  EX  KEL.  PAYNE  v.  CHEW. 

Municipal  Elections  —  Town  Councillor  ■. —  Disqualification — 
Contract  with  Corporation — Exemption  of  Partnership  from 
Taxation  —  Qualification  —  Interest  in  Partnership  Pro- 
perty in  Part  Exempted — Status  of  Relator — Voting  for 
Respondent — Secrecy  of  Ballot — Prohibition  against  Vio- 
lating. 

Application  by  the  relator  in  the  nature  of  a  quo  war- 
ranto to  declare  the  respondent  disqualified  from  holding  his 
seat  as  a  member  of  the  council  of  the  town  of  Midland^  a 
fiat  for  that  purpose  having  been  granted. 

Before  the  application  came  on  to  be  heard,  the  relator 
was  cross-examined  upon  the  affidavit  he  had  made  before 
obtaining  a  fiat. 

The  objections  made  by  the  relator  were:  (1)  that  the 
respondent  was  disqualified  by  reason  of  his  having  an  interest 
in  a  contract  with  the  corporation  of  the  town  of  Midland; 
(2)  that  he  was  not  qualified,  by  reason  of  his  not  being  as- 
sessed sufficiently  under  sec.  76  of  the  Municipal  Act,  3  Edw. 
VII.  ch.  19. 

The  relator  also  objected  that  the  respondent  did  not 
reside  in  the  town  of  Midland,  and  he  claimed  the  seat  on 
behalf  of  one  Wilson. 

At  the  hearing  it  was  admitted  that  the  respondent  re- 
sided within  the  two  miles  allowed  by  sec.  76  of  the  Act,  and 
any  claim  to  the  seat  for  Wilson  was  formally  abandon^. 

W.  A.  Einlayson,  Midland,  for  relator. 

F.  E.  Hodgins,  K.C.,  and  D.  S.  Storey,  Midland,  for  re- 
spondent 
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Ardagh,  Co.J. — At  the  election  for  mimieipal  council- 
lors for  the  town  of  Midland,  held  in  January  last,  the  re- 
spondent was  declared  duly  elected,  as  having  the  second 
highest  number  of  votes. 

At  the  hearing  before  me  the  respondent  was  examined 
on  behalf  of  the  relator.  His  evidence,  so  far  as  it  is  ma- 
terial, was  as  follows: — 

That  he  was  a  member  of  the  firm  of  Chew  Bros.,  which 
consisted  of  his  father,  George  Chew,  one  Edwin  Leatherby, 
and  himself.  Up  to  about  3  years  ago  the  firm  consisted  of 
Greorge  Chew  and  his  brother  Thomas  Chew. 

In  1902  or  1903  respondent  and  Leatherby  purchased  the 
business,  and  in  1904  (about  midsummer)  George  Chew  be- 
came and  still  continues  to  be  a  member  of  the  firm,  but  no 
writing  passed,  only  "  word  of  mouth.^^ 

The  property  assessed  consists  of  some  12  or  13  acres 
leased  by  the  Grand  Tnmk  Eailway  Company  to  George 
Chew  and  Thomas  Chew  (Chew  Bros.)  in  September,  1895, 
for  a  term  ending  31st  December,  1905. 

The  Grand  Trunk  Eailway  Company  are  the  owners  of 
considerable  property  (of  which  the  above  12  acres  form  a 
part),  and  they  are  assessed  for  and  pay  taxes  on  the  same 
upon  an  assessment  of  $75,000,  by  an  agreement  with  the 
town,  confirmed  by  61  Vict.  ch.  47,  upon  the  entire  property 
of  the  company. 

Upon  the  12  acres  so  leased,  buildings  of  various  sorts  to 
the  value  of  $30,000  at  least  (the  respondent  stated)  have  been 
erected  and  are  owned  by  the  firm  of  Chew  Bros.,  the  railway 
company  having  no  interest  therein. 

Under  an  agreement  made  by  Chew  Bros,  with  the  cor- 
poration in  1894,  the  assessment  of  the  former  was  fixed  at 
$2,000,  but  their  agreement  had  to  be  confirmed  by  an  Act  of 
the  provincial  legislature  (3  Edw.  VII.  ch.  65),  which  enacted 
that  ^'the  assessment  of  the  said  property  of  the  said  Chew 
Brothers,  being  the  mill  yard  and  buildings  connected  with 
and  used  by  the  said  Chew  Brothers  in  their  business,  is  fixed 
for  all  purposes,  including  school  rates,  at  the  sum  of  $2,000 
for  the  years  1903,  1904,  and  1905.'' 

The  following  is  an  extract  from  the  assessment  roll  of 
Midland  for  last  year,  1904: — 

"  200  Chew  Bros.  Con.  1  Tay,  Pt.  of  108.  G.T.R.  lease. 

201  Leatherb)^  Edwin,  M.P.F.   - 

202  Chew,  Manley,  M.F.F.  $2,000.00.'' 

From  this  it  would  appear  that  they  are  not  styled  ten- 
ants, but  freeholders, — ^that  being  the  word  for  which  the 
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letter  F  (after  M.F.)  stands.    It  is  under  this  assessment  that 
the  respondent  qualified. 

The  statute  3  Edw.  VII.  eh.  19  (0.),  by  sec.  76  enacts 
that  no  person  shall  be  qualified  to  be  elected  a  councillor  of 
any  local  municipality  unless  he  has,  at  the  time  of  the  elec- 
tion, as  owner  or  teoiant^  a  legal  or  equitable  freehold  or 
leasehold,  or  an  estate  partly  freehold  and  partly  leasehold,  or 
partly  legal  and  partly  equitable,  which  is  assessed  in  his  own 
name  on  the  last  revised  assessment  roU,  to  at  least  the  value 
following,  over  and  above  all  charges,  liens,  and  incimibrances 
affecting  the  same — ^in  towns,  freehold  to  $600,  or  leasehold 
to  $1,200. 

Before  I  consider  these  two  points  I  may  say  that  an 
objection  was  taken  by  Mr.  Hodgins,  acting  for  the  respon- 
dent, that  the  relator  had  no  status  as  such,  having  voted  for 
the  respondent  at  the  election  in  question. 

Evidence  was  given  before  me  by  three  several  witnesses 
that  the  relator  had  stated  to  them  that  he  had  so  voted,  and 
these  statements  were  made  both  before  and  after  these  pro- 
ceedings were  begun. 

To  this  Mr.  Finlayson,  for  the  relator,  put  in  his  cross- 
examination  upon  the  afiidavit  he  made  to  obtain  the  fiat  for 
these  proceedings,  in  which  he  says: — 

"  I  did  not  vote  for  Chew  (the  respondent)  this  year,  but  I 
told  Mr.  Chew  I  did  vote  for  him,  as  I  did  not  want  to  create 
any  hard  feelings.  It  was  after  these  proceedings  were  taken 
that  I  told  Chew  I  had  voted  for  him  at  the  1905  election.  I  did 
not  mind  telling  a  little  falsehood,  but  I  was  not  then  under 
oath  aJ3  I  am  now.  I  also  told  Mr.  Craig  that  I  voted  for 
Mr.  Chew.  DidnH  tell  any  one  else  that  I  can  remember  .  .  . 
if  I  told  anybody  immediately  after  the  election  that  I  voted 
for  Chew  it  has  escaped  my  recollection.^^ 

And  Mr.  Finlayson  contends  that  this  denial  on  oath  by 
the  relator  that  he  voted  for  Chew  outweighs  his  admissions 
to  the  contrary,  not  made  on  oath,  and  which  should  there- 
fore be  rejected. 

It  is,  of  course,  well  established  that  if  the  relator  did 
actually  vote  for  the  respondent  he  has  no  status  here.  Some 
difficulty  occurs  to  me  here  as  to  how  it  is  ever  brought  out 
that  a  relator  has  voted  for  a  respondent. 

It  is  quite  clear  that  under  sec.  200  of  the  Act  he  could 
not  ''be  required  to  state  for  whom  he  has  voted,^^  and  it 
appears  from  the  judgment  of  the  late  Chief  Justice  Moss  in 
Re  Lincoln  Election,  4  A.  R.  206,  that  evidence  of  statements 
voluntarily  made  by  a  voter  as  to  how  he  voted  cannot  be 
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received  (sec.  115  of  the  then  Election  Act  referred  to  in  the 
judgment  corresponds  with  sec.  200  of  our  present  Municipal 
Act). 

It  seems  to  me^  however^  that  that  case  and  the  present  are 
not  quite  analogous. 

There  the  statement  was  relied  upon  to  shew  how  the  wit- 
ness voted  so  as  to  ascertain  whether  he  voted  for  the  re- 
spondent or  not.  And  the  fact  as  to  how  he  voted  was  an 
issue  upon  which  the  election  depended^  either  in  part^  or,  it 
might  be,  in  whole,  if  the  vote  of  this  witness  would  decide 
the  election.  How  this  relator  voted  is  not  in  issue  here  ex- 
cept so  far  as  it  is  a  side  issue  raised  on  the  argument. 

If  the  voluntary  statements  of  relator,  both  before  and 
after  these  proceedings  were  commenced,  that  he  had  voted 
for  respondent  be  received  to  shew  that  he  has  now  no  status 
here,  I  cannot  accept  his  statement  on  cross-examination  that 
he  did  not  so  vote,  as  a  sufiQcient  rebuttal. 

The  admission  that  he  had  voted  for  the  respondent  was 
evidently  made  before  he  became  aware  of  the  effect  of  such 
an  admisison,  and  I  have  no  doubt  that  after  he  became  aware 
of  it,  he  tried  to  repair  the  mischief  he  had  done.  I  am  not 
trying  in  this  case  the  question  as  to  whom  the  relator  voted 
for,  or  I  might  perhaps  have  to  consider  whether  it  would 
be  right  to  refuse  to  allow  the  relator^s  oath  to  outweigh  his 
oral  statements  to  the  contrary.  All  I  can  say  at  present  is 
that  I  consider  the  denial  on  oath  is  not  evidence.  The  ques- 
tion was  put  in  contravention  of  sec.  200,  and  so  I  am  bound 
to  reject  the  answer  whether  on  oath  or  not. 

If  I  am  not  to  accept  as  evidence  the  statements  of  the 
relator  previous  to  the  matter  coming  up  for  adjudication,  I 
am  at  some  loss  (as  I  stated  above)  as  to  how  the  knowledge 
how  a  relator  voted  was  obtained,  in  those  cases  where  the  fact 
that  he  so  voted  was  held  sufficient  to  take  away  his  status. 
If  I  were  now  driven  to  decide  upon  it,  I  should  say  the  re- 
lator now  is  disqualified.  I  will,  however,  leave  this  point  in 
medio,  as  I  prefer  to  decide  the  question  on  its  merits. 

The  next  point  to  be  considered  is  as  to  the  qualification 
of  the  respondent:  and,  first,  is  the  respondent  assessed  as  a 
freeholder  or  a  leaseholder  ?  The  roll  shews  "  P  *^  opposite 
his  name,  shewing  that  he  is  a  freeholder:  see  the  Assessment 
Act,  R.  S.  0.  1897  ch.  224,  s.  13  (4).  The  assessor  has  also 
plared  the  assessment  of  $2,000  in  the  column  headed  "  Total 
value  of  real  property.'* 

It  becomes  unnecessary,  therefore,  to  consider  whether,  as 
the  railway  company  are  assessed  for  "  the  entire  property  of 
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the  company  ^'  at  $75,000,  and  pay  taxes  thereon,  the  portion 
leased  to  Chew  Bros,  could  be  rightly  taxed  over  again. 

The  assessment  roll  I  must  consider  as  conclusive,  and  it 
shews  the  respondent  and  his  partner  assessed  at  $2,000  for 
certain  "real  property/'  Under  the  Assessment  Act,  sec. 
2,  "  real  property  "  and  "  real  estate  "  include  "  all  buildings 
or  other  things  erected  upon  or  afi&xed  to  the  land,  and  all 
machinery  or  other  things  so  fixed  to  any  building  as  to  form 
in  law  part  of  the  realty .'* 

The  assessor  appears,  therefore,  by  his  action  to  have  in- 
tended the  assessment  to  be  upon  the  buildings,  etc.,  for, 
though  he  has  placed  opposite  the  respondent's  name  "G.T.R. 
lease,''  this  must  have  been  only  to  distinguish  what  portion 
of  "  Con.  1  Tay,  part  lot  108  "  (which  he  had  just  before 
entered  on  the  roll)  he  intended  to  assess. 

Evidence  was  tendered  to  shew  that,  besides  the  respondent 
and  Leatherby,  George  Chew  was  a  partner  in  the  business, 
though  "  only  by  word  of  mouth  "  as  respondent  stated.  Even 
if  I  should  hold  that  this  was  sufficient  to  deprive  the  re- 
spondent of  any  claim  to  more  than  one- third  of  the  property, 
there  was  still  enough  to  permit  three  persons  to  qualify — 
the  assessment  being  $2,000,  and  the  required  qualification 
only  $600 — ^that  is,  by  considering  the  property  assessed  as 
"real  property."  The  case  of  Regina  ex  rel.  McGregor  v. 
Kerr,  7  XJ.  C.  L.  J.  0.  S.  67,  shews  that  this  $2,000  may  be 
equally  divided  to  qualify  candidates,  as  well  as  to  qualify 
electors. 

Another  objection  was  taken  by  Mr.  Finlayson,  viz.,  that 
this  property  was  aflfected  by  a  large  incumbrance. 

The  evidence  the  respondent  gave  on  this  point  was  this : 
"The  property  is  subject  to  $2,000  and  upwards  of  liens, 
charges,  and  incumbrances."  And  to  Mr.  Hodgins  he  stated : 
"We  gave  the  bank  security  to  the  extent  of  $10,000  for 
money  borrowed  .  .  .  timber  limits  are  part  of  the 
security  to  the  bank— value  $60,000  to  $80,000." 

The  manager  of  the  bank,  Mr.  Craig,  being  called,  said 
that  the  timber  limits  were  sufficient  to  satisfy  the  bank. 

This,  then,  would  appear  to  me  to  be  a  case  for  marshalling, 
and  it  must  not  be  forgotten  that,  taking  an  equitable  view 
of  the  case,  the  firm  of  Chew  Bros,  have,  in  a  manner,  con- 
tributed their  quota  to  the  taxes  of  the  municipality  by  carry- 
ing out  their  agreement  to  do  certain  things  (for  the  evident 
benefit  of  the  municipality)  which  entitled  them  to  exemp- 
tion from  taxation,  except  as  to  the  $2,000  agreed  on. 
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The  statute  evidently  intended  that  no  one  should  have 
the  right  to  be  a  member  of  the  governing  body  unless,  first, 
he  owned  a  certain  amount  of  property,  and,  secondly,  that 
he  was  assessed  therefor,  so  as  to  be  liable  to  be  called  upon  to 
pay  his  share  of  the  amount  to  be  made  up  for  municipal 
purposes. 

Well,  the  respondent  appears  to  own  a  much  larger  amount 
of  property  than  is  required  to  qualify,  and  if  he  does  not 
appear  on  the  assessment  roll  as  liable  for  taxes  on  it,  he,  as  I 
have  said,  does,  indirectly,  do  so. 

The  respondent  appears  to  stand  second  on  the  poll,  and 
the  ratepayers  have  thus  expressed  their  confidence  in  him,  so 
that  I  would  be  loath  to  set  aside  their  choice,  unless  I  was 
clearly  driven  to  do  so. 

I  come  now  to  the  last  question  to  be  considered,  and  tliat 
is  the  alleged  disqualification  of  the  respondent. 

Section  80  of  the  Act  enacts  that  "no  person  having 
by  himself  or  his  partner  an  interest  in  any  contract  with  or 
on  behalf  of  the  corporation  .  .  .  shall  be  qualified  to 
be  a  member  of  the  council  of  any  municipal  corporation.'' 

And  it  is  charged  that,  by  reason  of  the  agreement  above 
set  out,  whereby  Chew  Bros,  are  exempt  from  any  taxation 
beyond  $2,000,  the  respondent  is  disqualified. 

In  the  first  place,  no  contract  is  shewn  to  exist  between 
respondent  and  the  corporation. 

A  contract  for  this  exemption  exists  between  the  firm  of 
Chew  Bros.,  consisting  of  George  Chew  and  Thomas  Chew, 
and  they  gave  good  consideration  for  the  exemption. 

When  they  transferred  the  business  to  the  new  partners, 
the  respondent  (Manley  Chew)  and  Leatherby,  they,  doubtless, 
had  to  pay  for  the  benefit  attached  to  the  property  by  reason 
of  the  exemption,  and  that  exemption  cannot  be  said  to  benefit 
them  so  as  to  bring  them  within  the  spirit  of  the  Act. 

I  think  it  immaterial,  however,  to  consider  that  point, 

I  am  referred  to  the  case  of  Regina  ex  rel.  Harding  v. 
Bennett,  27  0.  R.  314,  in  support  of  the  objection.  Without, 
however,  going  into  an  examination  of  that  case,  I  would  point 
out  that  the  Municipal  Act  of  that  day  has  been  materially 
amended  since  on  that  point. 

The  amendment  I  refer  to  is  that  contained  in  the  Muni- 
cipal Amendment  Act,  1903,  3  Edw.  VH.  ch.  18,  sec.  17,  and 
this  amendment  has  been  carried  into  the  following  Act,  ch. 
19,  that  which  governs  throughout  in  this  case. 

There  we  find  it  enacted  that  no  person  shall  be  held  dis- 
qualified   ...       (b)  "by  reason  of  any  such  exemption 
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being  founded  on  any  contract  or  agreement  made  between 
him  and  the  coimcil    .    .    with  respect  to  such  exemption/' 

And  then  it  is  further  enacted  that  though  he  is  not  dis- 
qualified under  such  a  contract,  yet  "  no  person  shall  vote  on 
any  question  affecting  the  property  so  exempt  from  taxation/' 
This,  then^  is  all  the  penalty  attached  to  being  a  party  to  such 
a  contract. 

The  contract  in  question  is  one  made  with  respect  to  the 
exemption  created  by  it,  and  it  does  not,  therefore,  in  my 
opinion,  disqualify  the  respondent. 

The  motion  must  be  dismissed,  and,  following  Begina  ex 
rel.  Harding  v.  Bennett  (supra),  with  costs,  including  the 
costs  of  examinations  and  cross-examinations. 

The  following  were  some  of  the  other  cases  referred  to  on 
the  argument.  Though  I  have  endeavoured  to  be  guided  by 
them  as  far  as  possible,  I  have  not  thought  it  expedient  to 
import  any  of  the  language  used  in  them  into  my  judgment, 
uUch  is  sufficiently  long  without  that :  Bex  ex  rel.  McLeod  v. 
Bathurst,  6  0.  L.  B.  573,  2  0.  W.  B.  246;  Bex  ex  rel.  Ivison 
^.  Irwin,  4  0.  L.  B.  192, 1  O.  W.  B.  371:  Begina  ex  rel.  Bum- 
ham  V.  Hagerman,  31  0.  B.  636;  Begina  ex  rel.  Ferris  v. 
Speck,  28  0.  B.  486;  Begina  ex  rel.  Joanisse  v.  Mason,  ib. 
496;  Toronto  General  Trusts  Corporation  v.  White,  3  0.  L.  B. 
519,  5  0.  L.  B.  21, 1  0.  W.  B.  198,  760;  Davis  v.  Taff  Vale  R 
W.  Co.,  [1895]  A.  C.  542;  Smith  v.  Bichmond,  [1899]  A.  C. 
448. 


Scott,  Loc.  Master  at  Ottawa.  March  2nd,  1905. 

master^s  office. 

GBAHAM  V.  McVEITY. 

Chase  in  Action — Assignment  of — Salary  of  City  Solicitor — 
Agreement  —  Repudiation  —  Action — Notice  to  City  Cor- 
poration— Service  on  Treasurer  —  Public  Policy  —  Public 
Officer — Equitable  Assignment — Parties. 

An  action  referred  to  the  Master  for  trial  and  adjudication 
under  the  provisions  of  the  Arbitration  Act.  Plaintiff  claimed 
on  two  agreements,  both  dated  29th  October,  1901,  whereby 
an  indebtedness  from  defendant  McVeity  to  plaintiff  of 
$1,715.83,  bearing  interest  at  8  per  cent.,  was  acknowledged, 
and  provision  made  for  its  gradual  liquidation,  and  whereby 
the  whole  of  defendant  McVeity^s  salary  as  solicitor  for 
defendants  the  corporation  of  the  city  of  Ottawa,  amounting 
to  $2,500  per  annum,  was  assigned  to  plaintiff.    One  of  the 
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agreements  authorized  plaintiff  to  collect  defendant  McVeity's 
salary  from  the  city  treasurer  each  month,  as  the  same  became 
payable,  until  the  whole  of  the  indebtedness  with  interest, 
together  with  the  amount  of  any  future  advances  made  by 
plaintiff  to  defendant  McVeity,  with  interest  at  the  rate  afore- 
said, should  be  fully  paid  and  satisfied.  By  the  other  agree- 
ment defendant  McVeity  agreed  to  pay  off  his  indebtedness^ 
with  interest  at  8  per  cent.,  in  monthly  instalments  of  $40 
each.  Plaintiff  agreed  to  accept  payment  of  the  same  in 
instalments  of  $40  or  more  per  month,  and  not  to  enforce  the 
assignment  so  long  as  no  default  was  made  in  payment  of  the 
instalments.  Both  agreements  referred  to  and  confirmed  a 
previous  assignment  of  salary  to  plaintiff,  dated  8th  March^ 
1898.     Plaintiff  claimed  the  full  balance  of  the  indebtedness. 

The  defence  of  defendant  McVeity  was  that  at  the  date 
of  the  issue  of  the  writ,  2nd  July,  1904,  there  had  been  no 
default  and  that  in  consequence  nothing  was  due. 

6.  F.  Henderson,  Ottawa,  and  G*  D.  Graham,  Ottawa,  for 
plaintiff. 

J.  E.  O^Meara,  Ottawa,  for  defendant  McVeity. 

Taylor  McVeity,  Ottawa,  for  defendant  corporation. 

The  Master. — No  date  is  fixed  for  the  payment  of  the 
first  instalment,  nor  is  the  day  of  the  month  on  which  instal- 
ments are  to  be  paid  specifically  set  forth.  The  first  payment 
was  in  fact  made  on  2nd  November,  and  the  agreements  bear 
internal  evidence  that  payments  were  to  be  made  at  or  about 
the  beginning  of  each  month.  Plaintiff  is  authorized  to  col- 
lect the  salary  "each  month  as  the  same  becomes  payable;'' 
but  he  agrees  not  to  enforce  the  assignment  so  long  as  no 
default  is  made  in  payment  of  the  instalments.  It  appears 
to  me  to  have  been  the  intention  that  an  instalment  should 
be  paid  each  month  at  the  time  of  receipt  by  defendant 
McVeity  from  the  city  of  his  monthly  cheque,  which  is  shewn 
to  have  been  at  the  beginning  of  each  month.  Reckoning  in 
this  way,  the  33rd  instalment  was  due  on  1st  July,  1904,  the 
day  before  the  issue  of  the  writ.  The  payments  on  account 
after  the  first  two,  were  made  quite  irregularly,  both  as  to 
amount  and  time  of  pajonent,  and  Mr.  McVeity  was  fre- 
quently in  default.  On  23rd  December,  1903,  a  notice  recit- 
ing default  and  claiming  under  the  assignment  was  served 
on  the  city  treasurer,  but  nothing  further  was  done,  and  other 
payments  were  subsequently  made.  On  8th  March,  1904, 
while  Mr.  McVeity  was  in  England,  plaintiff  secured  from  the 
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city  treasurer  his  whole  monthly  infitalment  of  salary,  amount- 
ing to  $208.33.  This  took  place  without  the  knowledge  of 
Mr.  McVeity,  and  on  his  return  on  22nd  March,  in  conse- 
quence of  his  protest,  plaintiff  returned  him  $100.  I  am 
quite  dear  that  this  cannot  1^  treated  as  a  new  advance.  It 
was  evidently  a  refund  out  of  the  salary  cheque,  reducing  the 
payment  on  account  to  $108.33.  This  makes  the  total  pay- 
ments for  the  whole  period  $1,188.33,  and  33  instalments  of 
$40  each  would  be  $1,320.  Even  if  we  assume  the  time  of 
payment  to  have  been  the  end  of  each  month,  and  exclude  the 
Jidy  instalment,  defendant  McVeity  was  still  clearly  in  de- 
fault at  the  time  of  the  issue  of  the  writ.  Quite  apart  from 
this,  I  think  plaintiff  is  entitled  to  recover  on  the  ground 
that  defendants  have  repudiated  the  agreements.  On  29th 
April  Mr.  McVeity  wrote  to  the  city  treasurer  as  follows: — 

"  I  hereby  withdraw  aU  orders  heretofore  given  by  me  to 
Dr.  Charles  E.  Graham  in  connection  with  my  monthly 
cheques,  and  hereby  forbid  you  hereafter  to  deliver  my  cheque 
to  Dr.  Graham  or  to  any  one  on  his  behalf  or  to  any  person 
other  than  myself,  and  I  hereby  require  you  to  deliver  the 
same  to  me  each  month  after  the  same  has  been  signed.^' 

On  28th  May  a  notice  similar  to  that  of  23rd  December, 

1903,  was  served  on  the  city  treasurer.     On  3rd  June  Mr. 
McVeity  wrote  plaintiff  asking  for  an  adjustment  of  the  ac- 

,  count,  and  adding,  "  So  soon  as  it  is  adjusted  I  intend  to  pro- 
vide for  the  payment  in  full  of  the  balance  due  you;"  and 
again  on  15th  June,  "  Since  the  receipt  of  your  letter  I  have 
not  had  an  opportunity  of  going  over  the  account,  but  shall 
do  so  before  the  end  of  the  month  and  shall  see  you  on  the 
subject  of  a  settlement."  Then  on  2nd  July,  when  Mr. 
McVeitfQ  monthly  cheque  was  again  due,  Mr.  Geo.  D. 
Graham,  acting  for  plaintiff,  applied  to  the  city  treasurer 
for  payment,  but  was  refused,  the  treasurer  basing  his  refusal 
on  Mr,  McVeity^s  letter.  This  was  all,  to  my  mind,  clear  in- 
timation to  plaintiff  that  defendants  did  not  propose  to  fur- 
ther carry  out  the  terms  of  the  agreements,  and  suflScient 
justification  for  his  commencing  an  action.  I  therefore  find 
that  plaintiff  is  entitled  to  recover  from  defendant  McVeity 
$790.95,  being  the  balance  due  for  principal  on  28th  April, 

1904,  the  date  of  the  last  pa3rment.  on  account,  together  with 
subsequent  interest  on  that  sum. 

The  defendant  corporation  raises  several  defences,  one  of 
which  is  that  the  assignment  of  the  unearned  salary  of  a 
public  oflScer  is  void  as  against  public  policy.    This  is  of 

VOL.  V.  o.w.R.  NO.  10— 24a 
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course  clear  law,  the  only  question  being  whether  the  city 
solicitor  is  a  public  officer  within  the  meaning  of  the  rule. 

Part  V.  of  the  Municipal  Act  deals  with  officers  of  muni- 
cipal corporation.  Division  I.  deals  with  The  Head;  11., 
The  Clerk;  III.,  The  Treasurer;  IV.,  The  Assessors  and  Col- 
lectors; v..  Auditors  and  Audit;  VI.,  Valuators.  In  each  of 
these  cases  provision  is  made  for  the  election  or  appointment 
of  the  officer,  and  his  duties  are  defined.  Division  VIL  deals 
with  the  "Duties  of  Officers  respecting  oaths  and  declara- 
tions,^^ and  Division  VIII.  with  "Salaries,  tenure  of  office, 
and  security.^'  This  last  division,  in  sub-sec.  3  of  sec.  320, 
contains  the  only  reference  to  a  solicitor  to  be  found  in  the 
Act.  It  is  to  the  eflfect  that  where  a  municipality  employs  a 
solicitor  whose  remuneration  is  wholly  or  partly  by  salaiy 
they  may  nevertheless  in  certain  cases  recover  costs.  The 
by-laws  of  the  defendant  municipality  relating  to  the  subject 
have  been  put  in.  They  define  the  duties  of  the  city  solicitor 
and  fix  the  salary  to  be  paid  to  him.  The  defendant  McVeity 
was  however  appointed,  not  by  by-law,  but  by  a  resolution  of 
the  council.  The  office  of  city  solicitor  is  not  therefore  a 
statutory  office,  but  one  established  solely  by  by-law;  and  the 
relations  of  the  city  solicitor  to  the  municipality  are  purely 
contractual.     .     .     . 

[Eeference  to  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  vol. 
23,  p.  322,  under  the  head  of  "  Public  Officers;"  p.  324,  under 
the  caption  "Distinction  between  office  and  employment;" 
Meechem^s  "Law  of  Public  Offices  and  Officers,"  sees.  1,  5; 
Henly  v.  Mayor  of  Lyme,  5  Bing,  107;  White  &  Tudor's 
Leading  Cases,  vol.  2,  p.  894,  notes  to  Eyall  v.  Rowles; 
Flarity  v.  Odium,  3  T.  R.  681. 

It  cannot,  I  think,  be  said  that  the  salary  or  retainer  paid 
by  the  city  to  the  solicitor  it  chooses  for  the  time  being  to 
employ  (and  who,  it  must  be  remembered,  is  in  no  way  pre- 
cluded from  carrying  on  a  general  practice  at  the  same  time) 
is  either  "paid  to  him  for  the  purpose  of  keeping  up  the 
dignity  of  his  office  or  to  assure  the  due  discharge  of  its 
duties,"  or  is  "granted  for  the  dignity  of  the  state  and  for 
the  decent  support  of  those  persons  who  are  engaged  in  the 
service  of  it."  It  is  paid  in  return  for  the  legal  services 
rendered  and  for  no  other  purpose.  It,  to  my  mind,  differs 
in  no  essential  particular  from  a  fee  paid  to  an  independent 
counsel  for  appearing  for  the  city  in  a  specific  action.  .  .  . 
In  In  re  Mirams,  [1891]  1  Q.  B.  594,  a  decision  of  Cave,  J., 
the  chaplain  to  the  Birmingham  workhouse  and  to  the  Bir- 
mingham workhouse  infirmary,  made  an  assignment  of  his 
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Tmeamed  salary^  which  was  attacked  on  the  ground,  among 
others,  that  he  was  a  public  ofl5cer  holding  a  public  appoint- 
ment, and  paid  out  of  the  public  funds,  and  that  the  assign- 
ment was  therefore  void  as  against  public  policy.  The  ap- 
pointment was  solely  in  the  hands  of  the  Birmingham  guar- 
dians, and  the  salary  was  paid  out  of  the  local  rates;  but  the 
insumbent  was  removable  only  by  the  local  government 
board.  It  was  held  that  the  chaplain  was  not  a  public  ofl5cer 
within  the  meaning  of  the  rule.  The  Judgment  is  quite  in 
point.  .  .  .  This  decision  is,  I  think,  fatal  to  the  conten- 
tion under  consideration.  The  case  was  a  much  stronger  one 
than  the  present  for  invoking  the  rule  by  reason  of  the  fact 
that  the  (iaplain  though  appointed  by  the  guardians  was  not 
removable  by  them.  Here  the  corporation  by  resolution  ap- 
points a  solicitor  with  whom  they  contract  to  perform  certain 
duties  for  a  certain  remuneration,  but  whom,  subject  to  the 
terms  of  their  contract,  they  can  dismiss  at  pleasure.  He  is 
paid,  not  out  of  national  funds  nor  under  the  authority  of  a 
statute,  as  in  Central  Bank  v.  Ellis,  20  A.  R.  364,  to  be 
presently  referred  to,  but  by  the  corporation,  under  the  au- 
thoriiy  of  a  by-law.  The  oflBce  is  not  public  in  the  strict 
sense  of  that  term,  and  the  due  discharge  of  the  duties  is 
only  in  a  secondary  and  remote  sense  for  the  public  benefit. 
It  is  not,  in  the  light  of  In  re  Mirams,  public  within  the  mean- 
ing of  ihe  rule. 

Mr.  McVeity  relied  on  Central  Bank  v.  Ellis,  but  it  does 
not  help  him.    It  was  there  held  that  the  salary  of  a  police 
magistrate  appointed  by  the  Crown,  but  paid  by  a  munici- 
pality, could  not,  on  grounds  of  public  policy,  be  attached. 
Osier,  J.A.,  puts  the  decision  on  the  groxmd  that  the  oflBce 
of  police  magistrate  is  a  public,  judicial  one,  the  incumbent 
of  which  is  appointed  directly  by  the  Crown,  by  whom  alone 
he  can  be  removed,  and  he  pointed  out  that  the  fact  that  the 
legislature  has  chosen  to  provide  for  payment  of  a  salary  by 
the  municipality  can  make  no  difference.     ...    It  is  plain 
that  the  present  is  in  all  respects  the  converse  case.    The 
city  solicitor  is  not  appointed  by  the  Crown,  nor  even  under 
the  authority  of  any  statute.    His  salary  is  not  fixed  by  the 
legislature,  but  by  a  by-law  of  the  municipality.    It  does 
not  attach  to  the  oflSce,  nor  is  its  payment  made  obligatory  on 
the  municipality,  but  it  is  a  mere  matter  of  contract  between 
the  latter  and  the  officer.     On  the  authority  of  this  case, 
therefore,  as  well  as  on  that  of  In  re  Mirams,  it  is  clear  that 
the  city  solicitor  is  not  a  public  officer  within  the  meaning  of 
the  rule. 
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Another  defence  raised  by  the  city  is  that  the  assignment 
does  not  come  within  the  terms  of  sub-sec.  5  of  sec.  58  of  the 
Judicature  Act,  and  that,  being  therefore  an  equitable  assign- 
ment merely,  the  action  should  have  been  brought  in  the  name 
of  the  assignor.  The  short  answer  to  this  is  that  all  parties 
are  before  the  Court,  and  that  nothing  more  is  required  even 
in  the  case  of  an  assignment  that  is  purely  equitable. 

It  is  further  contended  that  leaving  tiie  documents  with 
the  city  treasurer  was  not  notice  of  tiie  assignment  to  the 
corporation.  I  do  not  deem  it  necessary  to  deal  with  this 
objection  at  any  length,  as  it  is  clearly  untenable.  The  city 
treasurer  was,  to  my  mind,  eminently  the  right  oflBcial  to  be 
served.  He  is  a  statutory  oflBcer,  one  of  whose  duties  it  is  to 
pay  out  money,  when  payable  by  statute  or  under  a  by-law  or 
resolution  of  the  council.  The  salary  of  the  city  solicitor  is 
payable  under  a  by-law,  and  the  responsibility  of  determining 
whether  it  was  payable  to  the  city  solicitor  himself  or  to  his 
assignee  must  necessarily  rest  on  the  officer  whom  the  statute 
charges  with  the  duty  of  making  the  payment. 

There  will  therefore  be  judgment  against  the  corporation 
also,  for  the  sum  of  $416.66,  the  amount  of  the  two  instal- 
ments falling  due  between  the  service  of  the  notice  and  the 
issue  of  the  writ.  I  do  not  take  the  notice  of  21st  December, 
1903,  into  consideration,  as  I  consider  it  to  have  been  after- 
wards practically  abandoned  by  plaintiff. 


Falconbridge,  C.J.  March  6th,  1905. 

TRIAL. 

DOMINION  PAVING  AND  CONTRACTING  CO.  v.  EM-  | 

PLOYERS'  LIABILITY  ASSURANCE  CORPN.  | 

Insurance  —  Employers'  Liability  —  Condition  of    Policy  — 

Breach — Avoidance  of  Policy. 

Action  to  recover  the  amount  which  plaintiffs  were  obliged  I 

to  pay  under  the  judgment  in  Kirk  v.  City  of  Toronto,  4  O.  ! 

W.  R.  496,  8  0.  L.  R.  730.  It  was  not  disputed  that  the 
damages  recovered  in  that  action  came  within  the  terms  of  a 
policy  issued  by  the  defendants  insuring  the  plaintiffs  against 
claims  arising  out  of  the  prosecution  of  their  works,  but  it 
was  alleged  that  plaintiffs  were  not  entitled  to  recover  by 
reason  of  their  breach  of  a  condition  of  the  policy  as  to  leav- 
ing the  defence  of  any  action  brought  against  them  to  de- 
fendants. 

G.  H.  Kilmer,  for  plaintiffs. 

E.  E.  A.  DuVemet,  for  defendants. 
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Falconbridge,  C.J. — I  am  of  the  opinion  that  plaintiflEs 
cannot  recover  by  reason  of  their  breach  of  agreement  and 
condition  2  indorsed  on  the  policy,  particularly  in  that  they 
refused  to  execute  the  bond  for  security  on  the  proposed  ap- 
peal to  the  Supreme  Court  of  Canada.  And  such  breach 
avoids  the  policy:  Wythe  v.  Manufacturers  Accident  Ins.  Co., 
26  0.  R.  153;  Talbot  v.  London  Guarantee  and  Accident 
Co.,  17  C.  L.  T.  Occ.  N.  216;  Victorian  Stevedoring,  etc.,  Co. 
v.  Australian  Accident  Ins.,  etc.,  Co.,  19  Vict.  L.  R.  139. 

Defendants  having  offered  to  abide  by  any  equitable  ar- 
rangement which  the  Court  might  suggest,  I  give  plaintiffs 
the  option  of  accepting  within  20  days  $1,000  without  costs  in 
full  satisfaction  of  their  claim.  Otherwise  the  action  will  be 
dismissed  with  costs. 


Cartwright,  Master.  March  7th,  1905. 

chambers. 

LOVELL  V.  LOVELL. 
Alimony — Interim  Order — Righi  to — Amount — Disbursements, 

Motion  by  plaintiff  for  order  for  payment  by  defendant 
of  interim  alimony  and  disbursements. 

E.  P.  B.  Johnston,  K.C.,  for  plaintiff. 

G.  H.  Watson,  K.C.,  and  H.  E.  Irwin,  K.C.,  for  defendant. 

The  Master. — .  .  .  It  has  been  made  quite  plain  by 
such  cases  as  Keith  v.  Keith,  7  P.  R.  41,  that  an  order  should 
be  made. 

It  is  only  where  such  facts  exist  as  in  Falvey  v.  Falvey, 
2  0.  W.  R.  476  (see  final  result  at  p.  832),  that  an  order  can 
be  refused,  or  where  Pherrill  v.  PherriU,  6  0.  L.  R.  642,  2 
0.  W.  R.  1096,  would  apply. 

I  have  no  recollection  of  having  refused  an  order  in  any 
other  case  than  these  two,  except  one  in  which  it  was  not  de- 
nied that  the  plaintiff  had  in  her  possession  over  $600  which 
defendant  had  given  her  shortly  before  the  action  was  com- 
menced; they  being  both  citizens  of 'the  United  States  and 
domiciled  there,  and  there  being  no  issue  of  the  marriage; 
there  was  also  evidence  that  a  similar  motion  made  by  plain- 
tiff in  Ohio  had  been  refused.  In  these  cases  my  decision  was 
accepted  by  the  parties.  The  present,  however,  is  a  very  dif- 
ferent case.  Whatever  may  be  the  result  at  the  trial,  there 
S9'  nothing  to  displace  plaintiff's  right  to  reasonable  alimony. 
Nor  has  there  been  any  delay  to  oblige  me  to  fix  a  materially 
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later  date  than  is  usual  for  the  commencement  of  the  allow- 
ance. The  plaintiflf  has  a  child  of  two  years  old,  and  they 
hve  both  living  at  her  father^s  house,  and  dependent  on  him. 

The  defendant's  income  is  admitted  to  be  about  $3,000, 
jsnd  there  was  evidence  of  his  ability  to  indulge  in  tastes  and 
pursuits  which  are  somewhat  costly.  It  is  only  fair  to  say 
that  he  says  he  does  so  on  medical  advice  and  not  as  a  matter 
of  self-indulgence. 

In  some  of  the  cases  it  is  said  that  interim  alimony  is  to 
1)6  dealt  with  a  sparing  hand,  because  the  plaintiff  is  expected 
1o  live  while  the  action  is  pending  in  quiet  and  retirement. 
1  think  a  fifth  of  the  income  of  the  husband  was  stated  in  that 
case  to  be  reasonable  (see  Holmested  &  Langton,  p.  548). 
Applying  that  principle,  I  consider  that  $12  a  week,  to  com- 
mence from  1st  September  last,  would  be  a  proper  sum,  and 
that  necessarv  disbursements  should  also  be  furnished. 

'  The  amount  of  these  wil^  be  settled  by  the  Clerk  in  Cham- 
bers if  the  parties  cannot  agree. 


March  7th,  1905. 

divisional  court. 

NISBET  V.  HILL. 

Interpleader  —  Seizure  by  Sheriff  —  Inconsistent  Claims  to 
Goods  Seized — Form  of  Order — Sale  of  Goods  "by  Sheriff — 
Trial  of  Separate  Issues. 

Appeal  by  claimants  Green  and  Smale  from  order  of 
Street,  J.  (ante  337),  dismissing  appeal  from  interpleader 
order  made  by  Master  in  Chambers  (ante  293). 

W.  J.  Tremeear,  for  the  claimants,  chattel  mortgagees, 
contended  that,  as  the  legal  title  was  vested  in  them,  a  sale 
of  the  goods  seized  by  the  sheriff  should  not  have  been 
directed. 

W.  H.  Blake,  K.C.,  for  sheriff  of  Elgin. 
F.  Amoldi,  K.C.,  for  execution  creditor. 
W.  E.  Middleton,  for  assignee. 

The  Court  (Falconbridge,  C.J.,  Garrow,  JjA., 
Britton,  J.),  dismissed  the  appeal  with  costs. 
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Cartwright,  Master.  March  9th,  1906. 

chambers. 

CITY  OF  TORONTO  v.  TORONTO  R.  W.  CO. 

Mastetf  in  Chambers — Jurisdiction — Motion  to  Set  aside  Ap- 
pointment of  Referee  to  Proceed  with  Reference — Jurisdic- 
tion of  Referee  Questioned — Rule  42  (2),  {12) — Appeal — 
Prohibition. 

Motion  by  defendants  to  set  aside  appointment  issued  by 
the  senior  Judge  of  the  County  Court  of  York,  on  7th  Janu- 
ary, 1906,  to  proceed  with  a  reference  directed  by  a  consent 
judgment  pronounced  on  14th  January,  1903. 

•  The  reference  was  to  ^'the  senior  Judge  of  the  County 
Court  of  the  county  of  York.^'  The  senior  Judge  was  then 
Joseph  E.  McDougall,  who  died  before  entering  upon  the 
reference. 

The  appointment  was  issued  by  his  successor,  John  Win- 
chester. 

J.  Bicknell,  K.C.,  for  defendants,  contended  that  the  ap- 
pointment was  issued  without  jurisdiction,  the  reference  being 
to  the  deceased  Judge,  and  not  to  his  successor. 

J.  S.  Fullerton,  K.C.,  for  plaintiffs,  objected  that  the 
Master  had  no  jurisdiction  to  entertain  the  motion. 

The  Master  (after  setting  out  the  facts): — ^In  .  .  . 
Re  Glen,  Fleming  v.  Curry,  27  A.  R.  144,  a  certificate  was 
obtained  from  the  new  Master  that  he  proposed  to  proceed 
with  the  reference.  From  this  an  appeal  was  taken  to  a 
Judge  in  Chambers,  and  carried  from  him  to  a  Divisional 
Court,  and  finally  to  the  Court  of  Appeal. 

It  was  argued  by  Mr.  Bicknell  that  I  had  the  jurisdiction 
which  I  had  exercised  in  Dryden  v.  Smith,  17  P.  R.  500, 
where  the  appointment  of  a  special  examiner  was  set  aside. 
.  .  .  There  my  jurisdiction  was  founded  on  irregularity, 
and  the  arguments  proceeded  entirely  on  that  ground. 

But  by  Rule  42  (2),  the  Master  in  Chambers  is  forbidden 
ft.  hear  ^'appeals  and  applications  in  the  nature  of  appeals," 
snd  by  sub-sec.  12,  "  applications  for  prohibition,  mandamus, 
or  injunction.^* 

Now,  the  present  motion  seems  to  be  really  both  an  appeal 
and  to  involve  a  prohibition  if  successful. 

The  Judge  of  the  County  Court  has  given  an  appointment 
to  proceed.  He  has,  therefore,  construed  the  judgment  as 
giving  him  jurisdiction,  and  I  cannot  hear  an  appeal  from 
ids  ruling.    Nor,  even  if  I  were  of  opinion  that  his  ruling 
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was  wrong,  could  I  make  an  order  setting  aside  his  appoint- 
ment, and  so,  indirectly,  but  not  the  less  effectually,  prohibit 
him  from  going  on  with  the  reference.     .     .     . 
Motion  dismissed  without  costs. 


Street,  J.  March  9th,  1905. 

chambers. 

Ee  MABSHALL. 

Insurance — Life — Benefit  Certificate  —  Apportionment  among 

Children — WiU. 

Application  by  executor  of  the  will  of  John  A.  Marshall, 
deceased,  for  an  order  under  Rule  938  determining  the  per- 
sons entitled  to  a  sum  of  $2,000  payable  under  a  beneficiary 
certificate  of  the  Ancient  Order  of  United  Workmen  issued 
to  the  deceased. 

W.  S.  Morden,  Belleville,  for  the  executor. 

W.  B.  Nortlunip,  K.C.,  for  certain  beneficiaries. 

E.  D.  Armour,  K.C.,  for  Herbert  E.  Marshall. 

F.  W.  Harcourt,  for  infants. 

Street,  J. — The  certificate  was  issued  on  11th  February, 
1892,  and  upon  its  face  declared  that  John  A.  Marshall,  to 
v^hom  it  was  issued,  had  designated  three  of  his  children, 
Helena,  Ella,  and  Eva,  as  the  beneficiaries.  Afterwards  on 
27th  January,  1899,  he  revoked  this  designation,  by  indorse- 
ment on  the  certificate,  and  directed  payment  to  be  made  to 
the  executor  or  executors  named  in  his  will,  as  trustees  for 
his  children,  in  such  shares  and  proportions  as  in  his  said  will 
set  forth. 

The  testator  died  on  31st  May,  1904,  leaving  a  will  dated 
SOth  May,  1904,  by  which  he  appointed  his  widow  and  his 
son  Oliver  to  be  executrix  and  executor.  The  material  dauses 
of  the  will  are  the  following: — 

3.  To  my  wife,  Anna  Victoria  Marshall,  I  give,  devise, 
and  bequeath  the  income  of  all  my  real  and  personal  property 
of  every  kind  whatever  during  the  time  that  she  remains  my 
widow,  after  which  time  it  shall  be  divided  equally  between 
all  my  cliildren,  except  that  $1,000  shall  be  given  to  my  son 
Oliver  Marshall  to  be  divided  between  said  Oliver  Marshall 
and  my  son  Herbert  Marshall,  as  Oliver  thinks  best  and 
directs,  that  is  to  say,  Oliver  shall  be  guardian  of  Herberifs 
Fhare  and  Oliver  shall  get  (4)  possession  of  the  said  $1,000 
at  any  time  in  agreement  to  pay  or  secure  the  interest  at  4 
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per  cent,  till  my  youngest  child  shall  be  of  the  age  of  21  years, 
*fter  which  time  said  payment  of  interest  on  the  $1,000  shall 
lie  discontinued.  5.  Also  my  wife,  Anna  Victoria,  shall  have 
the  sum  of  $1,000  absolutely  to  be  used  to  support  the  family 
till  an  income  shall  begin  to  accumulate.  6.  If  said  execu- 
tors, together  with  the  advice  of  my  brother  Joseph  P.  Mar- 
shall, shall  deem  necessary  to  use  not  more  than  $300  more 
than  the  income  any  year  during  the  first  5  years  after  my 
demise,  they  may  do  so.  7.  If  said  executrix  and  executor 
shall  deem  advisable,  and  on  the  recommendation  of  said 
Joseph  P.  Marshall,  the  sum  of  $100  may  be  given  to  any 
one  of  my  children  for  3  years  in  succession,  to  complete  an 
education,  said  sum  to  be  deducted  from  said  child  who  re- 
ceives it  at  the  final  distribution. 

This  will  was  not  made  until  more  than  5  years  after  the 
uate  of  the  indorsement  upon  the  beneficiary  certificate,  and 
Us  terms  are  inconsistent  with  an  intention  to  declare  in  it 
the  trusts  which  the  testator  intended  to  declare  by  will  when 
he  made  the  indorsement  on  the  certificate.  He  evidently 
intended  by  this  will  to  deal  only  with  the  property  over 
which  he  had  full  disposing  power;  he  did  not  intend  by  it 
to  set  forth  the  shares  and  proportions  in  which  the  money 
secured  by  the  certificate  should  be  divided  amongst  his  chil- 
dren. In  my  opinion,  the  matter  stands  as  if  the  testator, 
after  making  the  indorsement  on  the  certificate,  had  died 
intestate.  He  has  declared  that  the  fund  is  to  go  to  his 
children  (which  means  all  his  children)  in  proportions  to  be 
thereafter  fixed  by  him  by  will;  he  has  died  without  fixing 
these  proportions;  and  the  result  must  be  that  all  his  children 
take  the  fund  in  equal  shares,  and  I  so  declare. 

Costs  of  all  parties  out  of  the  fund,  those  of  the  executor 
as  between  solicitor  and  client. 


Anglin,  J.  March  9tii,  1905. 

TRIAL. 

HUNT  V.  TEUSTS  AND  GUABANTEE  CO. 

Distribution  of  Estates — Ascertainment  of  Next  of  Kin  of 
Intestate — Questions  as  to  Legitimacy  of  Uterine  Brother — 
Marriage  Laws  of  State  of  New  York — Bigamous  Marriage 
of  Wife  of  Absentee — Statutes — Presumptions. 

Action  for  a  declaration  of  plaintiffs'  status  and  rights 
88  next  of  kin  of  one  George  W.  Todd,  who  died  intestate  at 
Hamilton,  leaving  a  considerable  fortune.  Plaintiffs  and 
defendants  other  than  the  company   (administrators)   were 
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grandchildren  of  one  Philinda  Ellison,  whose  matrimonial 
experiences  gave  rise  to  the  question  raised  by  defendants  as 
to  the  legitimacy  of  plaintiflfs'  father,  Parley  Hunt  the 
younger.  Philinda  Ellison  first  married  one  Gideon  Todd 
in  1820.  By  him  she  had  issue  Mary  Ann  Todd,  the  mother 
of  defendants,  and  George  W.  Todd,  the  intestate.  In  1824 
Gideon  Todd  deserted' his  wife,  and  caused  a  story  to  be  pub- 
lished that  he  had  been  drowned.  Believing  him  dead,  Phil- 
inda Todd  in  1826  entered  into  marriage  relations  with 
Parley  Hunt  the  elder,  which  continued  until  her  death 
m  1833.  Of  this  marriage  Parley  Hunt  the  younger  was 
bom  in  November,  1829,  more  than  6  years  after  Gideon 
Todd  had  deserted  his  wife,  who  always  remained  unaware 
that  he  was  not  in  fact  dead.  He  returned  many  years  after- 
wards to  his  former  home,  in  the  State  of  New  York,  where 
all  the  parties  were  domiciled.  The  estate  of  George  W. 
Todd  consisted  entirely  of  personalty. 

E.  E.  A.  DuVemet,  and  A.  M.  Lewis,  Hamilton,  for 
plaintiffs. 

D'Arcy  Tate,  Hamilton,  for  defendant  Mary  D.  Vincent. 

A.  W.  Marquis,  St.  Catharines,  for  the  other  defendants. 

Anglin,  J. — .  .  .  I  have  no  doubt,  from  a  perusal  of 
the  evidence  taken  on  commission,  that  Philinda  Ellison, 
throughout  the  period  of  her  relations  with  Parley  Hunt 
the  elder,  acted  in  entire  good  faith,  and  honestly  believed 
that  Gideon  Todd  was  dead.     .    .     . 

The  question  of  the  legitimacy  of  Parley  Hunt  the 
younger,  and  the  right  of  succession  of  his  children  to  his 
half  brother's  property,  depends  .  .  .  upon  the  law  of 
the  State  of  New  York:  In  re  Goodman^s  Trusts,  17  Ch.  D. 
266,  292;  In  re  Ferguson's  WiU,  [1902]  1  Ch.  483:  and  ac- 
cording to  that  law  it  must  be  determined. 

Expert  evidence  as  to  the  law  of  the  State  of  New  York 
was  given  on  behalf  of  both  plaintiffs  and  defendants.  Upon 
some  points  the  expert  witnesses  agree.  These  present  no 
diflBculty.  Upon  others  they  differ  to  the  degree  of  absolute 
contradiction,  each  expert  resting  his  opinion  upon  the  au- 
thority of  decided  cases  to  be  found  in  the  State  reports. 
Upon  this  conflict  of  testimony,  I  am  driven  to  an  examina- 
tion of  the  authorities  upon  which  the  experts  respectively 
3  ely.  Beading  these  with  the  aid  of  the  explanatory,  critical, 
end  argumentative  testimony  adduced,  and  discharging  func- 
tions analogous  to  those  of  a  special  jury,  I  am  obliged  to 
determine  to  the  best  of  my  ability  what  is  in  fact,  upon  such 
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controverted  points^  the  law  which  obtains  in  the  State  of 
New  York. 

In  the  first  place,  the  expert  witnesses  agree  that  by  the 
Jaw  of  New  York  an  agreement  between  a  man  and  woman 
presently  to  become  husband  and  wife  constitutes  a  valid 
marriage  without  any  ceremony  whatever,  and  that  such  con- 
sent n^d  not  be  given  in  presence  of  any  witness,  nor  need 
it  be  evidenced  in  any  particular  form.  It  is  also  common 
ground  that  marriage  will  be  presumed  from  cohabitation. 
Imputation,  acknowledgment  of  the  parties,  reception  into 
the  family,  and  other  circumstances  of  a  like  character — ^the 
usual  concomitants  of  the  marriage  state:  Hynes  v.  McDer- 
mott,  91  K  Y.  451;  Eose  v.  Clark,  8  Paige  (Ch.)  574;  Cau- 
joUe  V.  Ferric,  23  N.  Y.  90;  Jackson  v.  Claw,  18  Johns.  346; 
Fenton  v.  Beid,  4  Johns.  51. 

There  was  no  dissent  by  the  expert  witnesses  from  the 
proposition  that,  where  the  connection  began  under  a  contract 
of  marriage  supposed  to  be  legal,  though  in  fact  void  in 
consequence  of  a  disability  of  one  of  the  parties,  a  marriage 
after  the  removal  of  the  disability  may  be  presumed  from 
acts  of  the  parties  evidencing  recognition  of  each  other  as 
husband  and  wife,  and  from  continued  matrimonial  cohabita- 
tion and  general  reputation,  and  this  though  there  had  been 
no  marked  change  in  the  character  of  the  relations  between 
them,  and  the  invalidity  of  the  marriage  had  remained  un- 
known to  them  while  both  were  living,  the  inference  being  of 
consent  at  the  first  moment  when  you  find  the  parties  able 
to  enter  into  the  contract:  Hynes  v.  McDermott,  91  N.Y. 
151;  Fenton  v.  Reid,  4  Johns.  51.  This  doctrine  is  not  un- 
familiar, having  been  enunciated  in  DeThoren  v.  Attorney- 
General,  1  App.  Cas.  686,  as  prev^iiling  in  .  .  .  Scotland, 
where  marriage  by  consent,  followed  by  cohabitation,  is  valid. 
Upon  its  applicability  to  the  present  case  the  experts  do  not 
agree. 

By  the  statute  1  Jac.  I.  ch.  2,  it  was  enacted  that  a  person 
marrying  a  second  time  whose  husband  or  wife  had  been  con- 
tinually absent  for  7  years  immediately  preceding  the  second 
marriage,  and  not  known  by  such  person  to  be  living  within 
that  time,  should  not  be  guilty  of  bigamy.  In  1788  a  similar 
Act  of  the  Legislature  of  the  State  of  New  York  reduced  the 
requisite  period  of  absence  to  5  years.  This  provision  is  still 
in  force.  The  experts  agree  that  it  does  not  render  a  second 
marriage  valid,  if  the  absent  spouse  be  in  fact  alive.     .    .     . 

[Reference  to  Price  v.  Price,  124  N.  Y.  689,  597.] 

"  If  any  person  whose  husband  or  wife  shall  have  absented 
himself  or  herself,  for  a  space  of  5  successive  years,  without 
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being  known  to  such  person  to  be  living  during  that  time, 
shall  marry  during  the  lifetime  of  such  absent  husband  or 
^vife,  the  marriage  shall  be  void  only  from  the  time  that  its 
nullity  shall  be  pronounced  *  by  a  Court  of  competent  au- 
thority:''  2  B.  S.  N.  Y.  ch.  139,  sec.  6. 

"  When  it  shall  appear,  and  be  so  decreed,  that  such  second 
marriage  was  contracted  in  good  faith,  and  with  the  full 
belief  of  the  parties  that  the  former  husband  or  wife  was  dead, 
the  issue  of  such  marriage  bom  or  begotten  before  its  nullity 
be  declared^  shall  be  entitled  to  succeed,  in  the  same  manner 
a6  legitimate  children,  to  the  real  and  personal  estate  of  the 
parent  who  at  the  time  of  the  marriage  was  competent  to 
contract     .     .     .     :'^  ib.  ch.  142,  sec.  23. 

The  statutory  provision  contained  in  sec.  6  of  ch.  139, 
above  quoted,  became  law  in  1830.  It  is  upon  its  construc- 
tion and  effect  that  the  members  of  the  New  York  Bar  called 
as  witnesses  disagree. 

Mr.  Orcutt,  an  attorney  in  practice  for  25  years,  swears 
that  this  statute  is  restrospective,  and  affects  marriages  con- 
tracted and  issue  bom  of  such  marriages  before  it  became 
law.  This  position  is  controverted  by  Mr.  E.  Corey  Town- 
send,  a  practitioner  for  21  years,  and  by  Mr.  W.  S.  Jenkins, 
who  has  been  in  practice  for  25  years,  who  both  maintain  that 
the  statute  applies  only  to  marriages  contracted  after  its 
enactment.     .     . 

Mr.  Orcutt  relied  upon  the  decision  of  the  Court  of  Ap- 
peals in  Brower  v.  Bowers,  1  Abbott  (C.  A.)  214,  decided  in 
1850.  .  .  .  This  decision,  if  it  correctly  expounds  the 
law  of  the  State  of  New  York,  settles  in  favour  of  plain- 
tiffs the  question  of  the  retroactivity  of  the  statute  of  1830. 
All  three  legal  witnesses  concur  in  stating  that  the  decisions 
of  the  Court  which  disposed  of  this  case  bind  all  the  Courts 
of  the  State  of  New  York.  ...  A  contrary  view  as  to  the 
retroactivity  of  the  statute  was  expressed  by  Chancellor  Wal- 
worth in  Valleau  v.  Valleau,  6  Paige  at  p.  210.  But  nowhere 
do  I  find  any  judicial  observation  upon  Brower  v.  Bowers 
which  casts  the  slightest  doubt  upon  its  authority.  It  is  re- 
ferred to,  without  any  adverse  comment,  in  Price  v.  Price, 
124  N.Y.  at  p.  600,  and  Bailey  v.  Bailey,  45  Hun  at  p.  282. 
Upon  cross-examination,  Mr.  Jenkins  admitted  that  Brower 
V.  Bowers  has  never  been  overruled.  I  therefore  find,  upon 
the  evidence  before  me,  that  that  case  correctly  states  the  law 
of  New  York  to  be  that  the  statute  of  1830  is  retrospective 
m  its  operation.  In  the  view  I  take  of  the  present  action, 
Ihis  finding  may  not  be  material. 
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What  then,  if  any,  is  its  effect  upon  the  relations  of 
Philinda  Todd  and  Parley  Hunt  the  elder?  In  their  incep- 
tion, in  1826,  clearly  none.  Not  because  Gideon  Todd  was 
'still  alive.  That  is  the  very  circumstance  to  which,  and  to 
which  only,  this  legislation  has  application:  Re  Nesbitt,  3 
Demarest  at  p.  336.  But  because  the  requisite  period  of  5 
years  had  not  then  elapsed.  These  parties,  it  is  admitted, 
went  through  a  ceremony  of  marriage  in  1826.  They  never 
intended  to  cohabit  illicitly.  The  6  years  from  her  deser- 
tion by  Gideon  Todd  expired,  I  have  found  upon  the  evi- 
dence, prior  to  the  time,  in  November,  1829,  when  Philinda 
Ellison  gave  birth  to  Parley  Hunt  the  younger.  If  it  were 
proved  that  a  marriage  had  taken  place  between  these  parties 
during  this  interval,  the  Act  of  1830  would  apply  to  it. 
Should  such  a  marriage  by  mutual  consent  be  presumed? 

I  do  not  see  how  such  a  presumption  can  be  made.  The 
fact  of  the  continued  existence  of  Gideon  Todd  being  estab- 
lished^ there  was  no  presumption  of  his  death.  Nothing  had 
occurred  to  remove  or  extinguish  the  impediment  of  the  mar- 
riage to  him  up  to  the  end  of  1829.  Though,  if  there  had 
been  actual  proof  of  a  marriage  in  1829,  after  the  5  years 
had  expired,  the  statute  of  1830,  by  its  retrospective  operation, 
might  validate  it,  it  is  quite  another  thing,  in  the  absence  of 
such  evidence,  to  presume  that  these  parties  did  an  act  which, 
though  not  criminal,  by  reason  of  the  saving  statute  of  1788, 
would  certainly  have  been,  at  that  time,  illegal.  Nothing  In 
the  statute  of  1830  compds  or  even  countenances  a  presump- 
tion so  contrary  to  the  fimdamental  principles  of  jurispru- 
dence. It  is  only  upon  the  cesser  of  the  impediment,  actual 
or  presumed,  that  even  the  strong  presumption  in  favour  of 
marriage  can  prevail.  It  being,  therefore,  impossible  to  pre- 
sume that  a  marriage  took  place  between  his  parents  in  1829, 
the  statute  of  1830  finds  no  subject  of  that  date  upon  which 
it  could  operate,  and  it  necessarily  follows  that  Parley  Hunt 
the  younger  was  bom  out  of  lawful  wedlock  and  as  an  illegiti- 
mate child. 

But,  if  the  effect  of  the  statute  of  1830  when  it  became 
law  was,  in  the  case  of  a  person  whose  husband  or  wife  had 
been  absent  for  6  successive  years,  without  being  known  to 
such  person  to  be  living  during  that  time,  to  extinguish  or 
neutralize  the  obstacle  opposed  to  his  or  her  marriage  by  the 
former  marriage  undissolved,  and  to  render  such  a  person 
capable  of  entering  into  a  new  marriage  contract,  may  not 
and  should  not  it  be  presumed  that  parties  in  the  position 
occupied  by  Philinda  Ellison  and  Parley  Hunt  the  elder 
married  eo  instanti  that  the  statute  became  law?    Upon  the 
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authority  of  DeThoren  v.  Attorney-General,  1  App.  Cas.  686, 
which  Mr.  Townsend  accepted  as  correctly  stating  the  law 
which  obtains  in  the  State  of  Xew  York,  in  my  opinion  that 
presumption  may  and  should  be  drawn.  It  is  a  presumption 
m  favour  of  morality,  legality,  and  legitimacy.  It  involves 
nothing  which  is  at  all  irreconcilable  with  the  actual  facts  in 
evidence.     .     .     . 

[Reference  to  O'Gara  v.  Eisenlohr,  38  N.  Y.  296;  William- 
son V.  Parisien,  1  Johns.  (Ch.)  389;  Valleau  v.  Valleau,  6 
Paige  (Ch.)  207,  210;  Spicer  v.  Spicer,  16  Abbott  P.  B.  N.  S. 
112;  Taylor  v.  Taylor,  63  App.  Div.  231,  173  K  Y.  266; 
Tracy  v.  Frey,  95  App.  Div.  579;  Schouler  on  Domestic 
Relations,  sec.  21;  Bishop  on  Marriage  and  Divorce,  sec.  970; 
(iall  V.  Gall,  114  N.  Y.  110;  Griffin  v.  Banks,  24  How.  P.  B- 
in3;  Price  v.  Price,  124  N.  Y.  589;  Bailey  v.  Bailey,  45  Hun 
378;  Circus  v.  Independent  Order  of  Ahawas,  55  App.  Div. 
534,  536;  Oram  v.  Oram,  3  Redfield  300.] 

I  have  no  hesitation  in  concluding  .  .  .  that  Mr. 
Orcutf  s  exposition  of  the  eflfect  of  the  statute  of  1830  was 
sound  when  he  stated  that  in  a  case  to  which  it  applies,  it 
confers  the  right  to  remarry  upon  the  party  deserted;  tiiat 
i"  makes  such  person  competent  to  marry;  that  it  removes 
the  disability  resulting  from  the  former  marriage;  and  that  a 
marriage  within  the  purview  of  the  statute  is  and  remains 
absolutely  valid,  and  the  issue  thereof  legitimate,  unless  and 
until  a  decree  has  been  pronounced  by  a  competent  court 
declaring  it  null.  Any  other  conclusion,  apart  entirely  from 
authority,  appears  to  me  to  be  based  upon  a  fundamental  mis- 
conception  of  voidability.  But  the  authorities  by  which  Mr. 
Orcutt  supported  his  testimony  render  its  acceptance  impera- 
tive. 

Deducing,  therefore,  from  the  continued  cohabitation  of 
Philinda  Ellis  and  Parley  Hunt  the  elder  as  man  and  wife, 
:!'rom  1830  to  1833,  a  presumption  of  their  marriage  by  mutual 
consent  upon  the  passing  of  the  statute  of  1830;  and  it  being 
admitted  that  the  marriage  was  never  annulled,  I  find  that  it 
was  and  remained  a  valid  marriage. 

Though  this  does  not  render  Parley  Hunt  the  younger, 
bom  in  November,  1829,  legitimate,  it  paves  the  way  for  that 
result.  Parley  Hunt  the  younger  .  .  .  died  in  1896. 
On  3rd  May,  1895,  the  legislature  of  the  State  of  New  York 
passed  the  following  statute,  chaptered  531  of  the  laws  of  that 
year: — 

^^  1.  All  illegitimate  children,  whose  parents  have  hereto- 
fore intermarried,  or  shall  hereafter  intermarry,  shall  therehy 
become  legitimatized  and  shall  be  considered  legitimate  for 
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all  purposes.  Such  children  shall  enjoy  all  the  rights  and 
privileges  of  legitimate  children.  Provided,  however,  that 
vested  interests  in  estates  shall  not  be  divested  or  affected  by 
this  Act. 

^'2.  All  Acts  and  parts  of  Acts  inconsistent  with  this 
Act  are  hereby  repealed. 

"  3.  This  Act  shall  take  effect  immediately." 

There  could  be  in  1895  no  vested  interests  in  the  estate  of 
George  W.  Todd,  who  did  not  die  until  1903.  Nemo  est 
haeres  viventis.  The  proviso  in  sec.  1,  therefore,  does  not^ 
for  the  purposes  of  this  case,  exclude  Parley  Hunt  the  younger 
from  the  beneficient  operation  of  the  statute.  Although 
illegitimate  when  bom,  the  subsequent  intermarriage  of  his 
parents  in  1830  legitimatized  him  for  all  purposes.  His  issue 
can,  therefore,  claim  through  him  as  a  half  brother  of  the 
intestate  George  W.  Todd. 

Judgment  will  be  entered  declaring  plaintiffs  to  be  of  the 
next  of  kin  of  George  W.  Todd,  deceased,  and  for  payment 
to  them  of  their  costs  of  this  action  by  defendants  other  than 
the  Trusts  and  Guarantee  Co.,  who  will  have  their  costs  as 
between  solicitor  and  client  out  of  the  estate  of  the  intestate. 


Cartwright,  Master.  March  10th,  1905. 

chambers. 

GOLD  RU*r  (KLONDIKE)  MINING  CO.  v.  CANADIAN 

GOLD  MINING  CO. 

Writ  of  Summons  —  Service  on  Company  Defendant  —  Head 
Office  Removed  from  Province — Substituted  Service. 

Motion  by  defendants  to  set  aside  an  order  made  by  the 
Master  in  Chambers  on  16th  February,  1905,  upon  the  ex 
parte  application  of  plaintiffs,  permitting  them  to  serve  de- 
fendant with  the  writ  of  summons  by  publication  in  the 
Ottawa  "Free  Press ^'  newspaper,  and  by  sending  a  copy  of 
the  order  and  writ  to  one  Chabot  in  Montreal,  Q. 

C.  A.  Moss,  for  defendants. 

E.  Bristol,  for  plaintiffs. 

The  Master. — The  writ  issued  on  17th  December,  1904. 
At  that  time  the  head  office  of  defendants  was  at  Ottawa.  On 
20th  January,  1905,  defendants  assumed  to  change  it  to 
Montreal :  but  it  is  "  at  least  doubtful  if  the  necessary  for- 
malities were  complied  with.  Defendants  have  no  office 
either  in  Ottawa  or  Montreal,  nor  any  oflBcer  in  this  province. 
Chabot  has  lately  been  appointed  by  defendants  to  be  their 
official  representative.     .     .     . 
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If  it  is  only  a  question  of  the  substituted  service,  the  mo- 
tion must  fail.  It  is  made  on  behalf  of  defendants,  and  so 
clearly  has  come  to  their  knowledge. 

In  Taylor  v.  Taylor,  6  0.  L.  R.  545,  2  0.  W.  R.  953,  the 
Chancellor  said:  "The  Court  will  not  set  aside  substituted 
service  if  it  appears  or  can  fairly  be  inferred  that  defendant 
had  notice  of  what  was  going  on.^^ 

But  it  was  contended  that  the  service  was  irregular  in 
this,  that  defendants  were  not  resident  in  Ontario,  and  that 
a  writ  for  service  in  this  province  was  not  proper,  and  that 
service  on  Chabot  in  any  case  was  bad. 

It  seems  on  the  material  doubtful  whether  the  head  oflSce 
of  defendants  is  now  in  Ottawa  or  Montreal.  It  certainly 
was  in  Ottawa  before  20th  January,  1905,  when  the  resolution 
was  passed  changing  this  to  Montreal.  The  advertisement  in 
the  Canada  Gazette  only  speaks  of  it  as  a  resolution.  It 
would  not  seem  that  the  certificate  of  the  Under  Secretary  of 
State  calling  this  "  a  by-law  and  resolution  "  can  make  it  one. 

In  the  case  of  this  company,  of  which,  as  it  is  said,  all 
the  shareholders  reside  in  England,  it  can  make  no  practical 
difference  whether  they  are  sued  in  Ontario  or  in  Quebec.  .  .  . 

I  think  that  defendants  are  properly  sued  in  Ontario,  as 
their  head  office  was  there  at  least  as  recently  as  20th  Janu- 
ary. I  am  not  satisfied  that  they  have  proceeded  with  such 
regularity  as  to  have  changed  it  to  Montreal. 

Without  imputing  any  such  design  to  the  present  defend- 
ants, it  is  clear  that  by  constantly  shifting  the  head  office 
from  one  to  another  of  the  8  or  9  provinces  of  the  Dominion, 
the  company  could  practically  make  any  legal  proceedings 
against  them  almost  impossible. 

Then,  if  defendants  are  resident  in  Ontario,  the  order  for 
substitutional  service  was  properly  made,  they  being  shewn  to 
have  no  place  of  business  in  this  province,  nor  any  represen- 
tative on  whom  service  could  be  made.  It  was,  therefore, 
proper  to  serve  them,  as  was  done,  by  advertisement  in  the 
Ottawa  ^^Pree  Press,^^  which  was,  in  my  contemplation,  the 
actual  service.  The  sending  of  notice  to  Mr.  Chabot  was  done 
merely  as  a  matter  of  grace  to  defendants,  and  to  prevent  any- 
thing being  done  to  their  prejudice  without  their  knowledge. 
In  one  way  or  the  other,  the  existence  of  the  action  has  been 
brought  to  defendants'  knowledge,  and  the  time  for  delivery 
of  statement  of  defence  has  been  extended  until  this  motion 
is  disposed  of.     .     .     . 

Motion  dismissed.     Costs  in  the  cause. 
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Meredith,  C.J.  March  10th,  1905. 

CHAMBERS. 

CITY  OF  TORONTO  v.  RAMSDEN. 

CITY  OF  TORONTO  v.  McDONELL. 

Dismissal  of  Action — Delay  in  Delivery  of  Statement  of  Claim 
— Irregular  Delivery  after  Tim>e  Expired  —  Validating 
Order — Terms — Possession  of  Land — Improvements. 

Appeal  by  plaintiflEs  from  orders  of  Master  in  Chambers, 
ante  381,  imposing  terms  npon  plaintiffs  as  a  condition  of 
validating  an  irregular  delivery  of  the  statements  of  claim, 
and  of  allowing  the  actions  to  proceed. 

F.  R.  MacKplcan,  for  plaintiffs. 

J.  E.  Jones,  for  defendants. 

Meredith,  C.J.,  dismissed  the  appeal  with  costs  to  de- 
fendants in  any  event. 


Street,  J.  March  11th,  1905. 

CHAMBERS. 

DOULL  V.  DOELLE. 

Attachment  of  Debts — Judgment  against  Married  Woman, 
Payable  out  of  Separate  Estate — Proceeds  of  Insurance 
Policy  on  Life  of  Husband — Trust  in  Favour  of  Wife. 

Appeal  by  defendant  from  order  of  Master  in  Chambers, 
ante  238,  in  a  garnishing  proceeding,  ordering  the  garnishees 
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to  pay  to  the  judgment  creditors  money  due  by  garnishees  to 
defendant. 

W.  E.  Middleton,  for  defendant. 

F.  J.  Boche,  for  plaintiflEs,  judgment  creditors. 

Street,  J. — The  action  was  brought  against  defendant, 
as  a  married  woman  engaged  in  trade,  upon  certain  bills  of 
exchange  accepted  by  her  for  certain  of  her  trade  debts,  after 
the  passing  of  60  Vict.  ch.  22  (0.),  assented  to  on  13th  April,. 
1897.  On  11th  April,  1899,  judgment  under  Rule  603  upon 
an  order  of  the  Master  in  Chambers  was  entered  in  the  action 
against  defendant  as  a  married  woman  for  $1,310.51,  "  pay- 
able out  of  her  separate  estate."  The  papers  before  me  and 
the  admissions  of  counsel  shew  that  the  husband  of  defendant 
in  his  lifetime  effected  an  insurance  with  the  garnishees, 
the  Commercial  Travellers  Association,  for  $510,  and  that 
the  amount  was  made  payable,  at  his  request,  upon  the  face  of 
the  policy,  to  his  wife,  the  defendant.  After  the  recovery  of 
the  judgment  the  husband  died,  and  the  money  payable 
under  the  policy  became  payable  to  defendant  imder  the  terms 
of  the  direction  so  given  by  the  husband.  Plaintiffs  obtained 
an  order  under  the  garnishee  Eules  for  the  payment  by  the 
Commercial  Travellers  Association  to  them  of  the  insurance 
money;  and  defendant  appeals,  upon  the  ground  that  the  pro- 
ceeds of  the  policy  were  never  owned  by  defendant  during 
her  husband^s  lifetime,  but  only  came  to  her  at  his  death,  and 
that,  therefore,  they  cannot  be  considered  as  "separate  es- 
tate;" that  by  the  terms  of  the  judgment  obtained  by  plain- 
tiffs the  operation  of  it  is  confined  to  her  separate  estate,  and 
that  therefore  the  money  in  question  cannot  *be  seized. 

I  think  I  must  hold,  upon  the  evidence  before  me,  that  the 
debt  upon  which  this  judgment  was  recovered  was  contracted 
after  the  date  of  the  passing  of  the  Married  Women's  Act 
of  1897  on  13th  April,  1897,  and  that  the  rights  of  the  par- 
ties are  governed  by  sec.  4  of  the  Act  (now  R.  S.  0.  1897 
ch.  163). 

Plaintiffs  were  entitled  to  a  judgment  payable  not  only 
out  of  the  separate  property  of  the  wife,  but  also  out  of  any 
property  which  she  might,  after  the  date  of  the  contract  sued 
on,  while  discovert,  be  possessed  of  or  entitled  to,  with  the 
additions  and  subject  to  the  exceptions  contained  in  sec.  21 
of  the  Act  and  in  sub-sec.  (2)  of  sec.  4  of  the  Act:  see  Bamett 
V.  Howard,  [1900]  2  Q.  B.  784. 

The  difficulty  here  is  caused  by  the  fact  that  the  order  of 
the  Master  in  Chambers  and  the  judgment  following  it  ad- 
judge '^that  plaintiffs  recover  against  defendant  (a  married 
woman)  $1,310.61,  payable  out  of  her  separate  estate,  with 
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the  costs  of  this  action  and  motion  to  be  taxed/'  and  does 
not  make  it  recoverable  out  of  everything  else.  If  the  judg- 
ment had  been  in  the  form  to  which  plaintiffs  were  entitled, 
there  could  not  have  been  any  question  raised  here.  As  it  is, 
plaintiffs  seem  only  entitled  to  retain  their  order  if  they  can 
establish  that  the  proceeds  of  this  policy  were  separate  estate. 
•    •     • 

I  must  hold  that  the  money  here  in  question  is  separate 
estate.  It  is  perfectly  true  that,  apart  from  the  provisions 
of  our  Insurance  Act  with  regard  to  insurances  effected  for 
the  benefit  of  wives  and  children,  it  could  not  have  been  con- 
tended that  money  coming 'to  a  widow  under  a  policy  of 
insurance  upon  her  husband's  life,  of  which  he  had  made  her 
beneficiary,  was  separate  estate,  because,  from  its  very  nature, 
it  was  not  property  belonging  to  her  during  coverture. 

Under  sec.  169  of  R.  S.  0.  ch.  203,  however,  the  naming 
of  the  wife  as  a  beneficiary  in  a  policy,  or  by  indorsement  or 
other  writing,  creates  a  trust  in  her  favour  of  the  amoimt 
secured  by  the  policy,  and  leaves  the  assured  no  further  rights 
of  disposition  over  it,  beyond  a  right  which  is  in  effect  a 
right  of  revocation  and  new  appointment,  limited,  however, 
strictly  to  certain  objects. 

The  effect  of  what  defendant's  husband  did,  therefore, 
was  to  create  a  trust  in  her  favour  of  the  amount  secured  by 
this  policy;  it  is  true  he  might  have  revoked  it  and  declared 
a  new  trust  in  favour  of  children,  if  he  had  them,  but  he 
never  did  in  fact  revoke  the  original  trust  in  her  favour,  and 
the  right  so  created  and  vested  in  her  must,  I  think,  be 
treated  as  separate  estate.    .    .     . 

[King  V.  Lewis,  23  Ch.  D.  724,  and  Ee  Shakespear,  30 
Ch.  D.  171,  distinguished.] 

In  my  opinion,  there  was  a  valid  trust  of  this  policy 
created  by  the  statute  in  favour  of  the  wife  when  it  was 
issued,  and  the  policy  and  its  proceeds  were  separate  estate 
within  the  meaning  of  E.  S.  0.  ch.  163,  and  were  properly 
seized  under  the  judgment. 

Appeal  dismissed. 


Anglin,  J.  March  11th,  1905. 

WEEKLY   COURT. 

CITY  OP  TOEONTO  v.  TOEONTO  E.  W.  CO. 

Beference — Stay — Judgment  on  Special  Case — Appeal — Rule 

829 — Terms  of  Special  Case, 

Appeal  by  defendants  from  a  ruling  of  James  S.  Cart- 
wright,  oflBcial  referee,  to    whom    the   taking   of    evidence 
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in  this  action  was  referred,  that  defendants^  appeal  to  the 
Court  of  Appeal  for  Ontario  from  the  judgment  (4  0.  W.  R. 
330,  446),  pronounced  upon  the  special  case  stated  in  this 
action  for  the  opinion  of  the  Court,  had  not  stayed  the  tak- 
ing of  evidence  upon  such  reference. 

J.  Bicknell,  K.C.,  for  defendants,  contended  that  there 
was  such  a  stay,  because:  (a)  Rule  829  applies  and  has  that 
eflEect;  (b)  the  parties  in  stating  the  special  case  agreed  that 
there  should  be  such  a  stay. 

J.  S.  PuUerton,  K.C.,  for  plaintiffs,  contra. 

■ 

Anglin,  J. — ^Rule  829  reads  as  follows : — "  Where  execu- 
tion of  the  judgment  or  order  appealed  from  has  become 
stayed,  all  further  proceedings  in  the  action  in  the  Court  ap- 
pealed from,  other  than  the  issue  of  the  judgment  or  order 
and  the  taxation  of  costs  thereunder,  shall  be  stayed,  unless 
otherwise  ordered  by  the  Court  appealed  to  or  a  Judge  thereof; 
and  the  order  may  be  on  such  terms  as  may  seem  just." 

This  Rule  is  by  its  terms  applicable  only  ^'  where  execution 
of  the  judgment  or  order  appealed  from  has  become  stayed/* 
It  does  not  purport  to  extend  to  all  cases  wherein  those  steps 
have  been  taken  which  under  Rule  827  eflfect  a  stay  of  "  the 
execution  of  the  judgment  or  order  appealed  from.*'  The 
judgment  upon  the  special  case,  4  0.  W.  R.  330  and  446,  is 
merely  an  expression. of  the  opinion  of  the  Court  upon  cer- 
tain questions  of  law  submitted  for  its  consideration.  It  is 
a  judgment  of  which  there  can  be  no  "execution**  which 
might  "  become  stayed.**  It  is  not  to  be  enforced  in  any  way. 
It  requires  nothing  to  be  done  or  forebome.  Such  a  case  as 
this  is,  in  my  opinion,  not  within  the  terms  of  Rule  829,  and 
I  am  satisfied  that  it  could  not  have  been  within  the  con- 
templation of  the  framers  of  this  Rule. 

The  special  case  contains  these  initial  words  : — ^^  The 
parties  desire,  before  proceeding  to  take  further  evidence  in 
this  case,  to  obtain  the  opinion  of  the  Court  upon  certain 
questions  of  law  arising  on  the  construction  of  the  agreement 
on  which  the  action  is  brought  ;  **  and  i{  concludes  l\y  re- 
serving to  each  party  a  right  of  appeal.  The  parties  have 
had  an  "  opinion  of  the  Court  **  upon  the  questions  submitted, 
and  Mr.  PuUerton  contends  that  the  terms  of  the  special  case 
which  I  have  quoted  have  been  thus  satisfied. 

The  question  for  consideration — one  of  construction  to  be 
determined  upon  the  whole  document — ^is  whether,  by  the 
introductory  words  of  the  special  case,  the  parties  intended 
to  provide  for  a  stay  of  the  taking  of  evidence  until  the  de- 
termination of  the  appeal,  for  the  right  to  take  which  they 
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expressely  stipulate.  Were  it  not  for  this  express  reserva- 
tion, I  should  agree  with  Mr.  Fullerton's  contention  ;  but, 
without  express  provision  for  it,  an  appeal  lies  as  of  right 
from  the  judgment  pronounced  upon  a  special  case.  That 
appeal  has  in  this  case  been  taken  by  consent  to  the  Court  of 
Appeal:  4  Edw.  VII.  ch.  11,  sec.  2  (76a).  Unless  the  reser- 
vation of  the  right  to  appeal  was  expressed  merely  ex  majori 
cautela  (and  its  effect  should  not  be  so  restricted,  if  another 
reasonable  and  legitimate  purpose  for  its  presence  can  be 
ascribed  to  the  parties),  this  provision  must  be  deemed,  in 
my  opinion,  to  have  been  inserted  in  order  to  make  applicable 
to  such  appeal  any  special  terms  or  conditions  governing  the 
case  itself.  One  of  these  is  the  suspension  of  the  reference 
to  take  evidence  pending  the  proceedings  ^^to  obtain  the 
opinion  of  the  Court.*'  This  term  is,  I  think,  by  the  inser- 
tion of  the  explicit  reservation  of  the  ri^ht  of  appeal, 
extended  in  its  application  to  an  appeal  taken  pursuant  to 
that  reservation.  By  the  agreement  of  the  parties,  therefore, 
upon  what  appears  to  me  to  be  its  proper  construction,  the 
proceedings  before  the  referee  are  stayed. 

Appeal  allowed  with  costs  to  defendants  in  the  cause. 


Teetzel,  J.  March,  11th,  1905. 

WEEKLY   COURT. 

RE  HOPKINS. 

WiU — Construction — Ambiguity — ^Distribution  of  Estate — De- 
signation of  Beneficiaries — Acceleration  of  Distribution— 
Perpetuity, 

Motion  by  executors  of  will  of  Samuel  Hopkins  for  order 
declaring  construction  of  will  and  for  directions  to  trus- 
tees. 

The  will  was  dated  Ist  September,  1899.  The  testator, 
after  directing  payment  of  his  debts  and  funeral  expenses, 
gave  all  his  personal  property  to  his  sister  Mary  E.  TJpthe- 
grove,  and  gav^  and  devised  his  homestead  (4  acres)  in  Port- 
Colbome  to  the  same  sister,  her  heirs  and  assigns  forever. 
He  then  directed  his  executors  to  keep  his  other  real  estate 
rented  for  10  years  from  his  death,  and  the  rents  to  be 
applied,  first,  in  payment  of  taxes,  insurance,  and  repairs  ; 
second,  in  payment  of  $10  a  week  during  that  time  to  his  son 
Frederick  Hopkins,  and  $10  a  year  to  the  caretaker  of  the 
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cemetery  containing  his  tomb  ;  third,  the  balance  to  be  paid 
to  his  adopted  daughter,  Ida  M.  Armstrong.  He  then 
directed  that  at  the  end  of  10  years  his  executors  were  to  sell 
all  his  real  estate,  and  out  of  the  proceeds  thereof  to  pay 
$1,000  to  Ida  M.  Armstrong  and  $500  to  Joanna  Story,  and 
to  invest  a  sufficient  portion  of  the  balance  of  the  purchase 
money  to  yield  an  income  of  $10  a  week  to  Frederick  during 
his  life,  and  to  invest  a  further  sum  sufficient  to  yield  an 
income  of  $10  a  year  to  be  paid  to  the  caretaker  of  the  ceme- 
tery, "  and  to  divide  the  balance  among  Ida  M.  Armstrong 
and  the  surviving  children  of  my  said  sister  Mary  E.  Upthe- 
grove,  share  and  share  alike,  and  on  the  death  of  my  said  son 
the  principal  money  so  invested  for  his  benefit  is  to  be 
divided  in  like  manner  among  the  surviving  children  of  my 
said  sister  Mary  E.  Upthegrove  and  said  Ida  M.  Armstrong, 
share  and  share  alike.  All  the  residue  of  my  estate  not  here- 
inbefore disposed  of,  I  give,  devise,  and  bequeath  unto  my 
said  sister  Mary  E.  Upthegrove.^^ 

W.  M.  Douglas,  K.C.,  for  the  executors  and  ^Mary  E.  Up- 
thfegrove. 

F.  W.  Harcourt,  for  infants. 

Teetzel,  J. — The  provision  for  division  among  Ida  M. 
Armstrong  and  the  surviving  children  of  Mary  E.  Upthe- 
grove, share  and  share  alike,  directed  to  be  made  at  the  end  of 
10  years,  designates  the  same  persons  only  as  the  testator 
intended  to  benefit  by  the  division  at  the  death  of  his  son. 
Although  in  speaking  of  the  second  division  he  transposes  the 
names  of  the  beneficiaries  in  such  a  way  as  might  lend  some 
colour  to  the  contention  that  he  intended  to  benefit  the  chil- 
dren of  Ida  M.  Armstrong,  the  use  of  the  words  "in  like 
manner,^^  in  connection  with  the  second  distribution,  mani- 
festly limits  the  distribution  to  Ida  M.  Armstrong  and  the 
children  of  .Mary  E.  Upthegrove.  The  trustees  are  now  jus- 
tified in  delivering  to  Mary  E.  Upthegrove  and  her  daughter, 
who  have  acquired  the  interests  of  Ida  M.  Armstrong  and  the 
other  beneficiaries,  the  remaining  estate  in  their  hands, 
subject  to  the  legacies,  notwithstanding  that  10  years  have 
not  elapsed  since  the  testator's  death.  The  executors  may 
retain  a  sum  to  provide  in  perpetuity  for  payment  of  $10 
per  annum  to  satisfy  testator's  direction  in  regard  to  care 
of  his  tomb.    Costs  of  all  parties  out  of  the  estate. 
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Cartwright,  Master.  March  13th,  1905. 

chambers. 
ADAMS  V.  cox. 

Interest — Mimeys  Realized  upon  Execution — Repayment  when 
Judgment  Reversed — Liability  for  Interest — Claim  by 
Stranger — Raie  of  Interest — Costs, 

After  the  Court  of  Appeal  (3  0.  W.  R.  32)  had  affirmed 
the  decision  of  the  trial  Judge  (2  0.  W.  R.  93)  in  favour  of 
plaintiff,  plaintiff  issued  execution  against  defendants,  and 
received  a  sum  of  $1,358.89,  being  proceeds  of  sale  of  goods 
of  defendant  Alice  B.  Cox. 

The  Supreme  Court  of  Canada  on  14th  t)ecember,  1904, 
reversed  the  judgment  of  the  Court  of  Appeal,  and  plaintiff 
thereupon  became  liable  to  repay  the  $1,358.89. 

Some  delay  arose  about  this,  as  the  money  was  claimed 
by  another  execution  creditor.  The  plaintiff  thereupon  noti- 
fied the  claimants  that  he  would  apply  for  an  interpleader 
order,  and  prepared  the  necessary  material,  but  did  not  pro- 
ceed further. 

Ultimately  on  20th  February,  1905,  the  money  was  paid 
by  consent  of  all  parties  to  the  solicitors  for  the  defendants, 
but  without  interest,  though  interest  was  asked  for  before  pay- 
ment of  the  principal. 

Defendant  Alice  E.  Cox  moved  for  an  order  for  payment 
by  plaintiff  of  interest  at  5  per  cent,  from  date  of  payment 
to  plaintiff  to  date  of  repayment,  nearly  11  months. 

J.  Bicknell,  K.C.,  for  applicant. 
J.  J.  Maclennan,  for  plaintiff. 

.  The  Master. — The  prima  facie  right  to  interest,  in  the 
circumstances  of  this  case,  is  established  by  Eodger  v.  Comp- 
toir  d^  Escompte  de  Paris,  L.  E,  3  P.  C.  465,  where  the  whole 
question  is  discussed  by  Lord  Cairns. 

This  was  folowed  by  Bacon,  V.-C,  in  Merchant  Banking 
Co.  V.  Maud,  L.  E,  18  Eq.  659,  and  by  our  own  Court  of 
Appeal  in  Sherk  v.  Evans,  22  A.  E.  242  (see  especially  judg- 
ment of  Osier,  J.A.,  at  p.  248). 

Counsel  for  plaintiff,  however,  contended  that,  in  view  of 
the  conjlict  as  to  who  was  entitled  to  the  principal,  interest 
should  not  be  allowed.  But  it  was  open  to  him  to  have 
guarded  himself  either  by  an  order  to  pay  the  money  into 
Court,  or  by  getting  a  waiver  of  any  right  to  interest  from 
the  rival  claimants.  Unfortunately  he  did  not  adopt  either 
of  these  necessary  and  yet  simple  precautions. 
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Then  there  was  a  further  objection  to  the  rate  of  interest 
asked  for.  It  was  argued  that  if  the  money  had  been  paid  into 
Court  it  would  only  have  borne  interest  at  3  per  cent.  The 
answer  to  this  is  the  same  as  to  the  objection  that  no  interest 
should  be  allowed.  A  further  answer  would  be  that  plain- 
tiff might  have  put  the  money  on  special  deposit  with  the 
consent  of  the  claimants^  if  the  expense  of  payment  into  and 
out  of  Court  was  to  be  avoided.  Then  no  question  could  have 
been  raised  either  as  to  the  right  to  interest  or  to  the  rate. 

The  present  lawful  rate  being  6  per  cent.,  I  think  defend- 
ant  Alice  B.  Cox  is  entitled  to  what  she  asks. 

In  the  circumstances,  I  do  not  make  any  order  as  to 
costs,  if  the  plaintiff  withdraws  his  claim  for  any  costs  of 
the  contemplated  motion  for  an  interpleader  order.  These 
may  well  be  set  off  one  against  the  other. 


Magee,  J.  March  13th,  1905. 

WEEKLY  COURT. 

BE  SLATER  t.  LABEREE. 

Division  Courts  —  Jurisdiction  —  Ascertainment  of  Amouni 
over  $100 — Extrinsic  Evidence  —  Promissory  Note  —  In^ 
dorser. 

Motion  by  plaintiffs  for  an  order  in  the  nature  of  a 
mandamus  to  the  junior  Judge  of  the  County  Court  of  Car- 
leton  to  compel  him  to  try  an  action  in'  the  1st  Division 
Court  in  that  county.  The  action  was  brought  against  the 
indorser  of  a  promissory  note,  to  recover  the  amount  of  the 
note,  which  was  more  than  $100. 

W.  E.  Middleton,  for  plaintiffs. 

A.  J.  Russell  Snow,  for  defendant. 

Magee,  J.,  held  that  extrinsic  evidence  would  have  to  be 
given  by  plaintiffs  to  enable  them  to  succeed  upon  their  claim, 
namely,  evidence  of  dishonour  and  notice,  and  that  therefore 
the  amount  sued  for  (being  over  $100)  was  not  ascertained 
by  the  signature  of  defendant  within  the  meaning  of  see.  72 
of  the  Division  Courts  Act,  as  amended  by  4  Edw.  VII.  ch. 
12,  sec.  1  (0.) 

Motion  refused  with  costs.  ' 
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divisional  court. 

WALLER  V.  INDEPENDENT  ORDER  OF  FORESTERS. 

Trial — Life  Insurance — Contract — Validity^  —  Suicide  of  As- 
sured — Issue  as  to  Sanity^ — Separate  Trial  —  New  Trial 
of  Whole  Case  Directed  by  Appellate  Court. 

• 

Appeal  by  defendants  from  judgment  of  Meredith, 
J.,  ante  16. 

W.  H.  Hunter,  for  defendants. 

J.  C.  Makins,  Stratford,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Anglin,J., 
Magee,  J.),  was  delivered  by 

Meredith,  C.J. — ^The  defendants  are  a  friendly  society 
incorporated  by  special  Act  of.  the  Parliament  of  Canada,  and 
the  action  is  by  plaintiff,  as  widow  and  administratrix  of  the 
estate  of  her  deceased  husband,  John  Waller,  to  recover  from 
defendants  $3,000,  which,  as  is  alleged  in  the  statement  of 
claim,  defendants,  "by  a  benefit  certificate  or  insurance 
policy  issued  by  them,  agreed  to  pay  as  upon  a  contract  of 
life  insurance  to  the  administratrix  of  the  said  John  Waller 
at  his  decease.'^ 

Defendants  by  their  statement  of  defence  alleged  that  it 
was  a  term  or  condition  of  the  contract  of  insurance  that 
they  should  not  be  liable  for  the  sum  insured  if  the  assured 
shoxdd  commit  suicide,  whether  he  should  be  sane  or  insane 
at  the  time,  and  that  the  deceased  did  commit  suicide,  but 
they  bring  into  Court  $200,  and  say  that  it  is  the  whole 
amount  for  which  they  are  liable  according  to  the  constitution 
and  laws  of  the  society,  which,  as  they  allege,  form  part  of  the 
contract  of  insurance. 

When  the  case  came  on  for  trial,  the  parties  were  not 
ready  to  try  the  question  whether  the  deceased  was  sane 
when  he  committed  suicide,  and  the  trial  was  proceeded  with 
as  to  the  other  branch  of  the  case,  viz.,  whether  the  term  or 
condition  relied  on  by  defendants  formed  part  of  the  con- 
tract of  insurance,  and,  after  hearing  the  evidence  adduced, 
the  trial- Judge  reserved  his  judgment,  and  after  consider- 
ation determined  that  the  term  or  condition  relied  on  by 
defendants  did  not  form  part  of  the  contract  of  insurance,  and 
was  not,  by  reason  of  the  provision  of  sec.  144  of  the  Onterio 
Insurance  Act,  R.  S.  0.  1897    ch.  203,    binding   upon  the 
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assured.  He  held,  however,  that  if  the  deceased  committed 
suicide  whilst  sane,  plaintiff  was  precluded  at  common  law 
from  recovery,  and,  as  the  question  of  the  sanity  of  the  de- 
ceased when  he  committed  suicide,  as  apparenly  it  was  not 
disputed  he  had  done,  had  not  been  tried,  it  was  directed 
that  the  case  must  go  down  for  trial  upon  that  isssue,  unless 
the  parties  should  agree  as  to  the  fact,  or  failing  an  agree- 
ment should  consent  to  an  issue  being  directed  to  try  that 
question. 

The  judgment  as  drawn  up  contains  an  adjudication  that 
plaintiff  is  entitled  to  recover  the  $3,000  sued  for,  unless, 
upon  the  trial  of  the  issue  which  is  directed,  it  shall  be 
determined  that  the  deceased  was  sane  at  the  time  he  com- 
mitted suicide  ;  directs  that  the  parties  proceed  to  the  trial 
of  an  issue,  and  that  the  question  to  be  tried  shall  be  whether 
the  deceased  was  insane  at  the  time  he  committed  suicide  ; 
and  further  consideration  of  the  action  and  all  questions  of 
costs  are  reserved  until  after  the  determination  of  the  issue. 

The  present  appeal  is  fron;  that  judgment. 

Experience  has  shewn  that  seldom,  if  ever,  is  any  advan- 
tage gained  by  trying  some  of  the  issues  before  the  trial  of 
the  others  is  entered  upon,  and  certainly  in  this  case  the  result 
of  adopting  that  course  is  most  unsatisfactory. 

If  the  result  of  the  preliminary  trial  in  his  case,  which- 
ever way  it  had  resulted,  would  have  put  an  end  to  the  con- 
troversy, or  if  the  trial  Judge  had  reserved  to  himself  the 
further  trial  of  the  action  in  case  a  further  trial  should  be 
necessary,  it  would  have  been  different. 

The  result  of  the  course  which  has  been  taken  is  that  the 
parties  may  continue  their  appeals  until  one  or  other  of  them 
is  exhausted  or  the  final  court  of  appeal  is  reached,  and  then, 
if  the  judgment  which  had  been  pronounced  is  sustained,  it 
will  be  necessary  to  try  the  issue  as  to  the  sanity  of  the 
deceased  when  he  committed  suicide,  and  it  may  be  that 
defendants  will  succeed  upon  that  issue,  and  in  that  event  all 
the  costs  of  the  appeal,  as  well  as  any  additional  costs 
occasioned  by  the  double  trial,  will  have  been  thrown  away. 

It  is  far  better,  I  think,  that  the  erroneous  steps  which 
have  been  taken  should  be  retraced,  and  that  the  case  should 
go  down  to  trial  again,  when  all  the  questions  of  law  and  fact 
will  be  tried  at  the  same  time,  and  one  judgment  pronounced 
on  the  whole  case. 

This  course  is  the  more  desirable,  as  some  matters  of  fact 
which  may  have  a  bearing  on  the  question  which  was  dealt 
with  at  the  last  trial,  do  not  appear  to  have  been  fully  in- 
vestigated. I  refer  to  the  indorsement  on  the  policy  by 
which  the  member  agrees  to  be  bound  by  the  provisions  of 
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the  constitution  and  laws,  not  being  signed  by  the  deceased, 
and  no  explanation  having  been  given  as  to  why  it  was  not 
signed.  I  refer  also  to  the  circumstance  that,  although  a 
change  had  been  made  in  the  constitution  and  laws  on  2nd 
September,  1898,  and  before  the  date  of  the  certificate,  the 
form  of  application  for  membership  and  the  form  of  certi- 
ficate used  were  those  appropriate  to  the  constitution  and 
laws  before  the  amendment  was  made. 

In  my  opinion,  the  judgment  pronounced  at  the  last 
trial  should  be  vacated  and  a  new  trial  had  of  the  whole  case, 
and  the  costs  of  the  appeal  and  of  the  last  trial  should  be 
costs  in  the  cause  to  the  party  who  is  ultimately  successful. 


"i 

k 
I 


March  13th,  1905. 

divisional  court. 

DELAMATTER  v.  BROWN  BROTHERS  CO. 

Landlord  and  Tenant  —  Lease  —  Surrender  —  Evidence  of 
Destruction  of  Building  fey  Fire — OUigaiion  of  Tenants 
to  Rdmild — Covenants  to  Repair — Breaches — Sliort  Forms 
Act  —  Assignment  of  Lease  —  Assignment  of  Reversion — 
Parties — Amendment. 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  in 
favour  of  plaintiffs. 

The  action  was  brought  by  Ira  Delamatter  and  his  wife, 
Emma  C.  Delamatter,  against  Brown  Brothers  Company 
and  Brown  Brothers  Company  Nurserymen  Limited. 

The  male  plaintiff,  being  the  owner  of  a  farm  in  the  town- 
ship of  Pelham,  by  indenture  of  lease,  dated  29th  June,  1891, 
and  expressed  to  be  made  in  pursuance  of  the  Act  respecting 
short  forms  of  leases,  K.  S.  0.  1897  ch.  106,  devised  it  to 
defendants  the  Brown  Brothers  Co.  for  the  term  of  12  years, 
to  be  computed  from  1st  April,  1892.  The  lessees  covenanted 
*'to  repair,'*  ''and  that  the  said  lessor  may  enter  and  view 
state  of  repair  and  that  the  said  lessee  will  repair  according 
to  notice,'*  "and  that  they  will  leave  the  premises  in  good 
repair,  ordinary  wear  and  tear  only  excepted.** 

After  the  making  of  the  lease,  plaintiff  Ira  Delamatter 
conveyed  the  lands  demised  to  plaintiff  Emma  C.  Delamatter, 
and  defendants  the  Brown  Brothers  Co.  conveyed  all  their 
interest  under  the  lease  to  their  co-defendants,  who  accepted 
the  lease  and  became  liable  to  all  the  covenants. 
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In  August,  1902,  one  of  the  buildings  on  the  demised 
premises — a  bam — ^was  destroyed  by  fire,  and  was  not  rebuilt. 

The  action  was  brought  to  recover  damages  for  breaches 
of  covenants  on  the  part  of  the  lessees. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon, 
J.,  Magee,  J. 

E.  D.  Armour,  K.C.,  for  defendants,  appellants. 

W.  M.  German,  K.C.,  for  plaintiflfs. 

Meredith,  C.J. — The  two  main  questions  argued  before 
us  were:  (1)  whether  imder  the  covenants  contained  in  the 
lease  the  lessees  were  bound  to  rebuild  the  barn  which  was 
destroyed  by  fire;  and  (2)  whether  there  had  been  a  surrender 
by  the  lessees  to  the  landlord,  immediately  after  the  fire 
occurred,  of  the  part  of  the  farm  upon  which  the  bam  had 
stood,  and  the.  bam  yard  adjacent  to  it. 

Upon  the  second  question  the  Chancellor  came  to  the  con- 
clusion that  what  had  taken  place  between  the  parties  did 
not  operate  as  a  surrender,  and  I  see  no  reason  for  differing 
from  him. 

In  order  that  the  acts  of  the  parties  may  amount  to  a  sur- 
render by  operation  of  law,  it  is  necessary  that  there  be  an 
agreement  by  the  landlord  and  the  tenant  that  the  term  be 
put  an  end  to,  acted  on  by  the  tenant's  quitting  the  premises, 
and  the  landlord,  by  some  unequivocal  act,  talong  possession. 
There  was  as  to  all  these  matters  conflicting  evidence,  and 
the  trial  Judge  having,  upon  a  consideration  of  the  whole  of 
it,  reached  the  conclusion  that  defendants  had  not  proved 
the  surrender  set  up  by  them,  that  conclusion  ought  not,  in 
my  opinion,  to  be  disturbed. 

The  first  question  is  one  of  very  considerable  diflSculty, 
and  I  have  come  to  the  conclusion  I  have  reached  as  to  it  with 
much  hesitation  and  doubt. 

The  scheme  of  the  Acts  respecting  short  forms  is  to  au- 
thorize the  use  of  certain  forms  of  words  which  are  set  forth 
in  the  Acts,  and  are  the  short  forms,  and  to  give  to  these 
forms  of  words,  when  the  instrument  in  which  they  appear 
is  declared  to  be  made  in  pursuance  of  the  Act,  the  same 
effect  as  if  other  forms  of  words  which  are  set  forth  in  the 
Act  had  been  used. 

The  short  forms  are,  or  are  intended  to  be,  compendious 
expressions  of  what  is  contained  in  the  corresponding  long 
forms. 

In  order  to  provide  for  cases  in  which  the  long  forms 
would  not  accurately  express  the  terms  which  the  parties  to 
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the  instrument  may  desire  to  embody  in  it,  they  are,  by  the 
Act  respecting  short  forms  of  leases,  permitted,  to  substitute 
for  the  words  ^'  lessee  ^*  or  "  lessor  ^^  in  the  short  form  any 
name  or  names  (or  other  designation) ;  and  they  are  also  per- 
mitted to  substitute  the  feminine  gender  for  the  masculine, 
and  the  plural  for  the  singular  number,  and,  when  these 
things  are  done,  corresponding  substitutions  are  to  be  taken 
to  be  made  in  the  corresponding  long  forms,  sched.  B  (1 
and  2). 

Schedule  B.  also  contains  the  following  provisions:  ^'3. 
Such  parties  may  introduce  into  or  annex  to  any  of  the  forms 
in  the  first  column  any  express  exceptions  from  or  express 
qualifications  thereof  respectively,  and  the  like  exceptions  or 
qualifications  shall  be  taken  to  be  made  from  or  in  the  cor- 
responding forms  in  the  second  column.  4.  Where  the  de- 
mised premises  are  of  freehold  tenure,  the  covenants  1  to  8 
shall  be  taken  to  be  made  with,  and  the  proviso  9  to  apply  to, 
the  heirs  and  assigns  of  the  lessor;  and  where  the  premises 
demised  are  of  leasehold  tenure,  the  covenants  and  proviso 
shall  be  taken  to  be  made  with,  and  apply  to,  the  lessor,  his 
executors,  administrators,  and  assigns.  5.  Unless  the  con- 
trary is  expressly  stated  in  the  lease,  in  all  leases  made  after 
25th  March,  1886,  the  extended  form  of  covenant  numbered 
7  shall  be  read  as  containing  after  the  word  "  lessee  ^^  in  the 
first  line  thereof  the  words  "his  executors,  administrators, 
and  assigns/^ 

It  seems  clear  from  these  provisions  that  it  was  intended 
that,  in  order  that  the  Act  should  operate  upon  the  words 
used,  two  things  must  concur:  (1)  that  the  lease  should  be 
declared  to  be  made  in  pursuance  of  the  Act,  and  (2)  that  the 
very  words  of  the  short  forms  should  be  used,  except  where 
deviations  from  them  are  authorized  by  the  Act,  and  the  pro- 
visions of  the  Act  as  to  the  deviations  are  complied  with. 

What  then  is  the  meaning  and  effect  of  subdivision  3  of 
schedule  B.  ?    .    .    . 

What  is  an  '^  express  exception  ^^  from  the  short  form, 
and  what  a  '^  qualification  '^  of  it,  and  how  is  such  an  excep- 
tion or  qualification  to  be  introduced  into  or  annexed  to  the 
short  form  ? 

Applied  to  such  a  covenant  as  the  one  on  which  the  ques- 
tion arises,  which  is  numbered  8  in  the  forms  of  covenants 
and  reads  as  follows,  "8.  And  that  he  will  leave  the  premises 
in  good  repair,'*  what  is  such  an  exception  or  qualification? 

The  covenant,  in  its  extended  form,  is,  to  leave  the  pre- 
mises "in  good  and  substantial  repair  and  condition,*'  but 
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this  is  subject  to  an  exception  which  is  thus  expressed,  "  rea- 
sonable wear,  and  tear  and  damage  by  fire  only  excepted/^ 

Is  the  introduction  into  the  short  form  of  anything  which 
extends  the  operation  of  the  covenant  by  narrowing  the  extent 
of  the  exception  to  the  generality  of  the  obligation,  an  excep- 
tion or  qualification  of  the  form  within  the  meaning  of  the 
Act?    ... 

It  is  difficult  for  me  to  see  how  words  annexed  to  the  short 
form  which  are  designed  to  increase  the  obligation  of  the 
covenantor  can  properly  be  said  to  introduce  into  the  form  an 
exception  from  it,  or  to  annex  to  the  form  a  qualification  of  it. 

What  was  done  in  the  case  of  the  lease  in  question  shews 
how  diflScult,  if  not  impossible,  it  is,  if  that  is  permitted,  to 
make  clear  what  is  the  meaning  of  a  covenant  such  as  No.  8, 
*'  and  that  he  will  leave  the  premises  in  good  repair,"  when 
words  are  added  to  it  for  the  purpose  of  narrowing  the  excep- 
tions which  it  contains,  and  therefore  of  enlarging  or  ampli- 
fying the  covenant,  and  not  of  qualifying  it. 

If  the  words  of  the  long  form  be  written  out  and  the 
words  added  to  the  short  form,  "  ordinary  wear  and  tear  only 
excepted,'^  be  added  to  it,  the  covenant  becomes,  as  it  appears 
to  me,  almost  if  not  altogether  unintelligible,  and  I  am  unable 
to  find  in  the  Act  any  warrant  for  construing  the  long  form 
as  if  all  of  the  exceptions  to  the  generality  of  the  covenant 
were  eliminated,  and  the  added  words  were  substituted  for 
the  words  thus  eliminated. 

Some  light  is,  I  think,  afforded  by  the  provisions  of  an 
Act  in  pari  materia  with  the  Act  in  question — the  Act  re- 
specting short  forms  of  conveyances.  Clauses  1,  2,  and  3  of 
schedule  B.  of  that  Act  correspond  with  the  similarly  num- 
bered clauses  of  the  Act  in  question,  but  there  is  another 
clause  which  is  not  found  in  the  latter  Act  (clause  4). 

Clause  4  reads  as  follows :  "  Such  parties  may  add  the 
name  or  other  designation  of  any  person  or  persons  or  class 
or  classes  of  persons,  or  any  other  words,  at  the  end  of  form  2 
of  the  first  column,  so  as  thereby  to  extend  the  words  thereof 
to  the  acts  of  any  additional  person  or  persons  or  class  or 
classes  of  persons  or  of  all  persons  whomsoever,  and  in  every 
such  case  the  covenants  2,  3,  and  4,  or  such  of  them  as  mav 
be  employed  in  such  deed,  shall  be  taken  to  extend  to  the  acts 
of  the  person  or  persons,  class  or  classes  of  persons,  so  named." 

Form  2  referred  to  is :    ^^2.  That  he  has  the  right  to  con- 
vey the  said  lands  to  the  said  (covenantee)  notwithstandin 
any  act  of  the  said  (covenantor)/^ 


or 
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This  provision  strengthens  the  argument  for  holding  that 
clause  3  was  not  intended  to  authorize  the  introduction  or 
annexation  of  words  designed  to  enlarge  the  operation  of  the 
covenant  to  which  they  are  added. 

I  am  led  by  these  considerations  to  the  conclusion  that 
the  words  added  to  the  short  form  in  this  case  make  the  whole 
covenant  one  that  did  not  '^  take  effect  by  virtue  of  the  Act/' 
and  that  it  is  to  be  construed  and  ^^  is  as  effectual  to  bind  the 
parties  thereto  as  if  '*  the  Act  "  had  not  been  made ''  (sec.  2). 

Thd  result  of  this  view  as  to  the  effect  of  the  covenant  is 
that  the  failure  of  the  lessees  to  rebuild  the  bam  which  was 
destroyed  by  fire  was  a  breach  both  of  the  covenant  to  repair 
and  of  the  covenant  to  leave  the  premises  in  good  repair,  and 
that  for  that  breach  an  action  lies  by  the  female  plaintiiBf  as 
assignee  of  the  reversion  against  her  lessees. 

If  the  appellants  the  Brown  Brothers  Company  Nursery- 
men Limited  are  not  assignees  of  the  term,  they  are  not 
liable  to  the  landlord  for  breaches  of  the  lessees'  covenants, 
although  they  have  entered  into  possession  and  paid  rent  to 
the  landlord:  Cox  v.  Bishop,  8  DeG.  M.  &  G.  816;  Friary  and 
Breweries  v.  Singleton,  [1899]  1  Ch.  86,  and  in  appeal 
[1899]  2  Ch.  261. 

It  was  contended  by  Mr.  Armour  that  the  evidence  shewed 
that  the  appellants  Brown  Brothers  Company  Nurserymen 
Limited  had  never  become  assignees  of  the  term,  and  upon 
its  being  pointed  out  that  by  their  statement  of  defence,  par- 
agraph 1,  they  had  admitted  the  allegations  contained  in 
paragraph  3  of  the  statement  of  claim  that  the  term  had  been 
assigned  to  them,  and  that  they  had  become  liable  to  the  plain- 
tiffs for  all  damages  arising  from  and  by  reason  of  any  breach 
of  any  of  the  covenants  mentioned  in  the  lease,  the  learned 
counsel  asked  for  leave  to  withdraw  that  admission;  although 
counsel  for  the  plaintiffs  said  that  it  was  immaterial  to  the 
plaintiffs  which  of  the  defendants  should  be  held  to  be  liable 
for  the  damages  to  which  the  former  might  be  found  to  be 
entitled,  he  did  not  assent  to  the  leave  to  withdraw  the  ad- 
mission being  granted. 

T^lO  question  of  amendment  is  important  therefore  only  in 
considering  a  further  objection  urged  by  Mr.  Armour  to  the 
constitution  of  the  suit,  his  contention  being  that  the  plain- 
tiffs were  not  entitled  to  sue  in  the  same  action  the  defendants 
the  Brown  Brothers  Company  for  breaches  of  the  covenants 
in  the  lease,  and  the!  other  appellants  for  breaches  of  the  agree- 
jftCnt  of  the  6th  April,  1904.  The  objection  thus  viewed  is 
one  of  form  only,  andjthe  amendment  asked  for  should  not 
be  allowed  except  upon  terms  which  will  prevent  both  defend- 
ants from  raising  this  formal  objection. 
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That  such  a  condition  may  be  imposed  is  clear,  I  think: 
Hollis  V.  Burton,  [1892]  3  Ch.  226;  and  that  this  is  a  proper 
case  in  which  to  impose  it,  I  have  no  doubt. 

As  far  as  the  joining  of  the  respondents  as  co-plaintiffs 
is  concerned,  which  was  also  objected  to,  that  was  not  im- 
proper:   Rule  234. 

The  result  is,  that,  in  my  opinion,  the  defendants  the 
Brown  Brothers  Company  Nurserymen  Limited  should  be 
allowed  to  withdraw  the  admission  which  they  seek  to  with- 
draw, if  both  defendants  agree  to  waive  all  objection  to  the 
manner  in  which  the  action  is  constituted,  and  if  that  is  done, 
the  action,  as  far  as  it  relates  to  the  breaches  of  the  covenants 
in  the  lease,  should  be  dismissed  as  against  the  defendants  the 
Brown  Brothers  Company  Nurserymen  Limited  without 
costs,  and  that  the  judgment  on  this  branch  of  the  case  should 
be  entered  against  the  other  defendants,  with  a  reference  as 
to  damages,  as  directed  by  the  Chancellor,  with  this  variation, 
that  as  to  all  of  the  breaches  assigned  of  the  covenants  in  the 
lease,  save  only  the  breach  assigned  in  respect  of  the  bam, 
the  action  should  be  dismissed.  The  judgment  on  the  other 
branch  of  the  case  should  be  against  the  appellants  the  Brown 
Brothers  Company  Nurserymen  Limited  only,  and  as  to  this 
branch  the  action  should,  as  against  the  other  defendants,  be 
dismissed  without  costs. 

In  other  respects  the  judgment  appealed  from  should  be 
aflBrmed,  and  there  should  be  no  costs  of  the  appeal  to  either 
party. 

If,  however,  the  defendants  do  not  take  advantage  of  the 
leave  to  amend,  the  action  will  be  dismissed  as  against  the 
defendants  the  Brown  Brothers  Company  Nurserymen  Lim- 
ited without  costs  and  without  prejudice  to  any  other  action 
which  the  plaintiffs  or  either  of  them  may  be  advised  to  bring 
against  them  in  respect  of  the  barn,  and  the  judgment  will 
stand  as  against  the  other  defendants  with  the  same  varia- 
tion already  mentioned,  of  dismissing  the  action  as  to  all  of 
the  breaches  of  the  covenants  in  the  lease  except  the  breach 
as  to  the  bam,  and  the  same  disposition  wiU  be  made  of  the 
costs  of  the  appeal. 

MAdMAHON,  J.,  concurred. 

Magee,  J.,  dissented,  giving  reasons  in  writing. 
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Mabch  13th,  1905. 

DIVISIONAL  COURT. . 

OKE  V.  GBEAT  NORTHEEN  OIL  AND  GAS  CO. 

Bailment — Hire  of  Machinery — Contract  for  Work — Lose  of 
Part  of  Outfit— Damages  for  Breach  of  Contract — Rental 
of  Machinery — Notice  Terminating — Agreement  to  Be- 
turn  Outfit— Condition — Impossibility  of  Performance. 

Appeal  by  defendants  from  judgment  of  Boyd^  C,  in  fa- 
vour of  plaintiff  for  the  recovery  of  $460. 

Action  on  a  contract  entered  into  between  plaintiff  and 
defendants  bearing  date  12th  January,  1904,  to  recover  from 
defendants  3  months*  hire,  at  the  rate  of  $12  a  day  for  each 
working  day,  of  a  drilling  outfit,  consisting  of  a  drilling  rig 
and  tools  mentioned  in  the  agreement,  or,  in  the  alternative^ 
ttie  same  sum  as  damages  for  breach  of  the  contract,  which 
was  stated  in  the  particulars  to  be  the  loss  sustained  by  plain- 
tiff as  the  result  of  being  deprived  of  the  outfit  for  the  same 
period. 

The  appeal  was  heard  by  Meredith,  C.J.,  Idington,  J., 
Magee,  J. 

J.  Lorn  McDougall,  Ottawa,  for  defendants, 

C.  J.  Holman,  K.C.,  for  plaintiff. 

Meredith,  C.J.: — ^Plaintiff  is  an  oil  driller  canning  on 
business  at  Petrolia,  and  defendants  are  an  incorporated  com- 
pany, and  were  at  the  time  of  the  transactions  in  question 
engaged  in  boring  for  oil  or  gas  or  both  in  the  county  of 
DiDidas. 

A  contract  had  been  entered  into  between  the  parties  on 
2iid  November,  1903,  for  the  boring  of  wells  for  defendants 
by  plaintiff  at  a  stipulated  price  per  foot  of  the  depth  of  the 
wells,  and  this  contract  contained  provisions  for  the  payment 
by  defendants  of  the  expenses  of  moving  to  the  site  of  de- 
fendants' operations  the  drilling  outfit  from  the  place  where 
it  then  was,  which,  as  I  understand,  was  Thamesville,  in  the 
county  of  Kent,  and  of  returning  it ;  and,  besides  other  pro- 
visionB  not  necessary  to  be  referred  to,  one  providing  that  in 
case  the  drilling  of  the  first  well  undertaken  did  not  amount 
to  600  feet,  defendants  should  pay  plaintiff  $25  per  day  from 
the  time  of  ceasing  to  drill  the  first  well  to  the  time  of  be- 
ginning to  drill  the  second  well. 

By  the  contract  sued  on  the  nature  of  the  arrangement 
Between  the  parties  was  entirely  changed. 

▼OL.   V.    0.W  R.   HO.  11—26 
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According  to  its  terms  defendants^  beginning  on  13th  Jan- 
uary, 1904,  were  to  "  assume  complete  charge  and  control  of 
the  drilling  outfit,"  and  were  to  pay  to  plaintiff  for  the  use  of 
it  and  the  services  of  two  of  his  men,  Bennett  and  McKaig, 
to  operate  it,  a  rental  of  $12  per  day  for  each  working  day 
beginning  with  13th  January,  1904,  that,  as  the  agreement 
reads,  "it"  (i.e.,  the  appellant  company)  *^may  retain  the 
use  of  same." 

The  contract  contains  a  further  term  in  these  words : 

"It  is  understood  that  the  company  may  surrender  the 
said  drilling  rig  and  tools  to  Oke  at  any  time  it  may  desire, 
and  delivery  thereof  shall  be  made  on  the  site  of  the  drilling 
operations  of  the  last  well  drilled  and  within  three  months 
from  date  hereof,  and  the  delivery  shall  be  considered  com- 
plete upon  notifying  either  said  Bennett  or  McKaig  or  Oke 
of  the  compan3r^s  desire  to  surrender  possession,  and  the  daily 
rent  as  above  named  shall  immediately  cease  upon  such  notice, 
and  the  said  drilling  rig  and  tools  be  then  regarded  as  in  the 
full  possession  of  the  said  Oke." 

And  it  was  further  provided,  "  that  the  rig  and  tools  shall 
be  returned  to  Oke  in  as  good  condition  as  they  are  in  at 
present,  ordinary  wear  and  tear  excepted." 

While  drilling  operations  were  going  on  undei:  this  latter 
contract,  Bennett  being  in  charge  of  them  and  McKaig  assist- 
ing, the  "sinker"  with  which  the  drilling  was  being  done 
dropped  into  the  hole  that  was  being  made,  and,  after  various 
ineffectual  efforts  to  withdraw  it,  was  left  there,  and  the 
casing  of  the  hole  was  withdrawn ;  the  result  of  all  this  was 
that  the  "  sinker  "  was  practically  lost,  as  the  expense  of  with- 
drawing it,  in  the  then  condition  of  the  hole,  would  have  been 
more  than  it  would  have  cost  to  procure  a  new  "  sinker  "  to 
replace  it. 

The  sinker  dropped  on  20th  or  2l8t  January,  and  the 
efforts  to  withdraw  it  were  abandoned  and  the  casing  was 
withdrawn  on  the  28th  of  the  same  month. 

There  was  evidence  that  if  sufficient  effort  had  been  made 
and  the  proper  appliances  had  been  used,  there  would  have 
been  no  difficulty  in  rescuing  the  sinker  from  its  position  in 
the  course  of  a  few  days.  The  proper  appliances  were,  how- 
ever, not  at  hand,  and  those  that  were  used  were  not  suited 
to  the  work  and  proved  ineffective. 

The  evidence  also  established  that  the  casing  was  with- 
drawn and  the  attempt  to  pull  up  the  sinker  from  the  hole 
abandoned  by  direction  of  the  president  of  defendants,  and 
against  the  advice  of  Bennett,  and,  as  I  have  said,  what  was 
thus  done  made  it  commercially,  at  all  events,  impracticable 
to  recover  the  sinker. 
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The  president  of  defendants  seems  to  have  thought  that 
no  obligation  to  recover  the  sinker  or  replace  it  with  a  new 
one  rested  upon  his  company,  and  that  the  loss  occasioned  by 
its  being  left  where  it  was  was  one  which  plaintiff  must  bear. 

On  30th  January,  1904,  defendants  paid  $168  to  Bennett 
for  plaintiff,  for  14  days'  use  of  the  the  drilling  outfit  from 
13th  to  28th  of  that  month,  inclusive,  and  obtained  from 
Bennett  the  following  receipt : 

''  $168.  Winchester,  Ont.,  January  30,  1904. 

"  Beceived  of  the  Great  Northern  Oil  and  Gas  Co.,  Limit- 
ed, the  sum  of  one  hundred  and  sixty-eight  dollars  in  pay- 
ment of  fourteen  days'  use  of  C.  N.  Oke's  drilling  outfit  from 
January  13  to  January  28,  inclusive,  on  which  last  mentioned 
date  the  company  notified  me  of  its  decision  to  cease  work 
and  to  surrender  the  drilling  outfit  to  Oke. 

^'  Sumner  Bennett, 

"for  0.  K  Oke/' 

The  differences  which  have  resulted  in  this  action  being 
brought  then  began.  Defendants  appear  to  have  receded 
from  the  position  taken  by  them  at  the  outset,  and  were  willr 
ing  to  pay  for  all  the  tools  that  were  in  the  hole,  as  appears 
from  telegram  from  Bennett  to  plaintiff  of  29th  January, 
1904,  but  they  took  the  position  that  if  they  did  this  and  paid 
$100,  which  plaintiff  was  entitled  to  receive  on  the  termina- 
tion of  the  hiring  in  addition  to  the  rent,  which  they  were 
willing  to  do,  they  were  under  no  further  liability  to  plaintiff, 
IBeeause  the  rental  had  stopped  absolutely  on  the  giving  of  the 
notice  on  28th  January,  1904. 

The  position  taken  by  plaintiff,  as  shewn  by  his  telegram 
of  the  8th  February,  1904,  to  C.  B.  Williams,  the  secretary 
of  the  company,  was  that  he  would  accept  the  tools  delivered 
at  the  rig  and  hold  defendants  liable  for  the  hire  of  the  ''rig 
under  the  contract  "  down  to  date  of  such  delivery  of  tools. 

Defendants  procured  a  new  "  sinker  '^  and  its  appliances, 
and  these  were  delivered  upon  the  ground  where  the  rest  of 
the  drilling  outfit  was.  The  exact  date  of  the  delivery  does 
not  appear  in  the  evidence,  but  it  must  have  been  before  26th 
March,  1904,  for  on  that  day  the  outfit  was  being  used  by 
plaintiff  on  other  work. 

The  first  question  to  be  determined  is,  whether  the  rental 
ceased  on  28th  January,  when  notice  was  given  to  Bennett  of 
defendants'  decision  to  cease  work  and  surrender  the  drilling 
outfit  to  Oke;  and  I  am  of  opinion  that  it  did. 

It  is  not  open  to  doubt  that  if  the  sinker  had  not  been  left 
in  the  hole  and  practically  lost,  what  happened  would  have 
put  an  end  to  the  hiring  from  the  time  the  notice  was  received 
by  Bennett. 
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Does  then  the  fact  that  the  sinker  was  left  in  the  hole  and 
practically  lost  make  any  difference  as  to  the  effect  of  the 
notice — ^in  other  words,  was  it,  in  the  circumstances  of  this 
case,  impossible  for  defendants  to  exercise  the  right  of  ter- 
minating the  hiring  until  the  sinker  had  been  replaced  by  a 
new  one  P  I  think  not.  There  was  a  substantial  compliance, 
I  think,  with  the  terms  of  the  agreement  on  the  happening  of 
which  the  rental  was  to  cease.  The  sinker  is,  as  I  under- 
stand, composed  of  several  parts^  an  Oke  swivel,  a  four  inch 
**  jars,''  a  sinker-bar,  and  a  drill  bit,  or,  if  not,  these  various 
articles  appear  to  have  all  been  down  in  the  hole,  and  it  can- 
not, I  think,  have  been  the  intention  of  the  parties  that  if 
the  outfit  was  returned  with  one  of  these  articles  missing  from 
it  the  rental  must  go  on  until  it  had  been  replaced. 

Defendants  had  done  all  that  in  the  circumstances  it  was 
possible  for  them  to  d«  towards  returning  the  articles  that 
had  been  bailed  to  them.  The  misfling  articles  were  as  if  they 
no  longer  existed,  and  literal  compliance  with  the  terms  of 
the  contract  was  practically  impossible. 

The  agreement,  however,  protects  plaintiff  against  loes 
arising  from  any  failure  of  defendants  to  return  the  outfit 
or  any  part  of  it,  if  the  failure  to  do  so  was  a  breach  of  their 
agreement  as  to  the  return  of  the  rig  and  tools,  and  his 
remedy  for  any  breach  of  that  agreement  is,  of  course,  in 
damages. 

The  agreement  to  return  the  articles  is  not  subject  to  any 
expressed  condition,  but,  as  was  said  by  Blackburn,  J.,  in 
Taylor  v.  Caldwell,  3  B.  &  S.  at  p.  838,  it  is  "  now  Engliah 
law  that  in  all  contracts  of  loan  of  chattels  or  bailments,  if 
the  performance  of  the  promise  of  the  borrower  or  bailee  to 
return  the  thing  lent  or  bailed  becomes  impossible  because  it 
has  perished,  this  impossibility  (if  not  arising  from  the  fault 
of  the  borrower  or  bailee  from  some  risk  which  he  has  taken 
upon  himself)  excuses  the  borrower  or  bailee  from  the  per- 
formance of  his  promise  to  redeliver  the  chattel.'*  See  also 
Boswell  V.  Sutherland,  32  C.  P.  131,  and  Reynolds  v.  Box- 
borough,  10  0.  E.  649 ;  and  there  are  numerous  other  cases 
in  which  this  rule  of  law  has  been  recognized  and  applied. 

I  can  see  no  reason  why  this  rule  of  law  is  not  applicable 
where  one  of  several  articles  and  not  the  whole  of  them,  and 
where  as  in  this  csBe  an  integral  and  necessary  part  of  <me 
article, — ^treating  the  outfit  as  one  article, — and  not  the  whole 
of  it,  has  ceased  to  exist. 

Anglin  v.  Henderson,  21  U.  C.  R.  27,  seems  to  be  opposed 
to  this  view.  That  was  an  action  on  a  charterparty  of  a  veeael 
for  non-payment  of  a  sum  agreed  to  be  paid  and  for  breach  of 
defendants'  covenant  to  deliver  no  the  vessel  on  a  day  named 
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in  the  same  good  order  as  when  received,  reasonable  wear  and 
tear  excepted,  the  breach  of  covenant  assigned  being  that  an 
anchor  and  chain  belonging  to  the  vessel  had  been  lost  by 
defendants  and  had  not  b^n  replaced  by  them.  The  plea 
alleged,  among  other  things,  that  the  loss  of  the  anchor  and 
chain  had  happened,  before  the  breach  of  the  covenant,  by 
tempest  and  casualties  of  the  lakes  and  navigation,  and  by 
accident  and  without  default  or  neglect  of  defendants.  On 
demurrer  to  the  plea,  it  was  held  that  the  loss  of  the  anchor 
and  chain  in  the  circumstances  mentioned  in  the  plea  afforded 
no  answer  to  the  action.  The  ground  upon  which  the  Court 
proceeded  was,  that  the  covenant  was  an  unqualified  one,  and 
the  existence  of  any  such  implied  condition  as  I  have  men- 
tioned was  not  referred  to,  and  indeed  Bums,  J.^  based  his 
judgment  upon  the  proposition  that,  had  there  been  a  total 
loss  of  all,  the  hirer  of  the  vessel  would  have  been  bound  to 
make  it  good.  This  decision,  in  view  of  the  more  recent 
cases,  must,  I  think,  be  treated  as  overruled,  for,  as  it  appears 
to  me,  it  is  directly  in  the  teeth  of  the  rule  to  which  I  have 
referred,  which  is  now  firmly  established. 

If,  therefore,  the  loss  of  the  sinker  happened  without 
fault  of  defendants  or  was  within  the  exception  as  to  wear 
and  tear,  their  agreement  as  to  the  return  of  the  ''outfif 
has  not  been  broken. 

I  am  of  opinion  that  the  proper  conclusion  upon  the  evid- 
ence is  that  the  loss  of  the  sinker  was  not  due  to  any  defect  in 
the  "  outfit  '^  when  it  came  under  the  charge  and  control  of 
defendants,  even  if  it  be  assumed,  but  is  not,  I  think,  shewn, 
that  the  cause  of  the  sinker  having  dropped  was  a  defect  in 
the  cable,  for  the  ultimate  loss  of  it  was  not  due  to  that  cause, 
but  to  the  failure  of  defendants  to  use  the  proper  means  of 
pulling  it  up,  and  the  withdrawal  of  the  casing  by  the  order 
of  their  president. 

This  finding  excludes  the  application  of  the  rule  as  to  the 
implied  exception  to  which  I  have  referred,  and  necessarily 
also  the  exception  as  to  ordinary  wear  and  tear. 

It  is  difficult  on  the  material  before  us  to  determine  what 
damages  plaintiff  has  sustained  by  the  breach  of  defendants' 
agreement  to  return  the  outfit,  but  I  think  that  they  may  be 
not  unfairly  assessed  at  $200. 

I  would,  therefore,  vary  the  judgment  of  the  Chancellor 
by  reducing  the  amount  of  plaintiff's  recovery  to  $200,  and 
directing  that  jugdment  be  entered  for  that  sum  with  costs  on 
the  High  Court  scale,  and  I  would  give  no  costs  of  the  appeal 
to  either  party. 

Magee,  J.,  concurred. 
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Idinqton^  J.,  dissented,  holding  that  the  judgment  should 
be  reduced  to  $100,  the  amount  tendered  by  defendants  before 
action  and  paid  into  Court,  and  that  plaintiff  should  pay 
defendants  their  costs  of  the  action  and  appeal. 


Teetzel,  J.  March  14th,  1905. 

TRIAI^ 

GEIGER  V.  GRAND  TRUNK  R.  W.  CO. 

Damages — Remoteness  —  Kegligence  —  Nervous  Shock — Im- 
pact without  Outward  Injury  —  Railway  —  Findings  of 
Jury. 

Action  for  damages  for  negligence.  On  2l8t  July,  1904, 
plaintiffs  (husband  and  wife)  were  being  driven  in  an  en- 
closed omnibus  from  a  wharf  in  the  city  of  Toronto,  and  when 
crossing  the  tracks  running  along  the  Esplanade,  at  Yonge 
street,  the  omnibus  was  caught  between  the  two  parts  of  a 
freight  train  of  defendants,  which  had  been  parted  at  Yonge 
street,  and  which  was  about  to  be  coupled,  when  the  driver  of 
the  omnibus  was  caught  between  the  two  sections  of  the  train, 
and  while  considerable  damage  was  done  to  the  omnibus, 
neither  of  the  plaintiffs  suffered  visible  bodily  injury,  beyond 
a  few  slight  bruises,  but  both  complained  of  serious  injury 
to  their  nervous  systems  as  a  result  of  fright. 

The  questions  submitted  to  the  jury  and  their  answers 
were  as  follows: 

1.  Were  defendants,  through  their  employees,  guilty  of 
negligence  ?    A . — Yes. 

2.  If  3^es,  in  what  did  such  negligence  consist?  A. — In 
not  giving  proper  or  suflScient  warning  that  the  cut  or  open- 
ing in  the  train  was  for  the  use  of  the  general  public. 

3.  If  you  find  defendants  guilty  of  negligencCj  did  such 
negligence  cause  the  injury  to  plaintiffs?    A. — Yes. 

4.  Is  the  injury  of  which  plaintiff  Christian  Geiger  com- 
plains wholly  due  to  mental  shock,  or  is  it  attributable  partly 
to  mental  shock  and  partly  to  shock  caused  by  the  blow? 
A. — Mental  shock  onlv. 

5.  At  what  sum  do  you  assess  the  damages  to  plaintiff 
Christian  Geiger,  (a)  in  respect  of  personal  injury  resulting 
exclusively  from  mental  shock?  A. — $700.  (h)  In  respect 
of  shock  caused  by  blows?     No  answer 

The  like  questions  were  put  with  regard  to  plaintiff  Emma 
Marie  Geiger,  and  were  answered  in  the  same  way,  except 
that  her  damages  were  assessed  at  $300. 

E.  E.  A.  DuVernet  and  W.  M.  Boultbee,  for  plaintiffs. 
W.  R.  Rifldoll.  K.C.,  for  defendants. 
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Teetzel,  J. — The  jury  were  not  instructed  as  to  any  dif- 
ference between  nervous  shock  and  mental  shock,  the  words 
*'  nervous  ^'  and  "  mental  ^'  having  been  used  throughout  the 
trial  as  interchangeable  epithets.  IlDon  the  evidence,  I  think 
it  would  have  been  more  correct  to  have  used  the  expression 
"ner\'ous  shock ^^  in  the  questions  submitted;  but  in  dealing 
with  the  questions  I  think  it  is  manifest  that  the  jury,  in 
assessing  damages  for  mental  shock  and  allowing  no  damages 
for  shock  caused  by  blows,  had  regard  to  the  absence  of  any 
physical  injury  caused  by  the  collision,  and  that  the  damages 
were  assessed  for  the  loss  of  time,  inability  to  work,  sleep- 
lessness, and  other  discomforts  suffered  by  plaintiffs  as  a  con- 
sequence of  the  shock  to  their  nervous  systems  attributable  to 
the  fright  at  the  time  of  the  collision.     .     .     . 

[Reference  to  and  discussion  of  Victorian  Railway  Com- 
missioners V.  Coultas,  13  App.  Cae.  222 ;  Henderson  v  .Canada 
Atlantic  R.  W.  Co.,  25  A.  R.  437 ;  Dulieu  v.  White,  [1901] 
2  K.  B.  669.] 

It  seems  to  me  that  the  principle  relied  upon  by  defend- 
ants .  .  .  must  be  limited  to  cases  where  there  has  been 
no  physical  impact,  and  that  this  case  is  distinguishable  by 
the  fact  that  here  there  was  physical  impact  through  the 
negligence  of  defendants,  and  the  impact  was  under  such 
conditions  that  it  was  reasonable  and  natural  that  plaintiffs 
would  suffer  in  consequence  thereof  great  nervous  or  mental 
sJjock. 

They  were  rightfully  travelling  on  a  highway  in  an  en- 
closed vehicle,  when,  without  warning,  their  vehicle  was  sud- 
denly struck  by  a  moving  car  of  defendants,  pushed  a  short 
distance  sideways,  and  impinged  upon  the  end  of  another 
car.  The  unexpected  collision,  the  crashing  of  the  broken 
%ehicle,  and  the  imminent  peril  to  plaintiffs  of  being  killed  or 
seriously  injured,  were  just  such  conditions  as  would  natur- 
ally cause  them  to  be  seized  with  sudden  terror.     .     .     . 

There  is  the  sequence  of  impact  causinsr  nervous  shock 
which  in  turn  causes  the  injuries  complained  of;  as  put  by 
Kennedy,  J.,  in  Dulieu  v.  White,  supra,  "natural  and  con- 
tinuous sequence  uninterruptedly  connecting  the  breach  of 
duty  with  the  damage,  as  cause  and  effecf 

I  therefore  think  that  the  finding  as  to  remoteness  of  this 
character  of  damage  in  the  Victorian  Railway  case  cannot 
be  held  to  apply  where  there  has  been  direct  physical  impact 
through  the  negligence  of  defendants.  T^e  judgment  in  that 
case  left  entirely  untouched  the  question  of  impact,  or  what 
its  effect  would  have  been  in  determining  the  question  of 
remoteness,  and  for  that  reason  ...  I  think  this  case 
i^  distinguishable,  and  not  governed  by  the  Victorian  Railway 
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case,  nor  by  the  Henderson  case,  in  which  the  question  of 
the  effect  of  impact  was  also  not  considered;  and,  finding  no 
precedent  where  damages  resulting  from  mental  shock  in 
cases  where  impact  has  been  present,  have  been  disallowed, 
I  decline  to  establish  such  a  precedent  in  this  case    .     .     . 

[Beference  to  The  Bywell  Castle,  4  P.  D.  219.] 

Judgment  for  plaintiff  Christian  GAiger  for  $700  damages 
and  for  plaintiff  Emma  Marie  Gteiger  for  $300  damages,  to- 
gether with  their  costs  of  action. 


Street,  J.  March  15th,  1904. 

TRIAL. 

FRASER  V.  DIAMOND. 

Way — Dedication  by  Public  User — Crown  Lands — Acquies- 
cence of  Locatee  and  Equitable  Owner — Subsequent  Orant 
without  Reservation  of  Way — Rights  of  Public — Continu" 
ous  User  for  10  years. 

Action  for  trespass  to  land. 

E.  D.  Armour,  K.C.,  and  A.  B.  Colville,  Campbellford, 
for  plaintiff. 

S.  C.  Smoke  and  G.  A.  Payne,  Campbellford,  for  defend- 
ant. 

Street,  J. — In  1834  an  order  of  the  Quarter  Sessions 
was  made  under  50  Geo.  III.  for  the  opening  of  a 
highway  from  the  township  of  Percy  through  several  lots 
and  across  several  concessions  in  the^  township  of  Seymour. 
One  of  the  lots  crossed  by  the  description  of  the  highway  was 
the  north  half  of  lot  3  in  the  4th  concession  of  Seymour, 
the  title  to  which  was  still  in  the  Crown,  although  it  had 
been  recently  occupied  unddr  a  location  ticket  or  license  from 
the  Crown.  The  road  described  in  the  order  of  the  Sessions 
was  never  opened,  as  I  find  upon  the  evidence,  but  anothelt 
road,  following  the  same  general  direction  but  at  a  distance 
'varying,  upon  this  lot,  from  60  rods  to  2  or  3  rods,  was  opened 
across  this  lot  and  across  the  other  lots  mentioned  in  the  ordedr 
in  or  about  the  year  1835  or  1836.  This  road  was  cut  out  and 
opened  across  the  north  half  of  lot  3  by  John  Praser,  the 
locatee  of  the  lot  under  the  Crown,  and  members  of  his  fam- 
ily. It  was  fenced"  on  the^  south  side  shortly  after  it  was 
opened,  and  upon  the  north  side  about  1865,  by  members  of 
the  family  of  the  locatee,  assisted  by  their  tenant,  Benjamin 
Clute. 


FRA8ER  V.  DIAMOND.  437 

The  road,  from  the  time  it  was  opened,  was  regularly 
travelled  and  used  as  the  highway  to  and  from  grist  and  saw 
mills  in  the  township  of  Percy  to  the  south-west  of  the  lot 
in  question,  and  at  Campbellford  to  the  north-east.  John 
Fraser,  the  locatee  of  th^  Crown,  and  his  descendants,  have 
lived  upon  the  lot  in  question  from  1835  to  the  present  time, 
clearing  and  cultivating  it.  They,  as  well  as  their  neigh- 
bours, have  done  statute  labour  on  the  road  for  upwards  of 
40  years;  thcJ  mails  have  for  many  years  been  carried  to  and 
from  Campbellford  along  it;  monev  has  been  granted  by  the 
township  for  its  improvement  during  1900,  1902,  and  1903. 
In  1900  or  1901  the  road  through  the  lot  in  question  was 
regularly  graded^  ditched,  and  partly  gravelled,  the  Erasers 
assisting  in  the  work. 

During  all  this  time  the/  title  remained  in  the  Crown.  On 
23rd  June,  1904,  however,  plaintiff,  Charles  Eraser,  claiming 
as  the  successor  in  title  to  John  Eraser,  the  original  locatee, 
established  his  right,  to  the  satisfaction  of  the  Crown,  and 
a  patent  was  issued  to  him,  in  which  no  reservation  or  meti- 
tion  of  any  road  is  made. 

Shortly  after  receiving  his  patent,  plaintiff  put  a  fence 
across  the  road  at  each  extremity  of  his  lot,  and  put  up 
notices  forbidding  the  public  to  use  it,  and  claiming  it  as  his 
private  property. 

The  township  council  passed  a  resolution  thereupon  auth- 
orizing defendant,  the  reeve  of  the  township,  to  remove  the 
fences,  which  he  did,  and  the  present  action  is  brought  against 
him  for  the  alleged  trespass  committeQ  by  him  in  doing  so. 

In  my  opinion,  the  road  in  question  had  become  estab- 
lished as  a  public  highway,  plaintiff  had  no  right  to  close  it, 
and  defendant,  as  one  of  the  public,  had  a  right  to  remove 
the  obstructions  and  travel  upon  the  road,  and  is  not  liable 
in  trespass  for  having  done  so. 

Plaintiff's  contention  was  that  defendant  had  shewn  no 
dedication  by  the  Crown,  and  that  the  acts  of  the  locatee  be- 
fore the  patent  were  not  binding  upon  him  after  the  issue 
of  the  patent;  that  thft  origin  of  the  road  being  shewn  to  be 
under  tiie  order  of  the  Sessions,  evidence  of  user  of  the  public 
could  not  be  received  as  evidence  of  dedication:  and  that 
the  ordchr  of  the  Sessions  was  not  binding  upon  the  Crown. 

I  think  that  the  road  as  laid  out  by  the  Sessions  appears 
to  have  been  found  unsuitable;  at  all  events,  that  order  was 
not  acted  upon;  but  the  present  road  was  laid  out  upon  a 
different  line  .  .  .  The  whole  neSghbourhood  seems  to 
have  concurred  in  the  change,  and  from  the  time  it  was  laid 
out,  between  60  and  70  years  ago,  it  has  been  a  recognized, 
well  travelled  public  highway,  connecting  locally  important 
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centres^  fenced  off  from  the  farm  in  qnestion^  improved  from 
time  to  time  by  statute  labour  and  public  money^  and  treated 
by  plaintiff  and  bis  predecessors  in  the  equitable  titlef  to  the 
farm  as  being  an  undoubted  public  highway. 

In  these  circumstances^  in  my  opinion^  there  is  evidence 
of  dedication  by  the  equitable  owner,  acquid^ced  in  bj  the 
Crown;  and  the  fact  that  a  Sessions  order  was  made  for  the 
establishing  of  a  highway,  but  never  acted  upon,  and  aban- 
doned at  once,  is  no  reason  why  the  establishment  and  user 
of  a  road  parailefl  to  it  should  not  be  treated  as  evidence  of  a 
dedication. 

I  have  referred  to  Regina  v.  Wismer^  6  U.  C.  B.  293  ;  Be- 
gina  V.  Plimkett,  21  U.  C.  R.  536 ;  Begina  v.  Sanderson,  3  O. 
S.  103 ;  Regina  v.  Great  Western  B.  W.  Co.,  32  TJ.  C.  B.  617 ; 
Bay  V.  Trim,  27  Gr.  374;  Beveridge  v.  Creelman,  42  TJ.  C. 
B.  29. 

In  Turner  v.  Walsh,  6  App.  Cas.  636,  which  is  a  deci- 
sion of  the  Privy  Council,  later  in  date  than  any  of  the  above 
cases,  and  in  an  appeal  from  one  of  the  Australian  colonies,  it 
is  broadly  laid  down  that  from  long  continued  user  of  a  way 
by  the  public  over  Crown  land,  dedication  from  thef  Crown, 
in  the  absence  of  anything  to  rebut  the  presumption,  may 
and  ought  to  be  presumed,  following  in  this  respect  Begina 
\.  East  Mark,  11  Q.  B.  877.  These  cases  are  cited  and  fol- 
lowed in  Begina  v.  Moss,  26  S.  C.  B.  322. 

In  my  opinion,  this  action  must  be  dismissed  with  costs. 


Cartwrioht,  Master.  March  16th,  1905. 

chambers. 

SANGSTEB  v.  AIKENHEAD. 

Defamation  —  Discovery  —  Examination  of  Defendant — Ai^ 
mission  of  Publication — Refusal  to  Give  Name  of  Inform- 
ant, 

Action  for  libel.  Defendant  was  asked  on  his  examination 
for  discovery  to  give  the  name  of  the  peSrson  who  had  told 
him  of  the  alleged  misconduct  with  which  (as  he  admitted) 
he  charged  plaintiff.  On  advice  of  counsel  he  declined  to 
answer. 

Plaintiff  moved  for  an  order  requiring  him  to  answefr. 

W.  E.  Micldleton,  for  plaintiff. 

J.  W.  McCuUough,  for  defendant. 
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The  Master. — ^Defendant  has  not  justified.  He  pleads 
privilege,  and  says  he  acted  without  malice  toward  plaintiff, 
and  that  any  words  "  which  he  may  be  proved  to  have  used 
were  uttered  honestly  and  in  a  bona  fide  belief  of  their  truth." 

In  Williamson  v.  Merrill,  4  0.  W.  R.  528,  the  defendant 
justified  simply.  In  that  case  the  learned  Chief  Justice  of 
the  King^s  Bench  thought  the  point  was  covered  by  Marriott 
V.  Chamberlain,  17  Q.  B.  D.  154.  As  pointed  out  by  Lord 
Coleridge,  C. J.,  in  Gibson  v.  Evans,  23  Q.  B.  D.  384,  "  the 
circumstances  of  that  case  were  very  peculiar."  Lord  Bowen 
(at  p.  165)  points  out  that  Bade  v.  Jacobs,  3  Ex.  D.  335,  is 
not  inconsistent  with  the  decision  in  Marriott  v.  Chamberlain, 
as  what  was  asked  in  Eade  v.  Jacobs  "  was  only  evidence,  not 
information  as  to  material  facts  which  could  be  proved  at 
the  trial,  but  mere  evidence  bv  which  material  facts  werer  to 
be  proved."  As  bearing  on  this  question,  it  is  important  to 
notice  the  decision  in  Hennessy  v.  Wright  (No.  2),  24  Q.  B. 
D.  446.  This  case  was  decided  in  1888,  two  years  later  than 
Marriott  v.  Chamberlain.  In  both  the  principal  judgment 
was  given  by  Lord  Esher,  M.  B.  So  it  may  be  assumed  they 
do  not  conflict. 

In  Hennessy^s  case  Marriott's  case  was  cited  by  counsel, 
but  not  referred  to  in  the!  judgments.  Lord  Esher,  giving 
the  judgment  of  the  Court  of  Appeal,  in  which  Lindley  and 
Lopes,  L. JJ.,  concurred,  refused  to  allow  interrogatories  simi- 
lar to  the  question  which  is  here  under  consideration.  Hd 
puts  it  on  the  ground  that  "the  interrogatories  in  question 
cannot  disclose  anything  which  can  be  fairly  said  to  be  mater- 
ial to  enable  the  plaintiff  either  to  maintain  his  own  case  or  to 
d^troy  the  case  of  his  adversary."  It  was  because  the  ques- 
tions asked  in  Marriott  v.  Chamberlain  were  judged  to  be 
very  material  as  bearing  on  the  question  whether  the  plaintiff 
had  reasonable  ground  for  supposing  that  the  letter  (which 
he  had  stated  the!  defendant  had  written)  really  existed,  even 
though  the  fact  was  that  it  did  not,  that  the  plaintiff  was 
required  to  answer:  see  judgment  especially  of  Tjord  Bowen 
at  p.  164,  and  that  of  Fry,  L.J.,  at  p.  165!  There  being  in 
the  present  case  no  plea  oth^  than  privilege,  I  cannot  see 
how  the  disclosure  of  the  name  of  defendants  informant  will 
enable  the  plaintiff  "either  to  maintain  his  own  case  or  to 
destroy  the  case  of  his  adversarv.^' 

Th^  motion  is  dismissed.    Costs  in  cause  to  defendant. 
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Cartwright,  Master.  March  16th,  1905. 

chambers. 

MACLEAN  V.  JAMES  BAY  E.  W.  CO. 

Discovery— Examination  of  Plaintiff— Absence  of  Plaintiff 
from  Province — Right  to  Have  Examination  at  Plaintiffs 
Place  of  Residence  —  Offer  to  Submit  to  Examination 
abroad — Stay  of  Proceedings  till  Plaintiff's  Return. 

Motion  by  defendants  to  stay  the  action  until  cehrtain  pro- 
ceedings under  the  Railway  Act  to  ascertain  the  amount  of 
compensation  to  which  plaintiff  is  entitled,  have  been  con- 
cluded, or  until  plaintiff  attend  for  examination  for  discovery. 

R.  B.  Henderson,  for  defendants. 

J.  P.  Mabee,  K.C.,  for  plaintiff. 

The  Master. — ^At  the  argument  I  was  of  opinion  that 
the  motion  could  not  succeed  on  the  first  ground. 

This  is  not  like  the  case  of  City  of  Toronto  v.  Canadian 
Pacific  E.  W.  Co.,  18  P.  R.  374;  that  was  decided  on  the 
ground  that  the  whole  matter  in  controversy  was  being  dealt 
with  in  another  proceeding  in  the  High  Court. 

Here  it  is  alleged  by  plaintiff  that  defendants  have  com- 
mitted wrongs  which  cannot  be  taken  into  account  in  the 
arbitration  procecidings.  I  did  not  understand  that  this  was 
seriously  disputed.  It  was  suggested  by  Mr.  Henderson  that 
by  consent  this  question  could  be  referred  to  the  arbitrators, 
but  counsel  for  plaintiff  would  not,  in  the  absence  of  any 
instructions,  accede  to  this  suggestion. 

If  plaintiff  has  sustaineld  damage  by  the  acts  of  defend- 
ants before  the  initiation  of  proceedings  for  expropriation, 
I  do  not  see  how  the  Court  can  interfere  to  prevent  her  from 
taking  such  action  as  she  may  be  advised. 

The  plaintiff  is  now  and  has  been  for  some  time  in  Eng- 
land. This  was  well  known  to  defendants.  On  3rd  (March 
instant  defendants*  solicitors  served  a  notice  for  the  examin- 
ation of  plaintiff  for  discovery  under  Rule  447,  requiring  her 
to  attend  in  Toronto  on  11th  March  instant,  and  paid  conduct 
money.  No  objection  sdems  to  have  been  made  that  this  sum 
was  too  little. 

Plaintiff's  solicitor  and  her  husband  both  depose  that 
plaintiff  is  wholly  ignorant  of  the  matters  in  question,  and 
they  tender  the  husband  for  examination,  and  agree  to  be 
bound  by  his  evidence  as  fully  as  plaintiff  would  be  by  he^r 
own. 
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This  def endaats  will  not  accept,  and  now  move  to  stay  the 
action  until  plaintiff  herself  is  examined. 

It  was  objected  by  coimsel  for  plaintiff  that  the  appoint- 
ment issued  under  Rule  447  was  irr^lar,  as  plaintiff  was 
absent  from  the  province,  and  therefore  could  not  have  been 
served  personally.  He  referred  to  Kules  439  and  481,  and 
casds  cited  in  Holmcsied  &  Langton,  as  shewing  that  these 
Rules  as  to  discovery  only  applied  in  the  case  of  parties  resi- 
dent within  the  jurisdiction,  and  that  defendants  must  pro- 
ceed under  Bule  477. 

The  question,  therefore,  of  regularity  must  turn  upon 
whether  tiie  parly  absent  at  the  time  is  to  be  deemed  to  be 
'*  residing  out  of  Ontario.*' 

What  IB  the  residence  of  a  party  within  the  meaning  of 
Bule  443  (then  Bule  490)  was  considered  in  Dryden  v.  Smith, 
17  P.  B.  500.  That  case  shews  that  plaintiffs  residence  in 
Ontario  is  certainly  at  Toronto,  and  no  appointment  for  her 
examination  could  be  sustained  if  taken  for  any  other  county. 

There  is  nothing  to  shew  that  plaintiff's  absence  is  more 
than  temporary.  I  do  not  think,  e.g.,  she  is  now  residing  out 
of  Ontario  so  as  to  enable  defendants,  if  otherwise  entitled,  to 
have  security  for  costs.  It  follows  that  she  is  therefore  resi- 
dent in  Ontario.  And  the  only  question  is:  Can  the  action 
be  stayed  until  her  examination  is  had,  either  here  or  abroad  ? 

Plaintiff's  solicitors  are  willing  to  produce  her  for  examin- 
ation in  London.  But  defendants  do  not  agree'  to  this,  on  the 
ground  of  expense.  They  offer  to  let  her  examination  and 
the  trial  stand  until  her  return. 

To  this  plaintiff's  solicitors  will  not  agree,  and  both  par- 
ties now  stand  on  their  strict  rights,  which  must  tiieref  ore  be 
determined  here  or  elsewhere. 

According  to  the  best  opinion  I  can  form,  defendants  are 
entitled  to  csamine  plaintiff  before  the  trial;  and  she  is  en- 
titled to  have  this  examination  in  Toronto.  If  the  examin- 
rticm  is  to  be  other  than  formal,  it  would  seem  almost  neces- 
tmry  that  it  should  be  had  at  Toronto  for  effective  discovery, 
as  pointed  out  in  Dryden  v.  Smith,  at  p.  502. 

On  the  othefar  hand,  I  do  not  think  that  defendants  are 
bound  to  proceed  under  Bule  477.  They  are  entitled  to  have 
the  examination  at  Toronto,  and  if  necessary  to  a  stay  for 
«  reasonable  time  until  plaintiff  returns  and  has  been  ex- 
amrneH. 

Bule  477  cannot  be  extended  to  the  case  of  a  party  tem- 
porarilv  absent.  Parties  are  in  a  very  different  position  from 
witnesses,  who  are  not  under  the  control  of  the  parties  or  of 
the  .Court.  They  cannot  be  allowed  to  use  the  machinery  of 
the  Couri;  for  thmr  own  ends,  and  refuse  obedience  to  its  rule* 
An  order  will  go  as  above  indicated. 
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The  questions  are  new,  and  success  has  been  divided,  so 
that  costs  may  be  in  thd  cause. 


Teetzel,  J.  March  IGtii,  1905. 

WEEKLY  COURT. 

Ee  bell. 

Will — Construction — Power  of  Sale — Exercise  hy  Substituted 
Trustee — Application  to  Particular  Property — Release  of 
Trustee — New  Trustee, 

Motion  by  the  trustees  of  the  will  of  John  Bell,  late  of 
the  city  of  Toronto,  barrister-at-law,  who  died  on  11th  De- 
cember, 1875,  for  an  order  declaring  the  construction  of  the 
will,  and  allowing  H.  L.  Herring,  one  of  the  trustees,  to  re- 
tire, and  appointing  the!  Toronto  General  Trusts  Corporation 
trustee  in  his  place. 

J.  H.  Moss,  for  trustees. 

E.  D.  Armour,  K.C.,  for  the  Nagle  beneficiaries. 

C.  A.  Moss,  for  the  Herring  beneficiaries. 

A.  Bruce,  K.C.,  for  the  Canada  Life  Assurance  Co. 

Teetzel,  J. — The  questions  of  construction  are:  (1) 
whether  power  of  sale  given  to  trustees  in  the  will  is  personal 
to  the  trustees  therein  named,  or  is  attached  to  the  ofiice  of 
trustee,  and  whether  the  same  may  be  exercised  by  any  trus- 
tee or  trustees  for  the  time  being  performing  the  duties  of  the 
oflBce;  and  (2)  whether  the  trustees  under  the  will  havef 
power  to  sell  the  lands  and  premises  known  as  Nos.  8  and 
10  King  street  east  and  83  Yonge  street. 

Upon  the  first  question  I  am  of  opinion  that  all  the  powers 
given  by  the  will  to  the  trustees  therein  named  may  be  exer- 
cised by  any  trustee  or  trustees  for  the  time  being  performing 
the  duties  of  the  office,  and  that  such  powers  are  not  personal 
only  to  trustees  named  in  the  will. 

By  the  first  clause  of  his  will  the^  testator  gives  all  the 
property  he  may  die  possessed  of  to  his  "  executors  and  trus- 
tees hereinafter  named,  in  trust  to  enable  them  or  the  sur- 
vivors or  survivor  of  them  to  carry  into  effect  this  my  will,'* 
and  by  the  last  clause  of  his  will  he  appoints  his  wife  Cath- 
erine Bell  (since  deceased)  and  his  daughter  Susan  Maria 
Nagle  and  his  son-in-law  Henry  L^Estrange  Herring  to  be  ex- 
ecutors and  trusts  of  his  will. 

The  only  portions  of  the  will  in  which  the  executors 
are  expressly  authorized  to  sell  is  in  these  words  :  "  My  will 
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further  is  that  if  it  shall  in  the  opinion  of  my  trustees  here- 
inafter named  bd  for  the  benefit  of  my  granddaughters  to  sell 
and  dispose  of  the  properties  named  to  them,  they  shall  have 
power  to  do  so/^  ete. 

To  my  mind  there  is  nothing  either  in  the  language  ap- 
pointing the  trustees  or  in  the^  language  of  the  power  above 
given,  or  elsewhere  in  the  will,  to  shew  an  intention  of  the 
testator  to  confine  either  the  exercise  of  the  opinion  or  the/ 
power  to  the  persons  only  who  are  in  the  will  named  as  trus- 
tees, to  the  exclusion  of  their  substitutes  or  succeliBsors  in  office. 

In  order  to  so  confine  the  power  there  must  be  an  indica- 
tion that  it  can  only  be  exercised  by  the  individuals  named; 
in  other  words,  the  pe!reonal  confidence  in  the  individual  must 
be  expressed  by  dear  and  apt  language,  and  cannot  be  infer- 
red from  the  mere  nature  of  the  power.  In  the  absence  of 
language  indicating  that  the!  power  does  not  attach  to  the 
office,  I  take  it  to  be  well  settled  that  it  must  be  assumed  that 
the  power  should  be  attached  to  the  office  to  be  exercised  by 
the  one  who  for  thel  time  being  filled  the  office  of  trustee:  see 
Crawford  v.  Forshaw,  [1891]  2  Ch.  at  p.  261 ;  In  re  Smith, 
[1904]  1  Ch.  at  p.  139.     .     .     . 

The  second  question  involves  the  determination  of  how  f  ai- 
the  power  of  sale  given  by  the  will  to  the  trustees,  as  above 
quoted,  applies  to  thd  two  properties  in  question.  In  my 
opinion,  it  applies  to  only  one  of  them,  namely,  the  Yonge 
street  property,  but  not  to  the  other,  for  the  following  rea- 
sons:— 

1.  The  power  in  question  has  specific  referelnce  to  his  two 
granddaughters,  to  whom,  in  a  previous  part  of  the  will, 
specific  properties  had  been  devised.  One  of  these  properties 
is  thel  Yonge  street  property,  which  he  devised  to  his  grand- 
daughter Alice  Nagle;  and  the  other  property  on  College 
avenne^  to  his  granddaughter  Clara  Nagle.  The  King  street 
property  is  covered  by  a  general  devise^  of  all  other  property 
eniunefrated  in  schedule  1  to  his  will,  under  which  the  testator 
directs  the  same  to  be  disposed  of  by  his  daughter  amongst 
her  le^timate  children  in  such  a  manner  as  she  may  by  her 
last  will  direct  and  appoint,  and  failing  such  will  then  equally 
among  her  children  share  and  share  alike.  The  King  street 
property,  therefore,  is  not  ''named  to  any  granddaughter/^ 
but  is,  with  other  properties,  givein  in  remainder  to  all  the 
lesritimate  children  of  his  daughter  Mrs.  N'agle,  who  at  the 
date  of  the  will  had  3  children  ...  I  think  it  is,  there- 
fore, quite  clear  that  this  power  to  be  exercised  bv  the  trustees, 
if  in  their  opinion  it  should  be  for  the  benefit  of  his  grand- 
dauffhters  to  sell  the  properties  "named  to  them^'  cannot 
apply  to  this  general  dfevise,  in  which  they  and  others  may 
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be  interested,  and  that  this  special  power  is  limited  to  the 
two  properties  specifically  devised  to  the  granddaughters,  and 
cannot  be  exercised  so  as  to  give  the  trustees  power  to  sell 
the  King  street  property  without  the  consent  of  all  parties 
interested  therein. 

The  order  will  abo  contain  a  provision  for  the  release  of 
Mr.  Herring  as  trustee  upon  passing  his  accounts,  and  the 
appointment  of  the  Toronto  General  Trusts  Corporation  in 
his  place.    Costs  of  all  parties  out  of  the  estate. 

Faloonbridge,  C.J.  Maboh  16th,  1906. 

weekly  couet. 

BbLAXTB. 


Wai^onstruction—DeviM— Estate  for  Life—Legacy-^Anr 
nuitjf — Abatement  an  Defidencff  of  Assets. 

Qlotion  by  James  McEenzie,  the  executor  of  the  will  of 
Mary  C.  Laur,  for  an  order  declaring  the  construction  of  the 
will  of  the  testatrix,  and  also  of  tiie  will  of  her  husband, 
John  H.  Laur,  who  predeceased  her,  and  for  the  determina- 
tion of  the  following  questions  : — 

1.  Did  Mary  C.  Laur  take  an  estate  in  the  lands  of  John 
C.  Laur  of  such  a  nature  as  to  pass  to  the  applicant  as  her 
executor,  or  did  the  lands  vest  in  Thomas  0.  Laur  under  the 
will  of  John  H.  Laur? 

2.  If  the  land  vested  in  the  applicant,  is  it,  under  the  De- 
volution of  Estates  Act,  liable  to  valuation  and  contributioii, 
or  abatement,  the  estate  not  being  sufGident  to  pay  all  legatees 
in  full,  and  is  it  liable  to  contribute  to  payment  of  debte,  te©- 
tamentary  expenses,  costs  of  administration,  etc.? 

3.  Does  the  legacy  to  Martha  Elizabeth  Smith  abate  as  to 
each  yearly  payment,  or  is  the  deficiency  to  be  entirely  thrown 
on  the  last  payments,  or  is  it  liable!  to  abatement  at  all,  and 
should  interest  be  allowed  on  the  overdue  payments? 

4.  Should  the  applicant  proceed  and  incur  expense  in  try- 
ing to  realize  on  the  judgment  recov^ed  by  deoeEused  against 
C.  B.  and  W.  D.  Laur? 

Mary  Catharine  Laur  died  on  13th  October,  1903.  Her 
will  was  dated  24th  October,  1901,  and  waa  as  follows : — 

1st.  I  give  and  bequeath  to  Catherine  May  Smith  and  ; 

Grace  Smith,  daughters  of  my  nephew  Thomas  D.  Smith,  \ 

$100  each.  I 

2nd.  I  give?  and  bequeath  to  my  niece  Catherine  Laur 
Darling,  daughter  of  my  brother  Samuel  Darling,  $100. 
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drd.  I  give  and  bequeath  to  George  Bell,  .  .  .  $600, 
and  to  his  daughters  Ella  May  Bell  and  Lilian  Grace  Bell, 
$100  each. 

4th.  I  give  and  bequeath  to  my  sister  Martha  Elizabeth 
Smith  $600  to  be  deposits  at  interest  in  some  chartered  bank, 
out  of  which  she  is  to  be  paid  $100  a  year  with  interest  on  the 
remaining  principal  money  until  the  fund  is  exhausted,  and 
in  case  of  her  death  before  the  fund  is  exhausted  the  balance 
to  form  part  of  my  residuary  estate. 

5th.  I  give,  devise,  and  bequeath  all  my  real  estate  in  the 
said  township  of  Yarmouth  of  which  I  shall  die  possessed 
to  my  stepson  Thomas  H.  Laur,  his  heirs  and  assigns  forever. 

6th.  AH  the  residue  of  my  estate,  after  payment  of  my 
debts  and  funeral  expenses,  I  give  and  bequeath  to  the  per- 
son or  persons  with  whom  I  am  living,  and  who  is  or  are  tak- 
ing care  of  me  at  the  time  of  my  death. 

John  H.  T^ur  died  on  28th  April,  1892.  His  will  was 
dated  28th  March,  1892,  and  was  as  follows: — 

1st.  I  hereby  constitute  and  appoint  my  wife?  Catherine 
Laur  to  be  executrix  and  my  son  Thomas  G.  Laur  .  .  . 
and  Thomas  Olde  ...  to  be  executors  of  this  my  last 
will,  directing  my  said  executrix  and  executors  to  pay  my  just 
debts  and  funeral  expenses,  and  the  legacies  hereinafter  given 
out  of  my  estate. 

2nd.  After  the  payment  of  my  said  debts  and  funeral  ex- 
penses, I  give,  devise,  and  bequeath  to  my  said  wife  Catherine 
Laur  all  my  real  estate,  mor^ages,  notes,  money  in  bank,  se- 
curities for  money,  goods,  chattels,  household  furniture,  and 
all  other  my  real  and  personal  estate  and  effects  whatsoever 
and  wheresoever,  with  power  to  sell  my  farm,  being  the  north 
half  of  lot  number  5  in  the  3rd  concession  of  the  said  town- 
ship of  Yarmouth,  if  she  shall  deem  it  best  to  do  so. 

3rd.  After  the  decease  of  my  said  wife,  I  give,  devise,  and 
bequeath  all  the  rest  and  residue  of  my  real  and  personal 
estate  and  effects  whatsoever  and  wheresoevelr  unto  my  said 
son  Thomas  G.  Laur  or  his  children  in  case  of  his  death,  to 
and  for  his  and  their  own  absolute  use  and  benefit. 

J.  S.  Robertson,  St.  Thomas,  for  executor. 

J.  A.  Robinson,  St.  Thomas,  for  Martha  E.  Smith. 

W.  B.  Doherty,  S.  Thomas,  for  George  Bell  and  others. 

T.  G.  Meredith,  K.C.,  for  T.  G.  Laur. 

F.  P.  Betts,  London,  for  the  infants  and  for  Grace  Miller. 

FaIiCONbridge,  C.J. — At  the  argument  I  held  that  the 
effect  of  the  devise  in  the  will  of  John  H.  Laur  was  to  give  a 
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life  estate  to  Mary  Catherine  Laur  with  remainder  to  Thomas 
G.  Laur  in  fee.  This  decision  obviated  the  necessity  of  de- 
ciding whether  the  legatees  of  Mary  C.  Laur  could  marshall 
the  assets  against  Thomas. 

The  remaining  quebtion  is  as  to  whether  the  legacy  or 
annuity  to  Martha  Elizabeth  Smith  (cl.  4  of  the  will  of  Mary 
C.  Laur)  abates  with  the  other  legacies,  and  if  so  how  such 
abatement  should  be  worked  out. 

It  seems  clear  to  me  that  this  provision  is  not  an  annuity, 
but  an  ordinary  pecuniary  legacy,  with  a  direction  as  to  the 
raod^  of  pajrment.  Even  if  it  were  an  annuity,  it  would  abate 
equally  with  general  legacies :  Miller  v.  Huddlestone,  3  Macn. 
&  G.  613. 

It,  therefore,  abates  with  the  other  legacies,  and  the  defi- 
ciency is  not  wholly  applicable  to  the  later  payments,  but  the 
yearly  payments  must  be  ratably  and  proportionately  reduced. 

Costs  to  all  parties  out  of  estate. 

I  have  referred  to  the  following  cases :  In  re  Hiscoe,  71  L.. 
J.  Ch.  347 ;  King  v.  Yorston,  27  0.  R.  1 ;  Wrigfht  v.  Callender, 
2  De  G.  M.  &  G.  662 ;  Michell  v.  Wilton,  L.  E.  20  Eq.  269 ; 
Koch  V.  Heisey,  26  0.  R.  87 ;  Carmichael  v.  G^ee,  6  App.  Gas. 
688 ;  Miller  v.  "Huddlestone,  3  tMacn.  &  G.  613 ;  Todd  v.  Bielty, 
27  Beav.  363. 


March  16th,  1905. 
divisional  court. 

HEATON  V.  SAUVE. 

Sale  of  Goods — Contract  —  Fulfilment  —  Nonrpayment  of 
Price — Exercise  of  Vendor's  Lien — Changing  Character 
of  Goods, 

Appeal  by  plaintiff  from  judgment  of  Idinoton,  J.,  dis- 
missing action  to  recover  $600  paid  by  plaintiff  to  defendant 
on  account  of  barked  pulpwood  got  out  by  defendant  for  plain- 
tiff pursuant  to  a  contract.  The  balance  of  the  price  not 
being  paid,  defendant  sold  thd  wood  which  remained. 

W.  H.  Barry,  Ottawa,  for  plaintiff. 

W.  E.  Smyth,  for  defendant. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Street, 
J.,  Anglin^  J.),  was  delivered  by 

Anglin,  J. —  ...  A  careful  perusal  of  the  evidence 
satisfies  me,  not  only  that  there  is  abundant  testimony  to  war- 
rant the  findings  of  the  Judge,  but  that  no  other  conclusions 
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than  those  which  he  reached  could  be  upheld.  The  fulfil- 
ment of  his  contract  by  defendant  was  clearly  established.  It 
is  equally  certain  that  plaintiff  was  long  in  default  in  paying 
the  balance  due  and  shipping  away  a  large  portion  of  the  pulp- 
wood  which  he  had  purchased,  against  which,  after  ample 
notice,  defendant  enforced  his  vendor's  lien.  Plaintiff's  com- 
plaint that,  in  doing  so,  defendant,  before' selling  the  wood,, 
changed  its  character,  is  not  well  foimded.  Nature  had  al- 
ready operated  whatever  change  there  was.  The  hemlock 
included  in  the  contract  never  was  saleable  as  pulpwood. 
The  other  wood  had  so  deteriorated  that  as  pulpwood  it  had 
ceased  to  be  merchantable.  It  could  only  be  sold  as  firewood. 
Defendant's  course  of  action  was  well  within  his  rights,  and 
.  .  .  if  his  conduct  is  open  to  any  criticism,  it  is  that  he 
should  sooner  have  resorted  to  the  remedy  which  the  law  gave- 
him  and  of  which  he  ultimately  availed  himself. 
Appeal  dismissed  with  costs. 

Street,  J.  March  17th,  1905. 

TRIAL. 

PUFPEK  V.  IRELAND. 

Landlord  and  Tenant — Distress  for  Rent — Payment  by  Ten- 
ant after  Distress  to  Mortgagee  of  Landlord — Distress 
Lawfully  Begun — Continuation  after  Payment — Validity 
of  Payment — Bailiff — Counterclaim — Costs  of  Distress — 
Costs  of  Action  for  Illegal  Distress. 

Action  by  tenant  against  landlord  and  bailiff  for  an  in- 
junction restraining  defendants  proceeding  with  a  distress 
for  rent,  and  for  damages. 

P.  li.  "Webb,  Colbome,  and  A.  J.  Armstrong,  Cobourg,  for 
plaintiff. 

W.  L.  Payne,  Colbome,  for  defendants. 

Street,  J. — .  .  .  On  23rd  January,  1884,  the  defen- 
dant Ireland,  being  the  owner  of  a  farm  of  90  acres  in  the 
township  of  Brighton,  conveyed  it  by  way  of  mortgage  to  C. 
R.  W.  Biggar  and  others,  trustees,  to  secure  $1,600  and  in- 
terest, the  principal  being  due  on  23rd  January,  1889,  and 
the  interest  yearly  meantime. 

On  12th  March,  1903,  defendant  Ireland  demised  the  same 
premises,  by  lease  under  seal,  to  plaintiff  for  5  years,  at  an 
annual  rent  of  $160,  payable  on  1st  October  in  each  year,  the 
first  payment  to  be  made  on  1st  October,  1903. 
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At  the  time  this  lease  was  made^  the  mortgage  remained 
impaid.  Plaintiff  paid  to  defendant  Ireland  the  rent  due 
on  1st  October,  1903. 

On  29th  September,  1904,  the  mortgage  still  remaining 
unpaid  and  being  in  arrear,  the  mortgagees  gave  notice  to 
plaintiff  that  they  were  mortgagees,  claiming  payment  of  all 
rents  due  or  accruing  due  from  him,  and  threatening  him 
with  proceedings  if  he  did  not  pay  to  them. 

On  22nd  November,  1904,  defendant  Sweet,  as  bailiff  for 
defendant  Ireland,  acting  under  a  distress  warrant,  seized  a 
quantity  of  property]  of  plaintiff  on  the  premises,  and  re- 
mained in  possession  for  17  days. 

On  26th  November,  1904,  plaintiff  paid  to  the  mortgagees 
the  rent  which  had  become  due  on  Ist  October,  1904,  with 
interest,  and  gave  notice  to  defendants  that  he  had  done  so. 

On  28th  November,  1904,  plaintiff  brought  this  action.  .  . 

Defendant  Ireland  claimed  the  rent,  alleged  that  he  was 
entitled  to  distrain  and  hold  the  distress  for  it,  and  counter- 
claimed  for  it. 

Upon  the  application  of  plaintiff,  an  injunction  was 
granted  on  30th  November,  1904,  restraining  defendants 
from  proceeding  under  the  warrant;  and  this  injunction 
was,  by  order  of  8th  December,  1904,  continued  to  the  hear- 
ing, plaintiff^s  solicitor,  who  was  solicitor  also  for  the  mort- 
gagees, agreeing  to  hold  the  $150  and  interest  paid  him  by 
plaintiff  until  it  should  be  determined  whether  the  mortgagees 
or  defendant  Ireland  were  entitled  to  it. 

Plaintiff,  having,  under  compulsion  of  the  mortgagees, 
and  after  notice  from  them  claiming  the  rent  due  from  him 
under  the  lease,  paid  it  to  them,  was  entitled  to  be  relieved 
from  the  distress  and  from  further  liability  to  his  landlord 
Ireland:  Corbett  v.  Plowden,  25  Ch.  D.  678;  Underhay  v. 
Bead,  20  Q.  B.  D.  209;  Sm.  L.  C,  11th  ed.,  pp.  522-4. 

The  only  circumstance  in  which  the  present  case  differs 
from  the  authorities  I  have  referred  to  is  in  the  fact  that  here 
the  landlord  distrained  before  plaintiff  had  paid  his  rent  to 
any  one.  This  fact  made  the  distress  lawful  when  it  was 
made,  but  did  not  disentitle  plaintiff  to  protect  himself  in  his 
holding  by  paying  it  to  the  mortgagees,  who  had  claimed  it 
and  threatened  him  with  proceedings  if  he  did  not  pay  it. 
Whether  the  payment  to  the  mortgagees  is  to  be  treated  as 
an  attornment  to  them  and  the  creation  of  a  new  tenancy, 
or  as  a  payment  compelled  by  the  holder  of  a  paramount 
title  and  made  to  avoid  eviction  by  him,  I  think  it  can  be  set 
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up  as  an  answer  to  the  claim  of  the  landlord:  Johnson  v. 
Jones,  9  A.  &  E.  809,  813 ;  Forse  v.  Sovereen,  14  A.  E.  482. 

The  position  is  the  same  as  if  plaintiff,  after  defendant 
had  distrained  his  goods,  had  paid  the  rent  to  the  landlord 
himself.  The  distress  was  originally  lawful,  and  the  land- 
lord was  entitled  to  retain  it  nntil,  not  only  the  rent,  but  the 
costs  of  the  distress,  should  be  paid.  Until  payment  of  these 
plaintiff  was  not  entitled  to  any  relief. 

The  contest  between  the  parties  (other  than  defendant 
Sweet)  appears  to  have  turned  upon  the  question  whether 
plaintiff  was  entitled  to  pay  his  rent  to  the  mortgagees  or 
not;  upon  this  defendant  Ireland  has  failed.  On  the  other 
hand  defendants  were  entitled  to  be  paid  their  costs  of  dis- 
tress before  a  replevin  or  injunction  could  properly  be  grant- 
ed, because  the  seizure  and  proceedings  down  to  the  time 
plaiatiff  paid  his  rent  to  the  mortgagees  were  proper  ancl 
regular;  and  they  were  entitled  to  retain  a  sufficient  quantity 
of  the  goods  imtil  the  costs  of  distress  were  paid. 

in  these  circumstances,  there  was  no  cause  of  action 
against  the  bailiff,  and  the  action  should  be  dismissed  as 
against  him  with  costs.  There  should  be  no  other  costs 
awarded  to  either  party.  Plaintiff  must  pay  to  defendant 
Ireland,  upon  the  counterclaim,  $12  for  the  costs  of  the  dis- 
tress and  possession.  No  costs  of  the  counterclaim,  because 
the  fuU  rent  was  claimed  under  it. 


March  17th,  1905. 
divibiokal  court. 

SASKATCHEWAN  LAND   AND  HOMESTEAD   CO.  v. 

LBADLEY. 

Venue  —  Change  —  Preponderance  of  Convenience  —  Rule 
629  (6) — Cause  of  Action — Residence  of  Parties — De* 
fendants  out  of  the  Jurisdiction, 

Appeal  by  defendants  from:  order  of  Meredith,  J.,  re-^ 
versing  order  of  Master  in  Chambers  changing  venue  from 
Kingston  to  Toronto. 

A.  J.  Russell  Snow,  for  defendant  John  T.  Moore. 

J.  W.  St.  John,  for  defendants  the  Leadleys. 

J.  J.  Maclennan,  for  plaintiffs. 

The  judgment  of  the  Court  (Palconbridge,  C.  J.,  Gar- 
row,  J.A.,  Street,  J.),  was  delivered  by 
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Street,  J. — The  writ  of  summons  was  issued  on  8tli 
June,  1903,  by  plaintiffs  (an  incorporated  company)  against 
two  persons  named  Leadley.  At  that  time  the  head  office 
of  plaintiff  was  at  Toronto,  defendants  the  Leadleys  lived 
there,  and  the  cause  of  action  arose  there.  On  30th  July, 
1903,  plaintiffs  obtained  an  orde^r  amending  the  writ  by  add- 
ing as  defendants  two  persons  named  Moore  living  out  of  the 
jurisdiction  .  .  .  The  statement  of  claim  was  filed  on 
30th  September,  1903,  the  venue  being  laid  at  Kingston.  On 
11th  December,  1903,  a  meeting  of  the  shareholder  of  plain- 
tiff company  was  held  at  Toronto,  and  a  by-law  was  passed 
changing  the  head  office  to  the  city  of  Kingston.  The  validity 
of  this  meeting  and  by-law  are  in  question  in  this  action.  On 
13th  January,  1906,  the  statement  of  claim  was  amended 
materially,  and  new  allegations  added. 

On  13th  February,  1906,  an  order  was  made  by  the  Master 
in  Chambers  changing  the  place  of  trial  from  Kingston  to 
Toronto,  upon  the  ground  of  great  preponderance  of  conven- 
iefnce,  and  upon  the  authority  of  McDonald  v.  Park,  2  0.  W. 
R.  972.  ...  On  17th  February,  1905,  Meredith,  J.,  re- 
versed the  Master^s  order.     .     .     . 

The  undoubted  balance  of  convenience  is  greatly  in  favour 
of  a  trial  at  Toronto.  Had  this  been  the  only  argument,  how- 
ever, in  favour  of  a  reversal  of  the  decision  of  my  brother 
Meredith  and  a  restoration  of  the  order  of  the  Master,  I 
'should  have  felt  much  hesitation  in  giving  effect  to  it,  in  the 
present  state  of  the  authorities. 

Under  Rule  629  (b),  however,  it  is  provided  that  when 
the  cause  of  action  arose  and  the  parties  reside  in  the  same 
county,  thd  place  to  be  named  as  the  place  of  trial  shall  be 
the  county  town  of  that  county.  This  sub-sec.  (b)  creates  an 
exception  to  the  general  rule  laid  down  in  sub-sec.  (a),  which 
gives  plaintiff  the  right  to  name  the  place  of  trial  at  his  will, 
and  lays  down  the  rule  that  a  case  ought  to  be  triefl,  if  pos- 
sible, where  it  arose  and  where  the  parties  to  it  live.  I  think 
that  the  equity  of  the  Rule  should  be  held  to  goveni  a  case 
in  which  the  cause  of  action  has  arisen  in  a  county  in  which 
all  the  parties  to  it  who  are  within  the  jurisdiction  reside,  as 
is  the  case  here  ...  As  to  those  who  are  not  within  the 
jurisdiction  at  all,  the  place  of  trial  must  be  comparatively 
unimportant. 

In  my  opinion,  therefore,  plaintiff  should  originally  have 
named  Toronto  as  the  place  of  trial,  and  the  order  of  the  Mas- 
ter   ..    .    should  not  have  beten.  interfered  with. 

My  views  in  this  respect  are  very  much  strengthened  by 
what  I  consider  to  be  a  great  preponderance  of  convenience  in 
favour  of  Toronto  as  the  plac€f  of  trial. 
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Appeal  allowed  with  costs  here  and  below  to  defendants  in 
any  event. 


March  17th,  1905. 
C.A. 

EEX  V.  MULLEN. 

Criminal  Law — Attempt  to  Commit  Rape — Failure  of  Crown 
to  Shew  that  Prosecutrix  not  Wife  of  Prisoner — Objection 
— Leave  to  Appeal. 

Motion  by  Daniel  Mullen,  one  of  the  prisoners,  for  leave 
to  appeal  from  the  refusal  of  Britton^  J.,  at  the  trial,  to  re- 
serve a  case. 

The  prisoners  were  indicted  for  an  assault  upon  one 
Minnie  Sunderland  with  intent  to  commit  rape. 

Section  266  of  the  Code  defines  rape  as  the  act  of  a  man 
having  carnal  knowledge  of  a  woman  who  is  not  his  wife  with- 
out her  consent  or  with  a  consent  extorted  by  threats  or  fear 
of  bodily  harm  or  obtained  by  personating  the  woman's  hus- 
band or  by  false  and  fraudulent  representations  as  to  the 
nature  and  quality  of  the  act. 

The  indictment  alleged  that  the  prisoners  on  20th  May, 
1904^  did  unlawfully  assault  one  Minnie  Sunderland,  who 
was  not  the  wife  of  either  of  the  prisoners  (naming  theiSn) 
with  intent  then  and  there  to  have  carnal  knowledge  of  her, 
the  said  ♦Minnie  Sutherland,  without  her  consent,  against 
the  form  of  the  statute,  etc. 

After  the  jury  had  retired  it  was  oljjected  by  counsel  for 
Mullen  that  the  Crown  had  npt  nroved  that  the  prosecutrix 
was  not  Mullen's  wife  as  alleged  in  the  indictment,  and  that 
for  all  that  appeared  she  was  his  wife,  and  therefore  that  no 
oflFence  was  proved. 

The  question  whether  the  prosecutrix  was  the  wife  of 
either  of  the  prisoners  was  not  actually  asked  her. 

The  trial  Judge  refused  to  reserve  a  case  upon  this  objec- 
tion. 

A.  E.  Fripp,  Ottawa,  for  Mullen,  cited  Taylor  on  Evid- 
ence, 9th  ed.,  sec.  371. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAK,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

OsLER.  J.A. —  .  .  .  The  prisoner  was  arraigned  by 
the  name  of  Daniel  Mullen,  and  pleaded  to  the  indictment  by 
that  name.    He  was,  therefore,  identified  as  a  person  bearing 
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that  name  :  Arch.  Crim.  Pldg.  &  Ev.,  22nd  ed.  (1900),  p. 
165  ;  Ex  p.  Corrigan,  2  Can.  Crim.  Cas.  591  (Ommet>  J.) 

The  prosecntriz  was  Bwom,  and  id^itified  heradf  as  a 
person  bearing  the  name  of  Sunderland,  which,  prima  facie 
at  all  ey^its,  she  could  not  properly  hare  done  had  she  be»i 
the  wife  of  the  prisoner.  Had  she  been  married  to  the  pri- 
soner, her  actual  surname  would  hare  been  the  same  as  his 
was.  In  Camden's  Bemaines  Concerning  Brittaine  the 
author  says,  p.  125,  tit.  ^  Surnames '' :  ^  Here  I  ndj^t  note 
that  women  with  us  at  their  marriage  do  change  their  sur- 
names and  pass  into  their  husbands'  naAies,  and  justly,  for 
that  they  non  sunt  duo  sed  caro  una.''    .    .    . 

[Reference  to  Pendall  v.  Goldsmid,  2  P.  D.  263 ;  Conley 
V.  Conley,  [1901]  A.  C.  450 ;  Bishop  on  Marriage  and  Divorce, 
6th  ed.,  sec.  704  (a) ;  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed., 
vol.  2,  p.  312.] 

Th^  also,  as  appears  from  a  memorandum  of  the  learned 
trial  Judge  attached  to  the  indictment,  the  evidence  shewed 
that  the  prosecutrix  was  a  girl  of  17,  living  at  home  with  her 
mother  and  stepfather,  and  that  she  did  not  know  Mullen 
by  name,  but  recognized  him  as  one  of  the  persons  who  bad 
assaulted  her. 

The  objection  is  evidently  .  .  .  purely  technical. 
Had  the  name  of  the  prosecutrix  and  the  prisoner  been  the 
same,  it  is  possible  that  there  might  have  been  some  difficulty, 
but,  as  it  stands,  I  think  the  usual  prima  facie  case  was  made 
out,  which  called  upon  the  prisoner  for  an  answer. 

Leave  to  appeal  should  be  refused. 


Maboh  17th,  1905. 
C.A. 

Ee  atlas  loan  CO. 

(Reserve  Fund.) 

Company — Winding-up — Creditors — Shareholders  Contribute 
ing  to  Reserve  Fund — Position  qf — Voluntary  Payments. 

Appeal  by  contributors  to  the!  reserve  fund  of  the  company 
from  order  of  Brittok,  J.,  3  0.  W.  R  688,  7  0.  L.  R.  706, 
allowing  appeal  from  certificate  of  ^tf aster  in  Ordinary,  and 
holding  that  appellants  were  not  entitled  to  rank,  in  respect 
of  their  voluntary  contributions  to  the  reserve  fund,  pari 
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passu  with  depositors  and  deb€iiiture-holders>  upon  the  assets 
of  the  company  in  liquidation  under  a  winding-up  order. 

J.  A.  Bobinson^  St.  Thomas^  for  appellants. 

W.  M.  Douglas,  K.C.,  and  Casey  Wood,  for  debenture- 
holders. 

1.  F.  Hellninth,  K.C.,  for  depositors. 

H.  L.  Drayton,  for  liquidator. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
i-ENNAN,  Gabrow,  Maolaren,  JJ.A.),  wrs  delivered  by 

Maclennak,  J.A. — ^This  is  a  contest  between  classes  of 
persons  claiming  to  prove  as  creditors  against  the  assests  of 
the  company  now  in  course  of  being  wound  up  under  the 
Winding-up  Act  of  Canada. 

The  one  class  is  composed  of  holders  of  debentures  issued 
and  sold  by  the  company,  and  persons  who  had  made/  deposits 
with  the  company  at  interest ;  and  the  other  class  is  composed 
of  a  large  number  of  the  shareholders  of  the  company  who  had 
paid  large  sums  to  the  company  as  a  reserve. 

The  Master  held  that  the  latter  class  were  creditors  of  the 
company,  and  had  a  right  to  prove  for  the  sums  advanced  by 
them,  just  as  depositors  and  debenture-holders,  and  to  be 
paid  pari  passu  with  them. 

On  appeal  the  Master's  decision  was  reversed  bv  Britton, 
J*,  and  it  was  declared  that  the  contributors  to  the  reserve 
fund  were  not  entitled  to  prove  their  claims  as  creditors  or  to 
share  pari  passu  with  the  depositors  and  debenture-holders 
in  the  distribution  of  the  company^s  assets. 

This  is  an  appeal  from  that  judgment    .    .     . 

Th^  opinion  contains  a  very  full,  and  I  think  an  adequate, 
statement  of  the  material  facts,  except  that  it  might  be  in- 
ferred from  that  statement  that  the  authorized  capital  of  the 
company  was  $1,000,000,  with  $600,000  subscribed,  and 
$300,000  paid  up ;  whereas  by  the  Act  of  1898  the  capital  was 
declared  to  be  $2,000,000,  and  the  fact  was  that  $1,000,000 
had  been  subscribed,  and  $300,000  paid  up. 

Before  the  year  1901  the  management  had  year  by  year 
been  setting  apart  a  reserve  fund  out  of  profits  earned,  and  on 
one  occasion,  after  declaring  and  paying  a  dividend,  that  divi- 
dend was  by  arrangement  paid  back  to  the  company  and  added 
to  the  reserve.  By  the  dnd.of  the  year  1900  the  reserve  had 
become  $78,000  or  equal  to  26  per  cent,  of  the  paid  up  capital. 

In  the  beginning  of  1901  a  new  plan  of  adding  to  the  re- 
serve, not  out  of  the  earnings  of  the  company,  but  by  means 
of  payments  to  be  made  by  the  shareholders,  was  put  in  oper- 
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ation.  The  nature  and  advantages  of  that  plan  are  fully  ex- 
plained by  the  circulars  sent  out  to  the  shareholders  by  the 
management,  the  first  prior  to  the  annual  meeting  in  Febru- 
ary, 1901,  another  immediately  after  the  meeting,  and  a  third 
on  30th  April  following. 

In  these  circulars  it  was  pointed  out  that  each  shareholder 
Mas  the  owner  of  a  share  of  the  existing  reserve  of  $78,000  in 
proportion  to  the  amount  of  capital  paid  up  by  him  or  26  per 
cent.,  and  if  and  when  he  paid  in  a  further  sum  equal  to  74 
per  cent.,  of  his  paid-up  capital,  he  would  be  the'  owner  of  a 
share  of  the  reserve  equal  to  his  paid-up  capital.  There  was 
a  sense  in  which  each  shareholder  was  the  owner  of  a  propor- 
tionate part  of  the  reserve,  namely,  the  sense  in  which  all 
the  assets  of  a  company  belong  to  the  shareholders  in  that  pro- 
portion, subject  to  the  payment  of  debts. 

The  inducement  held  out  to  the  shareholders,  and  what 
they  Expected  to  receive  as  the  consideration  for  their  pay- 
ments, was  an  increased  premium  on  their  shares  and  an  in- 
creased dividend.  The  circulars  suggested  that  when  the  re- 
serve was  fully  paid  up  and  became  equal  to  the  paid-up  capi- 
tal, the  shares  would  command  a  sale  at  250  or  260  per  cent., 
and  all  the  net  profits  would  then  be  divided,  and,  at  present 
rate  of  earnings,  might  be  as  much  as  16  per  cent,  per  annum. 
I  think  it  is  a  proper  inference  that  all  the  payments 
which  followed  the  issue  of  these  circulars,  were  made  in  re- 
sponse thereto,  and  in  compliance  therewith,  and  were  made 
in  the  sense  and  for  the  purposes  therein  set  forth,  and  also 
that  the  rights  of  the  respective  parties  must  be  measured  and 
governed  thereby. 

The  payments  invited  were  to  the  amount  of  74  per  cent, 
of  the  paid-up  capital,  and  were  intended  to  be  additions  to, 
and  to  have  the  same  character  as,  thd  existing  reserve  of  26 
per  cent.,  so  as  to  make  it  100  or  equal  to  the  paid  up  capital. 
It  was  not  a  loan  at  interest.  It  was  not  to  be  paid  back.  It 
was  to  be  in  the  nature  of  capital,  except  that  no  doubt 
the  company  might  distribute  it  to  the  shareholders  just  as 
they  might  distribute  the  26  per  cent,  in  dividends,  so  long 
as  the  paid-up  capital  was  kept  intact. 

That  such  was  the  intention  and  purpose  of  the  payments, 
and  the  sense  or  agreetnent  in  which  they  were  made,  is  appar- 
ent not  only  from  the  circulars  inviting  them,  but  from  the 
language  of  the  receipt  taken  when  payments  were  made. 
That  receipt  was  as  follows : — 

The  Atlas  Loan  Co.,  St.  Thomas,  Ont. 
Received  from      ♦♦♦♦♦♦♦♦      dollars 
for  credit  of  74  per  cent,  reserve  fund. 

$ A.  E.  Wallace, 

Manager. 
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Now  there  is  nothing  to  prevent  a  person  from  paying 
inondy  to  another  or  to  a  company  either  absolutely  as  a  gift, 
or  on  any  other  qualified  terms  not  contrary  to  law,  and  if  he 
do  he  must  abide  by  the  terms  on  which  he  has  paid  it.  I 
therefore  think  that  these  appellants  can  only  claim  a  return 
of  the  sums  which  they  have  paid  on  the  samd  terms  exactly 
on  which  they  can  claim  the  benefit  of  the  26  per  cent,  which 
composed  the  reserve  before  the  additions  weref  made  to  it, 
that  is  to  say,  subject  to  the  payment  of  the  debts  of  the 
company.  If  the  26  per  cent,  has  been  lost,  that  is  thdr  loss, 
and  if  the  additions  which  they  have  made  to  it  have  been 
lost,  that  also  must  be  their  loss,  and  they  may  not  compete 
with  creditors  for  reimbursement.  On  the  other  hand,  if 
the  money  has  not  been  lost,  they  will  get  it  back  in  the  wind- 
ing-up in  proportion  to  their  payments  after  creditors  have 
been  paid. 

It  was  argued  that  these  payments  were  made  upon  condi- 
tion that  all  the  shareholders  should  make  the  invited  pay- 
ments, and  that,  inasmuch  as  some  did  not  pay  anything,  the 
appellants  have  a  right  to  recover  back  what  they  have  paid. 
There  is  no  evidence  of  any  such  condition.  The  shareholders 
were  dealt  with  individually,  and  not  collectively,  and  ^ch 
made  his  payment  voluntarily^  which  was  to  be  added  to  his 
share  of  the  existing  reserve. 

A  number  of  cases  were  cited  on  the  one  side  and  on  the 
other,  but  none  of  them  aflford  much  if  any  .assistance  in  de- 
termining the  question.  The  case  of  the  Great  Berlin  Steam- 
ship Co.,  26  Ch.  D.  616,  was  the  case'  of  money  T>aid  to  a 
company  for  a  fraudulent  purpose,  and  it  was  held  that  the 
person  making  the  payment  could  not  prove  for  it  in  the 
winding-up,  although  he  might  have  recovered  it  before  the 
insolvency. 

For  these  reasons,  and  for  the  reasons  stated  by  the  learned 
Judge,  I  think  the  judgment  right  and  that  the  appeal  should 
be  dismissed. 


March  17th,  1905. 
C.  A. 

Rb  CANADA  WOOLLEN  MILLS,  LIMITED. 

Company — Winding-up — Sale  of  Assets — Acceptance  of  Ten- 
der  of  Inspector  of  Estate — Trustee — Powers  of  Referee 
— Sale  not  Made  by  Liquidator. 

Appeal  by  W.  D.  Long  from  order  of  MacMahon,  J.,  4 
0.  W.  R.  265,  8  0.  L.  R.  581,  allowing  an  appeal  by  W.  T. 
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Benson  &  Co.  from  an  order  of  James  8.  Cartwright,  official 
referee,  nnder  whose  supervision  the  company'fe  affairs  were 
being  wound  up,  approving  a  sale  of  the  company's  assets  to 
W.  D.  Long  for  $263,000. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclex- 
NAN,  Gabrow,  Maclaben^  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  P.  D.  Crerar,  K.C.,  for  the 
appellant. 

W.  H.  Blake,  K.C.,  for  W.  T.  Benson  &  Co. 

H.  Cassels,  K.C.,  for  thd  liquidator. 

Moss,  C.J.O.  (after  setting  out  the  facts) : — On  6th  May, 
1904,  thi  referee,  acting  under  the  authority  given  to  the 
Court  by  62  &  63  Vict  ch.  42,  sec.  1,  appoint^  Mr.  Long 
one  of  the  inspectors  of  the  estate.  An  inspector's  duty,  as 
declared  by  the  Act,  is  to  assist  and  advise  the  liquidator  in 
the  liquidation  of  the  company.  And  provision  is  made  (sec. 
2)  for  remuncfrating  him  for  his  services. 

It  cannot  be  denied  that  a  person  who  has  been  appointed 
to  the  position  of  inspector  is  disqualified,  so  long  as  he  holds 
the  office,  from  becoming  the  purchaser  of  the  assets.  His 
duiy  being  to  assist  and  advis^  the  liquidator  in  the  liquida- 
tion, and  one  important — ^if  not  the  most  important — ^act  in 
the  liquidation  being  the  disposition  of  the  assets,  an  inspector 
ic  bound  to  see  that  the  very  best  sale  is  made  and  the  very 
best  price  obtained.  He  is  in  the  position  of  a  trustee  for 
sale,  and  he  is  unable  to  discharge  himself  from  that  position 
without  the  consent  of  his  cestui  que  trust,  or  at  all  events 
without  an  order  of  the  Court  after  notice  to  all  concerned: 
see  Ex  p.  Berks,  3  M.  D.  &  DeG.  385. 

Down  to  the  moment  of  his  discharge,  he  owes  to  the  cre- 
ditors and  the  liquidator  all  the  knowledge  he  possesses  and 
all  the  assistance  and  advice^  his  knowledge  and  information 
concerning  the  assets  and  the  manner  of  their  disposition 
places  within  his  power  to  give.  And,  as  was  determined  in 
Ex  p.  Lacey,  6  Ves.  626,  and  Ex  p.  James,  8  Ves.  337,  it  is 
not  sufficient  for  the  trustee  to  divest  himself  of  the  character 
of  trustee,  he  must  shake  off  the  character  altogether.  He 
will  not  be  allowed  to  purchase  if  he  continue  to  act  as  trustee 
up  to  the  point  of  the  sale,  getting  during  that  period  all  the 
information  that  may  be  useful  to  him,  then  discharging  him- 
self from  the  character  and  buying  the  property :  2  W.  &  T., 
L.  C,  7th  ed.,  p.  729,  and  cases  dted. 

It  is  argued  that  Mr.  Long  had  been  in  effect  discharged 
from  his  office  of  inspector  before  the  making  and  acceptance 
of  his  offer.    But  it  is  plain  that  this  was  not  the  case.     T^iere 
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was  no  suggestion  on  22nd  September^  when  he  first  intimated 
bis  intention  of  making  an  offer^  that  he  be  then  discharged. 
But^  evetn  if  the  suggestion  had  been  made,  it  could  not  hisive 
been  then  given  effect  to  without  notice  to  all  the  parties  in- 
terested. Then^  during  the  time  which  elapsed  between  that 
date  and  the  date  of  his  offer^  he  remained  in  his  office  of  in- 
spector^ and  of  all  the  information  which  he  obtained  while 
he  was  engaged  in  seeing  what  he  could  do,  he  was  bound  to 
make  full  disclosure,  and  give  the  benefit  of  it  to  the  liquidator 
and  the  creditors.  Then  and  only  then  would  hef  have  entitled 
himself  to  be  discharged  and  placed  in  a  position  to  make  an 
offer.  As  it  was,  his  offer  was  burdened  with  the  condition 
that  it  must  be  dealt  with  at  once  and  without  giving  others 
an  opportunity  of  making  higher  offers. 

There  was  by  no  means  a  consensus  of  opinion  that  it  was 
for  the  benefit  of  the  estate  that  the  offer  should  be  accepted. 
And  there  is  no  pretence  that  any  order  discharging  him  from 
his  office  of  inspector  was  agreed  to.  The  purchase  being 
thus  made  by  him  while  he  still  occupied  a  fiduciary  position 
towards  the  estate,  it  was  one  which  he  was  not  competent 
to  make^,  and  which  was  open  to  be  set  aside  at  the  instance  of 
the  liquidator  or  any  creditor  interested  in  the  estate :  Morri- 
son V.  Watts,  19  A.  *R.  622 ;  Segsworth  v.  Anderson,  23  0.  R. 
573,  21  A.  R.  242,  24  S.  C.  R.  699;  Gastonguay  v.  Savoie,  -29 
S.  C.  R.  613.  The  principle  enforced  by  these  and  other 
cases,  that  one  occupying  a  fiduciary  position  shall  not,  while 
the  relation  continues,  be  entitled  to  deal  for  his  own  benefit, 
has  long  been  recognized  as  a  well  founded  and  salutary  rule 
resting  on  solid  reasons,  and  it  is  not  debirable  that  it  should 
be  weakened  to  any  degree. 

It  is  not  necessary  to  impugn  Mr.  Long^s  good  faith.  It 
may  be  taken  for  granted  that  he  acted  in  good  faith  and 
without  any  improper  motive  or  any  intention  to  obtain  an 
undue  advantage.  But  his  position  disqualified  him  from 
dealing  as  he  attempted  to  do  with  the  assets  of  the  estate, 
and  on  this  ground  alone  the  transaction  ought  not  to  be  per- 
mitted to  stand  as  a  purchase  by  him. 

But,  assuming  that  he  had  been  in  a  position  to  purchase, 
thdre  would  still  be  the  difficulty  that  there  was  no  sale  by 
which  the  liquidator  was  bound.  The  language  of  sees.  31 
and  33  of  R.  S.  C.  ch.  129,  and  the  decisions  upon  the  section 
of  the  Imperial  Act  corresponding  to  sec.  33,  shew  that  the 
sale  must  be  the  result  of  the  action  of  the  liquidator,  ap- 
proved of  by  the  Court.  And  in  order  to  enforce  a  sale  to 
hinn  a  purchaser  must  have  an  agreement  with  the  liquidator, 
approved  by  the  Court.  Such  a  sale  cannot  be  likened  to  n 
sale  by  the  Court  acting  under  its  ordinary  jurisdiction,  as  in 
mortgage  or  partition  actions,  where  the  proceedings  are  by 
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the  direction  of  the  Court,  and  the  matter  is  within  its  sole 
control.  In  this  case  the  liquidator  made  no  agreement. 
The  steps  which  were  being  taken  to  that  end,  and  which,  if 
completed,  would  have  bound  him  to  the  terms  of  an  agree- 
ment, were  intercepted  by  the  proceedings  to  question  what 
had  been  done.  The  matter  remained  in  fieri  so  far  as  the 
liquidator  was  concerned.  And  while  in  that  condition  the' 
transaction  has  been  avoided.  It,  therefore,  never  reached 
the  point  of  a  sale  by  the  liquidator,  within  the  terms  of  sec. 
31  of  the  Winding-up  Act. 

Appeal  dismissed. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same   con- 
clusion. 

Maolennan,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 


March  17th,  1905. 
C.  A. 

GALLOWAY  v.  TOWN  OF  SARNIA. 

Way — Non-repair — Injury  to  Watchman — Negligence — Con- 
trihutory  Negligence — Breach  of  Duty — Knowledge  of 
Non-repair  —  Reasonable  Care  —  Questions  of  Fact — 
Appeal. 

Appeal  by  defendants  from  judgment  of  Teetzel,  J.,  3  0. 
W.  R.  361,  in  favour  of  plaintiff  for  $650  damages  in  an  ac- 
tion for  negligence  in  failing  to  keep  in  repair  a  sidewalk  on 
Campbell  street  in  the  town  of  Samia,  whereby  plaintiff  was 
injured  bv  falling  into  a  hole  in  such  sidewalk. 

I.  F.  Hellmuth,  K.C.,  for  appellants. 

W.  E.  Middleton  and  J.  R.  Logan,  Samia,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAiiT,   Garrow,   Maclaren,   JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — The  injury  took  place  on  11th  Septem- 
ber, 1903.  At  that  time  and  for  some  time  previous  thereto 
plaintiff  was  in  defendants'  emplojrment  as  night  watchman 
over  certain  sewers  which  were  then  in  course  of  construction. 

It  was  apparently  established  by  the  evidence  that  a  part 
of  plaintiff^s  duty  as  night  watchman  was  to  see,  where  sewers 
or  laterals  in  course  of  construction  crossed  the  streets,  that 
they  werd,  while  open,  properly  barricaded  at  night,  and  a 
light  placed,  and  the  sidewalk  approaching  them  put  in  re- 
pair to  prevent  accidents,  although  I  incline  to  think  that  his 
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duty  with  respect  to  sidewalks  extended  to  repairs  made  neces- 
sary by  the  disturbance  of  the  sidewalks  by  the  works  then 
going  on,  and  did  not  extend  to  the  repair  of  holes  such  as 
those  in  question,  which  had  existed  for  some  time,  and  were 
in  no  way  due  to  the  sewer  construction  then  in  progress. 

The  Judge  found  that  the  sidewalk  was  in  a  bad  state  of 
repair  and  dangerous  to  pedestrians  to  the  knowledge  of  de- 
fendants' officer  whose  duty  it  was  to  repair  the  same,  and 
that  it  had  been  in  such  condition  for  several  weeks;  that 
plaintiflf  knefw  of  the  condition  of  the  sidewalk,  but  was  not  . 
guilty  of  contributory  negligence  in  using  it  at  the  time  of 
the  accident ;  and  that  there  was  an  open  lateral  sewer  in  the 
immediate  vicinity,  as  contended  by  defendants;  and  gave 
judgment  for  plaintiff. 

The  accident  occurred  at  about  1.30  a.m.  The  night  was 
dark  and  cloudy — ^no  moon.  The  plaintiff  was  at  the  time 
proceeding  to  a  shanty  in  which  he  had  placed  his  supper. 
There  were  4  holes  in  the  sidewalk,  all  near  each  other.  The 
hole  in  which  he  actually  received  his  injury  was  caused  by 
the  removal  of  the  centre  plank,  some  8  feet  long,  but  he  was 
precipitated  into  this  hole  by  his  foot  catching  in  a  smaller 
hole,  3  or  4  inches  wide  and  about  2  feet  long,  thus  throwing 
him  forward  into  the  larger  hole,  where  he  fell  upon  his  left 
arm,  and  in  consequence  his  wrist  was  severely  injured. 
Plaintiff  admits  that  he  knew  of  the  condition  of  the  sidewalk, 
but  says  he  was  walking  carefully  at  the  time,  and  there  is  no 
evidence  to  the  contrary.  He  had  a  legal  right  to  use  the 
sidewalk,  although  it  was  not,  to  his  knowledge,  in  good  re- 
pair, as  long  as  he  acted  prudently  and  carefidly  in  doing  so, 
and  I  think,  upon  the  evidence,  we  should  not  be  justifi^  in 
reversing  the  Judge's  finding  upon  the  issue  of  contributory 
n^ligence. 

'Hie  only  remaining  defence  of  any  importance  .  .  . 
involves  the  question  of  whether  there  was  in  fact  an  open 
lateral  sewer  across  Campbell  street,  within  a  few  feet  of  the 
place  of  injury,  which  should  have  been  barricaded  and  light- 
ed, and  the  sidewalk  on  each  side  made  safe,  by  plaintiff.  If 
there  was  such  a  sewer,  there  was  certainly  no  barricade  and 
no  light,  and  plaintiff's  injury  might  in  such  case  well  be 
ascribed  to  his  own  breach  of  dutv. 

This  issue  is  purely  one  of  fact,  and  it  clearly  depends 
upon,  if  not  the  credibility,  at  least  the  reliability,  of  the  wit- 
nesses call^  on  each  side.  The  Judge  who  saw  them  and 
heard  their  evidence  in  open  Court  has  not  believed  the  fore- 
man Milne  and  his  fellow  workmen,  or  at  all  events  has  not 
accepts  their  statements  .  .  .  and  he  has  believed  and 
accepted  the  statement  of  plaintiff,  corroborative  by  that  of 
the  apparently  respectable  citizens  called  by  him. 
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In  these  circumstances,  we  ought  .not»  in  my  opinion^  to 
interfere  with  th^  finding  that  there  was  in  fact  no  such  open 
sewer  at  or  near  the  place  of  the  accident,  nor  witii  his  judg- 
ment accordingly  in  plaintiflf^s  favour. 

The  damages  are  not,  I  think,  excessive,  or  so  excessive 
as  to  justify  any  interference  by  tiiis  Court. 

Appeal  dismissed  with  costs. 


Makch  17th,  1905. 
C.  A. 

ISLOANE  V.  TORONTO  HOTEL  CO. 

Contract — Work  and  Labour— Damages  for  Preventing  Conr 
tractor  from  Executing  and  for  Cancelling  Contract — 
Conduct  Justifying  Cancellation  —  Refusal  to  Proceed — 
Architecifs  Certificate — Delay — Evidence — Questions  of 
Fact — Appeal, 

Appeal  by  defendants  from  judgment  of  Idington,  J.,  in  • 
favour  of  plaintiflEs  for  the  recovery  of  $13,480  in  an  action 
to  recover  damages  from  defendants  for  preventing  plaintiffs 
from  executing  a  contract  with  the  defendants  for  the  decora- 
tion of  the  walls  and  ceilings  of  certain  portions  of  the  King 
Edward  hotel  in  the  city  of  Toronto,  and  for  cancelling  the 
contract  and  discharging  plaintiffs  from  doing  the  work 
under  it. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROW,  MaCLAREN.  JJ.A. 

W.  B.  Riddell,  K.C.,  and  T.  P.  Gait,  for  defendants. 
J.  H.  Moss  and  C.  A.  Moss,  for  plaintiffs. 

Moss,  C.J.O. : — The  agreement  was  set  forth  in  a  letter 
written  bv  or  on  behalf  of  defendants,  dated  8th  May,  1902, 
and  was  subsequently  embodied  in  a  formal  instrument  under 
seal.  Briefly  plaintiffs  undertook  the  work  of  decoration  of 
the  rooms,  lobbies,  and  corridors  of  the  3rd,  4th,  5th,  6th,  7th. 
and  8th  flats  or  floors  of  the  hotel,  supplying  the  material  and 
cioing  the  labour  in  accordance  with  the  plans  and  specifica- 
tions and  to  the  satisfaction  of  the  architect,  in  such  manner 
and  with  such  expedition  as  the  architect  might  direct,  and 
all  to  be*  completed  on  or  before  15th  August,  1902,  The 
term  as  to  the  date  of  completion  proved  impossible  by  reason 
of  defendants  not  being  ready  to  admit  plaintiffs  to  proceed 
with  their  work  until  lonsr  after  that  date.  For  the  work 
thus  contracted  for,  plaintiffs  were!  to  be  paid  $41,000.  The 
formal  contract,  which  was  not  executed  until  November, 
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1902,  contained  a  provision  that  in  case  plaintiffs  failed  to 
proceed  with  the  work  with  such  expedition  or  in  such  manner 
as  the  architect  might  direct  and  to  his  satisfaction,  defend- 
ants might  cancel  the  contract.  It  also  provided  that,  in  case 
of  dispute  with  regard  to  the  performance  of  the  work  or  from 
any  cause  in  connection  with  the  work,  the  same  was  referred 
to  the  architect,  whose  decision  should  be  final. 

The  defence  made  to  the  action  was,  that  the  above  meh- 
tioned  terms  applied  and  that  plaintiffs  neglected  and  refused 
to  proceed  with  the  work  as  directed  by  the  architect,  and, 
although  repeatedly  requested  by  him  to  proceed,  neglected 
and  refused  to  do  so,  whereupon  defendants  cancelled  the  con- 
tract, and  that  plaintiffs^  conduct  in  refusing  to  proceed  M^as 
such  as  to  amply  justify  the  cancellation. 

They  also  set  up  the  want  of  a  certificate  from  the  archi- 
tect as  to  the  work  done,  and  they  counterclaimed  for  dam- 
ages for  breach  of  the  contract,  but  neither  of  these  claims 
seems  to  have  been  seriously  pressed,  and  they  were  not  no- 
ticed in  the  reasons  for  appeal  or  in  the  argument. 

The  decoration  of  the  walls  and  ceilings  that  plaintiffs 
undertook  consisted  of  covering  the  walls  (except  those  of 
clotnes  closets)  with  canvas,  and  the  ceilings  with  muslin  to 
be  hung  and  pasted  to  the  walls.  Before  this  work  could  be 
entered  upon,  it  was  of  course  necessary  that  the  plastering 
of  the  walls  and  ceilings  should  have  been  properly  done  so 
as  to  put  them  in  a  condition  to  receive  the  decorators'  treat- 
ment. And  it  is  obvious  that,  in  considering  the  undertak- 
ing, plaintiffs  would  expect  that  the  work  of  the  other  trades 
and  the  general  progress  of  the  building  would  be  so  ad- 
vanced that  when  they  entered  upon  their  work,  the  condi- 
tion of  the  parts  would  be  such  as  to  enable  them  to  continue 
without  interruption  until  they  had  completed  their  contract. 

As  it  happened,  the  work  was  so  delayed  that  plaintiffs' 
contract,  which  was  originally  to  have  been  completed  on  or 
before  15th  August,  was  not  entered  upon  until  October, 
and  this  without  any  default  on  plaintiffs'  part.  Even  when 
they  commenced,  the  condition  of  the  various  flats  was  un- 
satisfactory, but  in  deference  to  the  direction  of  the  archi- 
tect the  work  was  proceeded  with  as  far  as  possible.  Work 
was  done  on  the  4th  floor,  followed  by  work  on  the  3rd  floor. 
Then  an  effort  was  made  to  proceed  with  the  6th  floor.  Here 
the  plaster  was  found  unfit  to  receive  plaintiffs'  work;  the 
result  was  that  with  the  assent,  if  not  by  the  direction  of  the 
architect,  the  work  was  suspended  for  some  time  and  plain- 
tiffs' men  returned  to  New  York.     On  6th  January,  1903, 
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the  architect — ^wrote  plaintiffs  informing  them  that  since  the 
men  had  been  taken  off  the  work  in  connection  with  the 
decorations,  great  progress  had  been  made,  and,  roughly 
speaking,  it  might  'be  said  that  the  building  was  about  com- 
pleted— ^^in  fact  the  whole  of  the  plastering  and  carpenter 
work  and  other  trades  are  far  enough  advanced  to  lead  any 
ordinary  observer  to  say  that  the  building  is  now  in  such  a 
condition  that  the  decorators  could  begin  work  at  once." 
Much  light  is  thrown  by  this  and  other  letters  on  the  con- 
dition of  the  building  to  receive  the  decorators^  work  at  the 
earlier  time.  They  seem  to  well  justify  the  remark  of  plain- 
tiff s  in  their  letter  of  16th  December,  that  they  did  not  be- 
lieve it  would  have  made  such  a  great  difference  had  they 
delayed  starting  until  then  instead  of  beginning  on  13th  Oc- 
tober. In  response  to  the  architect's  requests  that  they  should 
resume  the  work,  plaintiffs  sent  their  representative  and  their 
assistant  superintendent  or  foreman,  Mr.  Bruner,  prepared 
to  continue  the  work.  The  building  was  found  in  a  condi- 
tion which  rendered  it  impossible  for  them  to  proceed.  The 
ceilings  and  wall  were  covered  thickly  with  soot  accumulated 
from  fires  made  by  other  workmen  ;  all  of  which  would  have 
to  be  removed  before  plaintiffs'  work  could  be  proceeded  with. 

This  is  not  disputed,  but  the  extent  of  it  is  sought  to  be 
minimized  by  defendants. 

Then  plaintiffs  complained  that  the  plastering  was  so 
defective  in  quality  as  to  prevent  the  work  from  being  done 
upon  it.  This  was  disputed  by  defendants.  There  were  in- 
terviews and  correspondence,  resulting  finally  in  defendants 
assuming  to  cancel  the  contract. 

The  questions  are  really  of  fact  upon  the  evidence.  It 
can  scarcely  be  questioned  that  it  was  an  implied  term  of  the 
contract  that  defendants  were  required  to  hand  over  the  prem- 
ises to  plaintiffs  in  a  condition  fit  for  the  performance  by 
them  of  the  work  which  they  had  contracted  to  do.  Nor  can 
it  be  questioned  that  if  the  walls  and  ceilings  were  in  the  con- 
dition as  regards  soot  and  as  regards  quality  of  plaster  al- 
leged by  plaintiffs,  defendants  have  failed  to  perform  their 
part  of  the  contract.  Now  upon  these  questions  there  was 
much  evidence,  and  upon  the  confiict  the  trial  Judge  has 
come  to  the  conclusion  that  plaintiffs'  allegations  are  proved^ 
He  has  expressly  given  credit  to  plaintiffs'  assistant  superin- 
tendent or  foreman  in  all  respects,  and  his  testimony  is  sup- 
ported by  other  witnesses,  who  speak  of  the  condition  of  the 
walls  and  ceilings  and  of  the  quality  of  the  plaster.  The  tes- 
timony of  Bruner,  the  assistant  superintendent  or  foreman,. 
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and  of  the  workmen,  speaks  of  the  conditions  which  they  ob- 
served, and  amongst  which  they  were  endeavouring  to  work^ 
and  may  well  be  relied  upon  as  the  experience  of  those  actu- 
ally engaged  in  efforts  to  carry  out  the  contract.  And  no 
reason  has  been  presented  why  their  testimony,  which  wa& 
accepted  and  acted  upon  by  the  trial  Judge,  should  now  be 
set  aside  in  favour  of  the  testimony  adduced  by  defendants* 
Without  going  through  the  mass  of  evidence  in  detail,  and 
pointing  out  the  relative  force  and  weight  of  each  piece  of 
testimony,  it  is  sufficient  to  say  that  the  findings  of  the  trial 
Judge  are  amply  supported. 

Upon  the  findings  of  fact,  there  was  no  justification  for 
defendants^  action.  By  their  refusal  to  remove  the  soot  and 
to  take  steps  to  put  the  plaster  into  proper  condition,  so  as  to> 
enable  plaintiffs  to  proceed  with  their  contract,  they  pre- 
vented plaintiffs  in  the  execution  of  their  work.  And  hav- 
ing then,  on  the  pretence  that  plaintiffs  were  improperly 
delaying  the  work,  assumed  to  cancel  the  contract  and  dis- 
charge plaintiffs  from  the  work,  they  are  liable  to  pay  the 
damages  resulting  from  their  action.  As  said  by  Lord 
Davey  in  delivering  the  judgment  of  the  Judicial  Committee 
of  the  Privy  Council  in  Ladder  v.  Slowey,  [1904]  A.  C.  442, 
at  p.  452,  "A  party  to  a  contract  for  execution  of  works  can- 
not justify  the  exercise  of  a  power  of  re-entry  and  seizure 
of  the  works  in  progress  when  the  alleged  default  or  delay  of 
the  contractors  has  been  brought  about  by  the  acts  or  de- 
faults of  the  party  himself  or  his  agent.^^ 

This  being  established  against  defendants,  the  judgment 
entered  is  right  as  regards  both  liability  and  amount.  Plain- 
tiflfs  lost  the  amount  expended  upon  the  work  and  the  anti- 
cipated profits,  and  these  deffendants  should  make  good. 

As  to  the  argument  that  the  questions  were  matters  for 
determination  by  the  architect,  the  trial  Judge  properly  dis- 
posed of  it.  It  is  by  no  means  free  from  doubt  whether  ques- 
tions of  the  kind  in  controversy  here  fall  within  the  terms  of 
the  agreement.  But^  if  they  do,  they  could  not  be  decided 
until  they  were  formally  and  properly  submitted  for  deci- 
sion. But  this  was  not  done,  and  neither  formally  nor  in- 
formally did  the  architect  decide  the  matter  and  announce 
his  decision  to  the  parties.  "Certainly  he  never  announced  it 
to  plaintiffs,  and  plaintiffs  were  never  given  an  opportunity 
of  having  these  questions  decided  even  by  the  architect  before 
the  cancellation  of  the  contract. 

The  appeal  should  be  dismissed. 


1 
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OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 


March  17th,  1905. 
C.A. 

REX  V.  PIERCE. 

Appeal— Court  of  Appeal— Right  of  Appeal— Order  of  Divi- 
sional Court — Loan  Corporations  Act — Judicature  Ad- 
Amending  Act,  Jf.  Edw.  VII.  ch.  11. 

Application  by  defendants  for  leave  to  appeal  from  order 
of  a  Divisional  Court  (4  0.  W.  R.  411)  affirming  a  convic- 
tion of  defendants  by  the  police  magistrate  for  the  city  of 
Toronto,  upon  an  appeal  to  that  Court  under  the  Loan  Cor- 
porations Act,  R  S.  0.  1897  ch.  205,  sec.  117  (4). 

The  application  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A. 

E.  F.  B.  Johnston,  K.C.,  and  J.  M.  Godfrey,  for  defen- 
dants. 

J.  R.  Cartwright,  K.C.,  and  J.  \V.  Curry,  K.C.,  for  the 
Crown. 

Moss,  C.J.O. — Defendants  contend  that  an  appeal  now 
lies  to  this  Court  by  virtue  of  the  Act  4  Edw.  VII.  ch.  11, 
amending  the  Judicature  Act.  If  that  Act  has  conferred  a 
right  of  appeal,  which  formerly  did  not  exist  in  cases  of  this 
kind,  it  must  be  by  reason  of  the  provisions  of  sees.  50  and 
75  of  the  Judicature  Act,  as  enacted  by  sec.  2  of  the  amend- 
ing Act. 

Section  50  (1)  deals  with  the  jurisdiction  of  the  Court  of 
Appeal  to  hear  and  determine  appeals  from  a  Divisional 
Court.  It  provides  that  "the  Court  of  Appeal  shall  have 
jurisdiction  and  power  to  hear  and  determine  appeals  from 
any  judgment,  order  or  decision,  save  as  in  this  Act  men- 
tioned, of  a  Divisional  Court  of  the  High  Court,  subject  to 
the  provisions  of  this  Act  and  to  such  rules  and  orders  of  the 
Court  for  regulating  the  terms  and  conditions  on  which  ap- 
peals shall  be  allowed  as  are  now  in  force  or  may  be  made 
pursuant  to  this  Act.^*  Section  75  provides  that  "  the  judg- 
ment, order  or  decision  of  a  Divisional  Court  shall  be  final 
and  there  shall  be  no  further  appeal  therefrom,  save  only  at 
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the  instance  of  the  Crown  in  a  case  in  which  the  Crown  is 
concerned,  and  save  as  provided  in  sections  50  and  76/' 

The  effect  of  these  two  provisions  is,  that  there  is  to  be 
no  further  appeal  by  a  subject  from  any  judgment,  order,  or 
decision  of  a  Divisional  Court,  unless  the  right  to  such  ap- 
peal is  to  be  found  either  in  sec.  60  or  in  sec.  76.  The  juris- 
diction conferred  by  sec.  60  (1)  is  to  hear  and  determine  ap- 
peals from  Divisional  Court  judgments,  orders,  or  decisions, 
'*  save  as  in  this  Act  me'ntioned;''  that  is,  the  Court  is  to  have 
jurisdiction  except  in  respect  of  any  judgments,  orders,  or 
decisions  that  may  be  mentioned.  If  any  are  mentioned  as 
excepted,  then  there  is  no  jurisdiction  in  respect  of  them. 
Otherwise  there  is  jurisdiction,  but  the  exercise  of  the  juris- 
diction is  subject  to  the  provisions  of  the  Act. 

Then  comes  the  declaration  in  sec.  75  that  there  shall  be 
no  further  appeal  from  the  judgment,  order,  or.  decision  of  a 
Divisional  Court,  save  at  the  instance  of  the  Crown,  and  as 
provided  by  sees.  50  and  76. 

Turning  then  to  sec.  60  (1),  we  do  not  find  that  it  pro- 
vides or  gives  a  right  of  appeal  in  any  case.  It  does  not  point 
to  any -case  in  which  the  judgment,  order,  or  decision  of  a 
Divisional  Court  is  not  final,  and  in  which  there  may  be  a 
further  appeal.  Pull  effect  is  given  to  its  provisions  by  hold- 
ing that  it  confers  jurisdiction  to  hear  and  determine  appeals 
where  the  right  of  appeal  exists  under  the  Act.  Sub-section 
(2)  is  hut  a  continuation  of  the  jurisdiction  already  vested 
in  the  Court  by  the  various  statutes  there  specified.  .  But  it 
supplies  instances  to  which  the  language  of  sec.  76  *^  save  as 
provided  in  sections  60  and  76 ''  is  applicable. 

In  some  of  the  cases  mentioned  the  appeal  is  or  may  be 
from  a  Divisional  Court,  e.g.,  under  E.  S.  0.  ch.  83,  E.  S.  0. 
ch.  91,  B.  S.  0.  ch.l63,  and  E.  S.  0.  ch.  245.  Nevertheless, 
no  new  jurisdiction  is  conferred,  and  no  new  right  of  appeal 
is  given.  Looking  at  the  whole  section,  nothing  is  to  b^  found 
creating  or  conferring,  either  expressly  or  by  inference,  a 
right  of  appeal  in  any  case  in  which  there  was  not  such  a 
right  before  the  enactment. 

It  is  not  disputed  that  before  the  enactment  in  question 
no  appeal  lay  to  the  Court  of  Appeal  in  a  case  like  the  pres- 
ent. And  if  its  provisions  are  applicable  at  all,  sec.  76  dis- 
tinctly shuts  out  an  appeal  on  the  part  of  the  defendants, 
nothing  to  save  it  being  found  either  in  sec.  50  or  in  sec.  76. 

The  application  should  be  refused. 

Maclennan,  GARROvyr,  and  Maclaren,  JJ.A.,  concurred. 
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OsLER,  J.A. — ^I  think  this  case  raises  a  question  of  con- 
siderable importance  on  the  point  of  jurisdiction,  and  also 
on  that  of  the  proper  construction  or  meaning  of  tiie  applied 
section  of  the  Loan  Corporations  Act.  If  leave  be  necessary, 
I  think  it  should  be  granted  for  the  purpose  of  discussing 
both. 


C.A. 


March  17th,  1905. 


ELGIN    LOAN    AND    SAVINGS    CO.    v.    NATIONAL 

TEUST  CO. 

Company  —  JShares  —  Deposit  of  Certificates  —  Bailment — 
Trust — Detention — Excuse — Trustee  Act — Winding-up — 
Direction  of  Master — Jurisdiction — Detinue — Measure  of 
Damage^-^Price  of  Shares, 

Appeal  by  defendants  and  cross-appeal  by  plaintiffs  from 
judgment  of  Boyd,  C,  2  0.  W.  E.  1159,  7  0.  L.  E,  1. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

S.  H.  Blake,  K.C.,  and  W.  H.  Blake,  K.C.,  for  defendants. 
G.  C.  Gibbons,  K.C.,  and  Shirley  Denison,  for  plaintiffs. 

Moss,  C.J.O. — The  sole  questions  now  in  dispute  are  as 
to  the  liability  of  defendants  for  damages,  and  as  to  the 
quantum,  if  any. 

The  writ  was  issued  on  17th  July,  1903.  The  claim  was 
to  recover  from  defendants  the  possession  of  scrip  certificates 
of  the  Dominion  Coal  Company  common  stock  representing 
525  shares,  and  scrip  certificates  of  the  Dominion  Iron  and 
Steel  Company  preferred  stock  representing  100  shares;  also 
damages  for  the  detention  of  the  shares;  and  the  sum  of 
$1,050,  being  dividends  received  in  respect  of  them-  It  now 
appears  that  the  claim  should  have  been  for  50  and  not  100 
shares  of  the  Dominion  Steel  and  Iron  Company. 

Soon  after  service  of  the  writ  upon  defendants,  an  appli- 
cation was  made  on  their  behalf  for  an  order  staying  the 
proceedings  in  the  action.  On  28th  July,  1903,  the  motion 
came  on  for  hearing  before  the  Chief  Justice  of  the  Com- 
mon Pleas,  who  pronounced  an  order  giving  plaintiffs  leave 
to  amend  their  writ,  and  adjourning  the  motion  until  4tii 
September,  but  providing  that  upon  plaintiffs  and  the  liqui- 
dators of  the  Atlas  Ijoan  Company  agreeing  to  do  so,  they 
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should  be  at  liberty  to  join  in  the.  sale  of  the  stock  in  ques- 
tion, or  of  any  part  thereof,  and  that  the  proceeds  should 
be  held  by  defendants,  pending  the  disposition  of  the  action, 
in  the  same  manner  and  subject  to  the  same  trusts  and  con- 
ditions as  the  stock  was  then  held  under,  and  further  that 
such  sale,  if  agreed  upon  and  made,  should  be  made  reserv- 
ing the  rights  of  all  parties  and  without  prejudice  to  any 
claim  which  plaintiffs  might  have  against  defendants  for 
damages  for  detention  of  the  stock  or  any  part  thereof. 

On  the  same  day  defendants^  solicitor  wrote  the  solicitor 
for  plaintiffs,  referring  to  the  order  and  expressing  a  hope 
that  plaintiffs  would  consult  with  the  ^Tliquidator  of  the 
Atlsts  Loan^^  (i.e.,  the  defendants)  for  the  purpose  of  arriv- 
ing at  some  arrangement  whereby  an  order  for  a  sale  of  the 
stock  might  be  placed,  adding  that  it  should  be  possible  to  at 
least  agree  upon  a  figure  the  acceptance  of  which  would  be 
approved  by  both  parties,  when  an  order  could  then  be  placed 
for  the  sale  at  that  figure. 

On  the  30th  July  a  letter  much  to  the  same  effect,  written 
on  behalf  of  defendants  by  Mr.  Home  Smith,  who  was  in 
charge  for  defendants  of  the  liquidation  of  the  Atlas  Loan 
Company,  was  sent  to  Mr.  Moore,  the  manager  of  plaintiffs 
the  London  and  Western  Trusts  Company.  The  plaintiffs 
did  not  respond  or  make  any  counter-proposition,  and  on 
11th  September  the  adjourned  motion  came  on  for  hearing 
before  the  Chief  Justice  of  the  Common  Pleas,  when  an  order 
was  made  reciting  the  withdrawal  by  the  National  Trusts 
Company,  Limited,  the  liquidators  for  the  Atlas  Loan  Com- 
pany, of  any  claim  to  the  possession  of  the  scrip  certificates 
in  question,  and  directing  that  upon  defendants  handing 
over  the  certificates  to  "plaintiffs  to  be  held  by  them  subject 
to  all  the  equities  attaching,  the  action  be  forever  stayed, 
save  as  to  the  claim  for  damages  or  interest. 

On  12th  September  defendants  handed  over  the  scrip  cer- 
tificates, and  paid  the  sum  of  $1,050,  received  for  dividends, 
to  plaintiffs.  Plaintiffs  proceeded  with  the  claim  for  dam- 
ages and  interest.  The  Chancellor  awarded  damages  on  the 
footing  of  improper  detention  of  the  scrip  by  de- 
fendants until  the  end  of  July,  1903.  From  this  judgment 
defendants  appeal,  contending  that  no  damages  should  have 
been  awarded.  By  their  cross-appeal  plaintiffs  seek  to  in- 
crease the  damages,  contending  that  they  should  be  estimated 
on  the  footing  of  improper  detention  until  12th  September, 
1903. 
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PlaintiflEs,  having  in  this  action  recovered  possession  of 
the  scrip  from  defendants,  are  prima  facie  entitled  to  such 
damages  as  they  may  have  sustained  by  reason  of  its  deten- 
tion. It  was  shewn  that  there  was  a  great  decline  in  the 
price  of  the  shares  during  the  period  when  their  delivery 
was  withheld  by  defendants. 

Defendants,  however,  maintain  that  they  should  not  pay 
any  damages,  and  it  is  on  them  to  sustain  the  onus  of  shew- 
ing that  they  are  relieved  from  liability. 

Their  first  contention  is  that  they  were  acting  as  trustees, 
and  that  in  withholding  the  possession  of  the  scrip  from 
plaintiffs  they  acted  honestly  and  reasonably  and  are  entitled 
to  the  benefit  of  sec.  1  of  the  Act  62  Vict.  eh.  15.  The  first 
inquiry  is,  whether  defendants  are  trustees  within  the  scope 
of  the  Act.  If  so,  it  must  be  because  they  were  constituted 
trustees  by  virtue  of  the  instrument  in  writing  dated  19th 
August,  1902,  upon  the  terms  of  which  they  became  pos- 
sessors or  custodians  of  the  scrip.  They  were  not  appointed 
by  the  Court,  nor  can  it  be  said  that  they  were  persons  who 
(except  in  respect  of  that  instrument)  might  be  held  to  be 
fiduciarily  responsible  as  trustees.  In  considering  the  de- 
scription of  trustees  and  the  sort  of  trusts  coming  within  the 
Act,  regard  must  be  had  to  the  terms  of  the  appointment 

'  ^^'^  nature  of  the  duties  created.    But  in  a  general  sense 
it  must  be  obvious  that  the  trustees  meant  by  the  Act  are 
trustees  engaged  in  administrative  duties  with  regard   to 
property    confided    to    them    for    the    benefit    of    others, 
and    that    the    breaches    of    trusts    mentioned    are    such 
as    may    occur    in    the    course    of    the   management    and 
administration    of    property    held    in    that    waj.    It    can 
scarcely  be  meant  to   apply  to   the  simple  case    of    the 
person  having  the  custody  for  another  of  indicia  of  property 
upon  a  mere  obligation  to  restore  it  to  him  on  demand  or 
request,  and  in  the  meantime  to  take  care  of  it  for  him. 
Such  a  holding  partakes  much  more  of  the  nature  of  a  bail- 
ment than  of  a  trust  in  the  ordinary  and  usual  sense  in 
which  the  word  "  trust "  is  employed  in  relation  to  property. 
For,  while  "  bailment  '*  is  defined  as  "  a  delivery  of  a  thing 
in  trust  for  some  special  object  or  purpose  and  upon  con- 
tract express  or  implied  to  conform  to  the  object  or  purpose 
of  the  trust,*'  yet  the  expression  "in  trust**  is  clearly  not 
intended  to  have  the  same  meaning  as  when  technically  used 
in  connection  with  real  property.    Thus  in  Blackstone*s  Com- 
mentaries, Lewis's  ed.,  vol.  3,  pp.  431,  432,  speaking  of  some 
species  of  trusts,  it  is  said:     "But  there  are  other  trusts 
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which  are    cognizable  in  a  Court  of  law,  as  deposits  and 
all  manner  of  bailments :''   Beall  on  Bailment,  p.  6. 

In  the  present  case  the  instrument  of  19th  August,  1903, 
under  which  the  defendants  held  the  scrip,  coupled  with  the 
nature  of  their  business  and  the  manner  in  which  they  dealt 
with  the  scrip  up  to  the  time  when  the  diflBculties  arose  be- 
tween them  and  plaintiffs,  shew  the  nature  of  the  holding 
to  have  been  that  of  bailment  rather  than  of  trust  in  the 
sense  which  would  bring  defendants  within  the  provisions  of 
62  Vict.  ch.  15. 

But,  if  it  be  assumed  that  they  came  within  the  Act,  I 
agree  with  the  Chancellor  that  they  have  not  shewn  them- 
selves entitled  to  be  relieved.  I  do  not  consider  that  the 
breach  of  trust  of  which— on  the  hypothesis — complaint  is 
made  is  one  to  which  the  Act  could  be  made  to  apply.  To 
begin  with,  there  was  a  distinct  refusal  to  perform  the  terms 
of  the  trust  by  handing  over  or  transferring  the  property  on 
demand.  The  inception  of  that  attitude  was  the  assumption 
tion  by  defendants  of  the  position  of  liquidators  of  the  Atlas 
Loan  Co.  There  was  nothing  to  prevent  their  becoming 
liquidators,  but  they  were,  nevertheless,  bound  to  see  that  in 
their  dealings  they  did  nothing  to  prejudice  plaintiffs'  in- 
terests or  to  create  any  situation  whereby  plaintiffs'  title  to 
the  scrip  might  be  brought  in  question.  Assuming  that,  as 
liquidators  of  the  Atlas  Loan  Co.,  defendants  rightly  believed 
or  supposed  that  they  had  some  interest  in  the  scrip,  they 
were  not  justified  in  making  use  of  the  possession  acquired 
from  plaintiffs  to  give  assertion  to  that  daim.    .    .     . 

[Reference  to  Attomey-Qeneral  v.  Munro,  2  De  G.  &  S. 
122.] 

Whether  the  instrument  of  19th  August,  1902,  is  to  be 
regarded  as  a  declaration  of  trust  or  as  a  contract  of  bailment, 
upon  its  express  terms  it  was  defendants'  plain  duty  to  trans- 
fer and  hand  over  the  scrip  to  plaintiffs  in  response  to  their 
letter  of  25th  June,  1903.  But,  instead  of  doing  so,  they 
caused  to  be  written  to  the  solicitors  representing  them  as 
liquidators  of  the  Atlas  Co.  the  letter  of  26th  June  suggest- 
ing and  inviting  a  claim  against  plaintiffs'  property.  From 
that  time  their  attention  seems  to  have  been  directed  to  as- 
sisting the  liquidators  of  the  Atlas  Co.  and  impeding  the 
delivery  of  the  scrip  to  plaintiffs.  Having  refused  to  observe 
the  terms  of  their  trust  and. taken  a  position  practically 
hostile  to  those  for  whom  they  held  the  scrip,  it  would  be 
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neither  just  nor  fair  to  the  latter  to  say  that  ihey  should  bear 
the  resulting  loss. 

Nor  should  defendants  be  held  entitled  to  rely  upon  the 
orders  or  directions  said  to  have  been  made  by  the  Master  in 
Ordinary,  acting  as  referee  in  the  proceedings  for  the  liqui- 
dation of  the  Atlas  Company.    It  is  manifest  that  whatever 
directions  were  given  were  obtained  at  the  instance  of  the 
liquidators  of  the  Atlas  Co.  and  with  a  view  to  their  benefit 
as   such.     Defendants,   as  representing  plaintiffs,   took  no 
steps  to  cause  themselves  to  be  heard  before  the  Master  in 
Ordinary  or  to  prevent  or  rescind  the  orders  or  directions. 
There  is  no  record  in  writing  of  the  orders  or  directions,  and 
it  is  proper  to  assume  that  the  Master  in  Ordinary,  had  no 
intention  of  binding  or  affecting  any  except  those  to  whom 
his  authority  undoubtedly  extended.    That  authority  did  not 
include  defendants  as  representing  plaintiffs.    They   were 
in  no  way  before  him  either  as  creditors,  claimants  against 
the  estate,  or  contributories.    Defendants,  as  representatives 
of  plaintiffs,  assented  too  readily  to  the  supposed  embargo 
on  their  dealings  with  the  scrip.     It  was  not  in  any  sense  in 
their  hands  as  liquidators  of  the  Atlas  Co.    They  took  the 
risk  of  being  able  to  set  up  the  orders  or  directions  as  against 
plaintiffs.    But  these  having  been  shewn  to  be  ineffectual, 
it  is  not  reasonable  to  ask  that  the  consequences  should  fall 
upon  plaintiffs.    Defendants  are  not  entitled  to  throw  upon 
plaintiffs  any  loss  resulting  from  defendants'  own  action  in 
the  matter.     Perhaps  they  may  obtain  relief,  in  the  form  of 
indemnity,  from  the  estate  of  the  Atlas  Co.     Certainly  the 
proceedings  can  only  be  regarded  as  taken  in  the  interest  and 
for  the  benefit  of  that  company  alone.    And,  throughout, 
defendants  ignored  their  duty  to  plaintiffs,  and  insisted  on 
plaintiffs  taking  action  in  matters  in  which  it  was  the  duty 
of  defendants  to  act  for  them  and  protect  their  interests. 

Plaintiffs  did  not  act  unreasonably  or  improperly  in  de- 
clining defendants'  suggestions  that  the  matter  should  be 
dealt  with  by  the  Master  in  Ordinary  in  the  Atlas  Co.  liqui- 
dation. They  were  amder  no  obligation  to  submit  to  the 
imposition  of  such  terms  by  defendants.  They  were  entitled 
to  require  the  scrip  to  be  handed  over  to  them,  and  defend- 
ants had  no  justification  for  refusing  to  do  so  or  for  insist- 
ing upon  the  question  being  settled  before  a  forum  which 
had  no  jurisdiction  in  the  premises.  So  far,  therefore,  as 
liability  to  damages  is  concerned,  defendants  are  without 
anv  valid  defence. 

Then  comes  the  question  of  the  amount,  if  any,  to  be 
awarded.     It  is  argued  for  defendants  that  it  was  the  duty 


ELm:S  L.  d:  8.  CO,  V,  NATIONAL  TRUST  CO,  47 1 

of  plaintiffs  to  have  accepted  the  proposition  of  defendants 
said  to  have  been  made  on  30th  June,  in  the  course  of  an  in- 
terview between  Mr.  Rundle,  representing  defendants,  and 
Mr.  Moore,  representing  plaintiffs.  The  suggestion  appears 
to  have  been  made  by  Mr.  Rundle  that  the  shares  should  be 
sold  and  the  money  paid  into  Court  or  into  some  bank.  Mr. 
Moore  insisted  that  the  scrip  should  be  handed  over  so  that 
plaintiffs  might  deal  with  it  as  they  were  entitled  to  do. 

In  the  then  existing  circumstances,  this  was  not  an  un- 
reasonable position  to  take.  Defendante  had  really  no  ground 
for  refusing  to  answer  the  demand  of  plaintiffs,  who  very 
properly  desired  to  have  the  control  of  their  own  property. 
Defendants  were  not  entitled  to  force  upon  them  the  alterna- 
tive of  a  sale  to  be  conducted  by  defendants.  Defendants' 
attitude  amounted  to  a  claim  to  deal  with  the  scrip  as  if 
they  were  the  owners.  The  only  concession  they  seemed 
willing  to  make  was  that  the  money  should  be  held  m  medio. 
But  this  was  a  reversal  of  the  position  and  rights  of  the 
parties  at  that  time.  If  there  was  to  be  a  sale  at  that  time, 
plaintiffs  were  the  parties  entitled  to  make  it  and  to  receive 
the  moneys  derived  from  it.  Defendants  had,  at  most,  but 
a  shadowy  interest  iu  375  shares,  and  none  whatever  in  the 
remainder  of  the  scrip.  And  it  is  to  be  observed  that  the 
only  reason  then  advanced  by  defendants  was  the  order  or 
direction  of  the  Master  in  Ordinary,  which  they  had  sought 
and  obtained  in  breach  of  their  duty  to  plaintiffs.  And  the 
fact  that  plaintiffs,  in  the  circumstances,  chose  to  stand  upon 
their  rights,  should  not  bar  them  of  their  right  to  damages 
for  the  refusal  to  accord  them  their  rightful  position.  The 
position  is  not  identical  with  that  in  which  the  parties  were 
subsequently  placed  by  the  order  of  28th  July,  as  I  shall 
endeavour  to  shew  later  on. 

Then  it  is  urged  that  plaintiffs  were  not  in  a  position  to 
sell  the  shares  represented  by  the  scrip,  because  they  had  not 
made  a  demand  for  payment  of  the  amount  payable  to  them 
by  the  Atlas  Co.,  in  accordance  with  the  terms  of  the  agree- 
ment with  that  company,  dated  10th  June,  1902.  This  ob- 
jection could  apply  only  to  375  share  in  which  the  Atlas  Co. 
were  interested.  The  remaining  150  shares  of  Dominion  Coal 
stock  and  the  50  shares  of  Dominion  Steel  and  Iron  stock 
were  plaintiffs^  absolutely.  But,  as  regards  the  375  shares, 
there  was  the  most  temporary  disability.  A  demand  on  the 
Atlas  Co.  was  the  merest  form.  The  company  were  in  liquida- 
tion, and  there  was  no  prospect  of  the  demand  being  complied 
with  by  payment.    Plaintiffs  could  have  made  the  demand  at 
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any  moment  after  receiving  the  scrip  from  defendants,  and 
they  would  have  been  in  a  position  to  sell  immediately  af tet. 
Upon  the  evidence  it  is  clear  that  there  was  a  plain 
intention  on  the  part  of  plaintiffs  to  sell.  They  were  not 
intending  to  hold  the  shares  as  an  investment.  Their  inten- 
tion was  to  make  sale  as  soon  as  practicable  in  order  to  being 
about  a  speedy  liquidation  of  the  assets  for  the  creditors  of 
the  Elgin  Loan  Co.  They  were  desirous  of  selling  as  soon 
as  possible,  and  at  all  events  whenever  the  shares  reached  par 
in  th6  market.  And  they  would  and  could  have  sold  at  the 
figures  which  were  reached  early  in  July. 

I  think  we  should  conclude  that,  if  the  shares  had  been 
transferred  to  plaintiffs,  they  would  have  sold  them  during 
the  first  10  days  of  July,  at  which  time  the  Dominion  Coal 
Co.  stock  had  risen  above  par,  and  the  Dominion  Iron  and 
Steel  Co.  stock  was  selling  in  Montreal  at  from  68  to  60  per 
share.  Upon  this  footing,  and  taking  31st  July,  1903,  as  the 
limit,  as  found  by  the  Chancellor,  the  damages  awarded  by 
him  appear  to  bef  a  fair  and  reasonable  compensation  to 
plaintiffs. 

But  plaintiffs,  by  way  of  cross-appeal,  contend  that  the 
period  within  which  the  differences  are  to  be  fixed  is  that 
between  30th  June  and  12th  September.  And  but  for  the 
order  made  in  this  action  on  28th  July  that  would  be  tiie 
case.  Plaintiffs  did  not  receive  actual  delivery  of  the  scrip 
until  the  12th  ISeptember.  But,  the  matter  having  been 
brought  into  Court,  an  order  was  made  which  afforded  an 
opportunity  to  plaintiffs  to  avoid  further  loss  in  a  declining 
market.  True,  the  order  was  not  framed  to  provide  for  a 
sale  under  the  direction  of  the  Court,  but,  in  viefw  of  its  hav- 
ing been  made  in  the  action  brought  to  settle  the  question  of 
right,  and  of  the  financial  standing  of  defendants,  it  would 
have  be'en  reasonable  for  plaintiffs,  if  they  were  desirous  of 
then  selling,  to  have  accepted  this  proposal  and  allowed  sales 
to  be  made  in  accordance  with  the  order.  The  proceeds 
would  havd  been  secure,  and  the  Court  could  have  dealt  with 
them  and  with  all  questions  of  damages.  On  the  other  hand, 
if  plaintiffs  were  not  desirous  of  selling,  there  is  no  reason 
why  they  should  be  entitled  to  ask  damages  by  reason  of  a 
further  decline  in  price.  And,  as  the  cSiancellor  has  held, 
their  unwillingness  to  agree  to  a  sale  at  that  time  is  attribut-* 
able  to  their  disinclination  to  sell  at  the  then  current  prices. 
These  considerations  create  a  position  entirely  different  to 
that  arising  upon  the  offer  of  30th  June.  All  parties  were 
now  in  Court,  and  the  subject  matter  of  the  action  was 
before  thd  Court  and  subject  to  its  jurisdiction.  The  order 
made  opened  the  way  towards  the  prevention  of  further  dam- 
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ages,  and  it  was  incumbent  on  plaintiffs  to  avail  themselves 
of  all  reasonable  means  for  the  attainment  of  that  end.  In 
order  to  succeed  on  this  branch  of  their  claim,  they  must 
shew  that  the  damages  which  accrued  after  that  time  were 
due  to  the  acts  of  defendants.  But,  in  my  view  of  the 
circumstances,  they  have  failed  in  this  respect. 

The  appeal  and  cross-appeal  should  be  dismissed  with 
costs. 

OsLER,  J. A. — I  agree  in  affirming  the  judgment  .  .  . 
for  the  reasons  given  by  the  Chancellor. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

Maclennan,  J.A.,  dissented  as  to  defendants^  appeal  hold- 
ing (for  reasons  given  in  writing)  that  it  should  be  allowed 
with  costs  because  plaintiffs  were  not  entitled  to  substantial 
damages. 


March  17th,  1905. 
C.  A. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  RAT  PORTAGE 

LUMBER  CO. 
Execution — Seizure  of  Manufactured  Product  of  Timber — 
Permit  to  Execution  Debtor  to  Cut  and  Remove  from 
Crown  Lands — Partnership — Purchasers  —  Claimants — 
Interpleader — Interest  of  Partner. 

Appeal  by  defendants  from  judgment  of  Falconbridge,, 
C.J.,  in  favour  of  plaintiffs  in  interpleader  issues  arising  out 
of  the  seizure  by  the  sheriff  of  Rainy  River  of  certain  railway 
ties,  boom  timber,  and  logs,  under  a  writ  of  execution  in  his 
hands  upon  a  judgment  recovered  by  the  Rat  Portage  Lumber 
Co.  against  E.  F.Kendall. 

The  writ  was  placed  in  the  sheriff's  hands  on  15th 
October,  1902,  and  the  seizure  was  made  on  16th  and  23rd 
June,  1903. 

Claims  were  made  on  behalf  of  the  Canadian  Pacific  R. 
W.  Co.,  of  a  firm  of  Kendall  &  Robinson,  composed  of  E.  F. 
Kendall  and  Thomas  Robinson,  and  of  the  Bank  of  Ottawa, 
and,  upon  interpleader  procetedings  instituted  by  the  sheriff, 
issues  were  directed.  The  first  related  to  the  ownership  of 
the  ties,  and,  as  settled,  was  to  the  Effect  that  the  railway 
company  and  Kendall  &  Robinson  affirmed  and  the  Rat 
Portage  Lumber  Co.  denied  that  the  ties  in  question  were  at 
the  time  of  the  seizure  the  property  of  the  claimants,  or  of 
one  of  them,  as  against  the  contestants,  and  if  the  property  of 
Kendall  &  Robinson  subject  to  liens  and  assignments  held 
by  the  Bank  of  Ottawa.  Thd  other  issue  related  to  the  owner- 
ship of  the  boom  timber  and  logs,  and,  as  settled,  was  to  the 
effect  that  Kendall  &  Robinson  affirmed  and  the  Rat  Portage 
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Lumber  Co.  denied  that  the  boom  timber  and  logs  in  question 
were,  at  the  time  of  the  seizure,  the  property  of  the  claimants, 
subject  to  the  liens  and  assignments  held  by  the  Bank  of 
Ottawa  as  against  the  contestants. 

The  interpleader  order  gave  the  claimants  possession  of 
the  property  seized,  upon  payment  by  the  claimants  to  the 
sheriff  of  $1,500  to  stand  as  security  in  lieu  thereof. 

Thef  money  was  paid  to  the  sheriff,  and  the  property  waA 
restored  to  the  claimants.  The  order  directed  the  sheriff  to 
pay  the  money,  less  his  costs  and  expenses,  into  Court  to 
abide  further  order. 

Falconbridge,  C.  J.,  found  the  issues  in  favour  of  the 
respective  claimants,  the  plaintiffs  in  the  issues. 

N.  W.  Eowell,  K.C.,  for  defendants,  execution  creditors- 
W.  M.  Douglas,  K.C.,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.  J.  0.,  Osleb, 
Maclennan,  Garrow,  Maclaren,  J.J.A.),  was  delivered  by 

Moss,  C.J.O. — .  .  .  From  the  evidence  it  appeared 
that  in  1902  the  execution  debtor,  E.  F.  Kendall,  was  the 
bolder  of  a  permit,  issued  by  the  Crown  timber  agent  at  Rat 
Portage,  entitling  him  to  cut  and  remove  from  certain  lands 
of  the  Crown  a  quantity  of  railway  ties  between  30th 
April,  1902,  and  30th  April,  1903.  In  the  month  of  October 
be  entered  into  a  contract  with  the  Canadian  Pacific  R.  W. 
Co.  to  furnish  them  with  30,000  ties  on  certain  terms  as  to 
delivery  and  payment.  To  enable  him  to  carry  out  the  con- 
tract, he  applied  to  the  Bank  of  Ottawa  for  advances,  which 
the  bank  agreed  to  make,  on  receiving  an  assignment  of  the 
monelys  payable  under  the  contract,  and  other  securities. 

On  12th  November,  1902,  E.  F.  Kendall  and  Tliomas 
Robinson  entered  into  partnership  in  the  business  of  tie 
manufacturers,  to  be  carried  on  upon  the  lands  comprised  in 
the  permit,  and  to  include  the  carr}nng  out  of  the  contract 
with  the  Canadian  Pacific  R.  W.  Co.  The  agreement  of  part- 
nership was  at  first  oral,  but,  in  December  or  January  follow- 
ing, it  was,  at  the  instance  of  the  Bank  of  Ottawa,  reduced 
to  writing  and  signed  by  the  parties,  and  a  certificate  of  the 
partnership  was  duly  registered. 

On  15th  November  the  partners  proceeded  to  the  lands, 
and  Robinson  was  left  in  control,  in  accordance  with  the 
partnership  agreement.  He  established  the  camp  and  com- 
menced to  cut  the  ties,  and  got  them  out  on  the  ice  on  an  arm 
of  the  Lake  of  the  Woods.  In  the  spring  they  were  boomed 
and  finally  towed  to  Norman's  Bay,  where  they  were  seized 
by  the  sheriff.  The  boom  timber  and  logs  were  cut  by  the 
partnership  for  the  purposes  of  rafting  the  ties,  and  were 
properly  taken  for  that  purpose.    The  Bank  of  Ottawa  made 
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advances  from  time  to  time  to  enable  the  work  to  be  carried 
on.  The  bank  were  aware  of  the  partnership  agreement,  and 
that  the  ties  were  being  got  out  by  Eobinson  under  its  terms. 

It  was  conceded  by  Mr.  Eowell  that  the  writ  of  execution 
was  not  a  lien  or  charge  upon  any  of  the  timber  embraced  in 
the  Crown  timber  permit  until  it  had  been  severed  from  the 
soil.  But  he  contended  that  the  moment  there  was  a  sever- 
ance the  timber  cut  vested  in  E.  F.  Kendall,  and  eo  instanti 
the  execution  attachefd,  and  this  notwithstanding  any  agree- 
ments or  dealings  in  respect  of  the  timber,  made  before  the 
severance. 

While  it  is  quite  true  that  the  nature  of  the  property  was 
such  that  it  was  unaffected  by  a  writ  of  execution  in  the  hands- 
of  the  sheriff,  it  does  not  follow  that  the  execution  debtor 
could  not  enter  into  some  dealings  in  regard  to  his  interest. 
There  appears  to  be  no  objection  to  his  forming  a  partner- 
ship for  the  production  of  the  ties  with  a  person  willing  either 
to  put  in  cash  as  capital  or  to  provide  the  plant,  supplies,  and 
other  materials  and  chattels  necessary  to  enable  the  work  of 
production  to  be  proceeded  with.  It  follows  upon  an  agree- 
ment to  that  effect  that  the  product  would  be  the  property  of 
thd  partnership,  and  not  that  of  the  individual  who  holds  the 
permit.  Such  an  agreement  is  not  in  its  nature  either  void  or 
voidable  as  against  creditors.  The  interest  transferred  by  the 
debtor  is  not  one  exigible  under  a  writ,  and  not  affected  by 
any  lien  or  charge  arising  therefrom.  There  is  nothing 
affecting  the  debtor's  interest,  and  by  no  process  could  he  be 
compelled  to  use  it  for  the  benefit  of  his  creditors  :  Baby  v. 
Boss,  14  P.  B.  440,  at  p.  446.  And  if  an  agreement  is  not 
entered  into  with  a  colourable  purpose  or  with  an  intent  to 
defeat  or  defraud  creditors,  as  by  a  mere  pretended  partner- 
ship, but  is  entered  into  with  the  bona  fide  intention  of  form- 
ing a  partnership  and  carrying  on  a  business,  it  is  not  open 
to  attack  at  the  instance  of  creditors. 

In  the  present  case  it  is  clear  that  there  was  an  actual 
agreement  for  a  partnership,  made  in  entire  good  faith,  at 
the  instance  of  Eobinson,  with  a  view  to  his  own  interests, 
and  without  knowledge  of  any  reason  preventing  or  interfer- 
ing with  Kendall's  entering  into  partnership  with  him.  And 
it  is  not  capable  of  argument  that  the  agreement  did  not  con- 
template the  ties  and  the  timber  necessary  to  their  production 
and  transport  becoming  the  property  of  the  partnership.  It 
was  the  very  object  and  intention  of  the  partnership  that  the 
product  of  the  work  for  the  carrying  on  of  which  the  timber 
was  essential  should  be  the  property  of  the  partnership.  And 
there  is  no  reason  why  the  product  to  which  the  partnership 
agreement  related  should  not,  as  soon  as  it  came  into  exist- 
ence, vest  in  the  partnership  as  its  property:    Holroyd  v. 
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Marshall,  10  H.  L.  C.  191  ;  Clarke  Coombe  v.  Carter,  36  Ch. 
D.  348  ;  Tailby  v.  Official  Receiver,  13  App.  Cas.  523. 

Thdre  is  no  reason  for  saying  that  the  claim  of  the  execu- 
tion creditors  should  take  effect  so  as  to  deprive  the  partner 
Robinson  of  his  rights,  or  prevent  him  from  enforcing  them 
in  the  name  and  on  behalf  of  the  partnership. 

Th6  findings  of  the  Chief  Justice  are  well  supported  by 
the  evidence  in  respect  of  both  issues.  The  property  in  the 
ties  was  shewn  to  be  in  Kendall  &  Robinson  and  the  Canadian 
Pacific  R.  W.  Co.,  as  purchasers  from  them,  and  the*  property 
in  the  boom  timber  and  logs  to  be  in  Kendall  &  Robinson, 
and  these  findings  resolved  the  issues  in  favour  of  the 
claimants. 

Defendants  contended  that,  in  any  event,  they  were 
entitled  to  execution  against  the  partnership  interest  of  E.  F. 
Kendall,  and  that  the  accounts  between  the  Bank  of  Ottawa 
and  the  partnership  shew  that  some  of  the  money  in  Court 
belongs  to  Kendall,  and  they  asked  that  it  should  be  so 
determined  or  that  the  matter  be  put  in  some  train  of  inquiry 
for  ascertaining  the  interest  of  the  parties.  But  the  trial  was 
and  could  be  only  on  the  issues  directed  ;  and,  even  if  an 
amendment  had  been  asked  for,  which  the  record  does  not 
shew,  none  could  have  been  made  in  a  case  of  this  kind. 
Defendants  are,  doubtless,  entitled  to  execution  of  the  partner- 
ship interest  of  their  debtor,  and,  if  the  seizure  had  been  made 
of  that  interest,  with  a  view  only  to  the  sale  of  that  in- 
terest, it  is  not  likely  that  any  adverse  claim  would  have 
been  made.  But  the  claim  made  and  maintained  through- 
out was  that  the  property  was  that  of  E.  F.  Kendall 
alone,  and  the  determination  of  that  issue  was  all  that  could 
be  dealt  with,  and  all  that  can  be  done  here  is  to  decide 
whether  or  not  that  determination  was  right. 

A  sale  of  Kendall's  interest  in  the  partnership  would  not 
pass  the  property  to  the  purchaser,  but  would  give  him  a  right 
to  an  account  of  the  partnership  transactions  with  a  view  to 
ascertaining  and  realizing  the  interest  of  the  execution 
debtor.  But  there  are  no  means  by  which  such  a  proceeding 
can  be  taken  in  this  matter.  The  money  in  Court  stands  as 
security  for  the  ties,  boom  timber,  and  logs  seized  by  the 
sheriff.  Tt  is  not  possible  to  determine  in  this  proceeding 
whether  Kendall  is  entitled  to  any,  and,  if  so,  how  mugh  of  it. 
The  materials  for  such  an  inquiry  are  not  before  the  Court. 

Defendants'  remedy,  if  any,  must  be  sought  in  some  pro- 
ceeding in  which  all  questions  between  the  partnership  and 
the  execution  debtor  can  be  properly  inquired  into  and 
adjusted. 

The  present  appeal  should  be  divsmissed. 


THE 
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C.  A. 

O'DONNELL  v.  CANADA  FOUNDEY  CO. 

Appeal — Court  of  Appeal — Leave — Order  of  Divisional  Court 

— Malicious  Arrest. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court  (6  0.  W.  B.  215),  aflarming  judgment  of 
Anglin,  J.  (4  0.  W.  B.  402),  dismissing  action  for  malicious 
arrest. 

J.  G.  O^Donoghne,  for  plaintiff. 

Q.  H.  Watson,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mao- 
LBNNAN,  Gabbow,  Maolaebn,  J.J.A.),  was  delivered  by 

Moss,  CJ.O. — ^We  are  of  opinion  that  leave  to  appeal 
ought  not  to  be  granted. 

Thd  only  plausible  ground  presented  in  support  of  the 
application  was  that  there  was  evidence  in  the  case  on  which 
a  jury  might  properly  find  that  in  making  the  arrest  defen- 
dant Wilson  was  acting  under  instructions  from  his  co-de- 
fendants. But  a  perusid  of  the  evidence  satisfies  us  that  this 
is  not  the  case.  There  is  no  evidence  which  could  have  justi- 
fied the  jury  in  finding  that  it  was  within  the  scope  of  Wil- 
son's duly,  under  any  instructions  he  had  from  his  co-defend- 
ants, to  make  the  arrest. 

We  see  no  reason  for  permitting  the  case  to  be  carried 
further. 

The  application  is  refused  with  costs. 

VOL.  V.  O.W.B.  NO.  12—29 
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March  17th,  1905. 

C.  A. 

RE  NOETH  YOEK  PROVINCIAL  ELECTION. 

KENNEDY  v.  DAVIS. 

Parliamentary  Elections — Jvdgment  Voiding  Election — Disr 
solution  of  Legislature — Effect- of  on  Pending  Appeal— - 
Costs, 

AfWr  an  appeal  by  Davis,  the  member  elect,  from  the 
judgment  of  the  rota  Judges  at  the  trial  voiding  his  election 
had  been  argued  and  was  standing  for  judgment,  the  Legis- 
lative Assembly  was  dissolved. 

S.  B.  Woods,  for  the  petitioner,  the  respondent  upon  the 
appeal,  contended  that  the  effect  of  the  dissolution  was  that 
the  appeal  could  not  be  proceeded  with,  and  the  judgment  of 
the  trial  Judges  stood  unaffected. 

A.  B.  Aylesworth,  K.C.,  for  the  appellant,  contended 
that  the  appeal  was  but  a  step  in  the  cause,  and  the  whole 
proceeding  dropped  by  force  of  the  dissolution. 

The  judgment  of  the  Court  OMoss,  C.J.O.,  Oslek,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

OsLER,  J.A. — Upon  the  authorities  it  seems  clear  that  na 
effective  judgment  could  now  be  given  upon  the  petition 
either  by  dismissing  it  or  by  unseating  the  respondent.  The 
dissolution  brought  the  whole  of  the  proceedings  to  an  end 
before  any  final  judgment  had  been  pronounced  therein. 
Were  we  to  allow  the  appeal,  there  is  nothing  which  we  could 
certify  to  the  House  to  which  the  respondent  had  been  elected,, 
and  the  case  is  the  same  were  we  to  dismiss  it.  I  have  con- 
sidered whether  the  case  is  one  in  which  we  could  or  ought  to 
give  judgment  nunc  pro  tunc,  as  of  the  day  on  which  we 
reserved  judgment,  and  thus  pronounce  a  judgment  in 
which  we  might  dispose  of  the  costs  of  the  appeal;  but,  on 
reflection,  this  course  is  not  open  to  us.  To  justify  us  in 
doing  that,  our  judgment  should  be  one  in  its  nature  effective 
for  some  purpose  in  relation  to  the  relief  sought  by  the  peti- 
tion. On  the  whole,  therefore,  I  think  we  should  simply 
make  no  order. 
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OsLEB^  J.  A.  •  March  18th,  1905. 

C.A.— CHAMBERS. 

MOLSONS  BANK  v.  STEAKNS. 

Appeal — Court  of  Appeal — Leave  to  Appeal  from  Judgment 

at  Trial, 

Motion  by  defendant  for  leave  to  appeal  direct  to  the 
Court  of  Appeal  from  the  judgment  at  the  trial,  passing  over 
a  Divisional  Conrt. 

W.  E.  Middleton,  for  defendant. 

C.  S.  Maelnnes,  for  plaintiffs. 

OsLER^  J.A. — The  amount  involved  is  $5,000.  Defendant 
asserts  an  intention  to  appeal  to  the  Court  of  Appeal  if  he  is 
obliged  to  go  to  a  Divisional  Court  and  fails  there.  The 
question  involved  may  be  said  to  be  a  mixed  question  of  law 
and  faet^  and  the  ease  is  ond  in  which  an  appeal  to  the 
Supreme  Court  of  Canada  would  lie. 

I  have  read  the  notes  of  the  decided  cases  on  this  point. 
Each  seems  to  stand  on  it  own  circumstances. 

My  own  view  is,  that  it  is  to  the  interest  of  all  parties 
that  the  series  of  possible  appeals  should  be  reduced  by  one 
in  cases  of  substantial  importance  ;  and  that  leave  ought  to 
be  granted  herd 

Costs  in  the  appeal  to  both  parties. 

Street,  J.  March  20th,  1905. 

weekly  court. 

Ee  McVICAR. 

IVm — Distribution  of  Estates — Money  Paid  to  Compromise 
Action  for  Reconveyance  of  Land — Realty  or  Personalty — 
Construction  of  Will — Oift — Income  or  Corpus. 

Motion  by  the  administrators  of  the  estate  of  J.  P.  Rut- 
tan,  deceased,  for  an  order  imder  Rule  938  determining  cer- 
tain questions  arising  in  the  winding-up  of  the  estates  of 
Christina  Mc Vicar  and  Victoria  McVicar. 

A.  B.  Aylesworth,  K.C.,  for  the  administrators  of  the 
estate  of  J.  F.  Ruttan. 

C.  A.  Moss,  for  R.  A.  Ruttan,  trustee  of  the  wills  of 
Christina  McVicar  and  Victoria  Mc  Vicar,  appointed  after 
the  deiath  of  J.  P.  Ruttan,  the  executor. 

A.  R.  Clute,  for  Calla  Goldsmith. 
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J.  W.  McCullough,  for  Janet  Maud  Strathy  and  Christina 
Cains. 

W.  N.  Ferguson,  for  George  A.  Mc Vicar. 

IStrebt,  J. — ^The  first  question  arises  upon  the  following 
facts : — 

In  August,  1883,  Christina  McVicar  was  entitled  to  cer- 
tain lands  and  water  lots  in  the  town  of  Port  Arthur,  and 
she  and  Victoria  McVicar  and  George  !McVicar  were  entitled 
to  lands  in  Port  William.  They  joined  in  a  conveyance,  dated 
9th  August,  1883,  to  the  Canadian  Pacific  Bailway  Company, 
in  fee,  the  consideration  being  the  agreement  of  the  com- 
pany to  erect  their  passenger  and  freight  stations  near  the 
lands.  It  was  part  of  the  terms  of  the  agrement  that,  in 
case  the  company  failed  to  do  so  within  two  years,  they 
should  reconvey  to  Christina  McVicar  the  lands  and  water 
lots  owned  by  her  in  Port  Arthur  so  conveyed  by  her. 

On  15th  May,  1893,  Christina  McVicar  conveyed  to  Vic- 
toria McVicar  in  fee'  an  undivided  half  of  the  land  previously 
conveyed  to  the  company. 

Christina  McVicar  died  24th  July,  1895,  leaving  a  will 
whereby  she  devised  to  Victoria  McVicar  the  remaining 
undivided  half  of  the  land,  upon  certain  trusts  as  to  one  half 
of  it  for  other  persons.  She  appointed  J.  P.  Buttan  to  be  her 
executor. 

Victoria  McVicar  died  29th  September,  1899,  leaving  a 
will  and  appointing  J.  P.  Buttan  her  executor.  By  her  will 
she  devised  her  real  estatd  in  Port  Arthur  to  the  executor  in 
trust  to  divide  it  in  equal  shares  between  Christina  Cains, 
Janet  Maud  Strathy,  Gteorge  A.  IMcVicar,  and  J.  P.  Buttan; 
and  she  bequeathed  her  personal  properly  and  household 
effects  in  Port  Arthur  to  her  executor  J.  P.  Buttan,  "  know- 
ing that  he  will  make  such  disposition  of  same  as  he  shall 
have  been  advised  by  me.'' 

The  Canadian  Pacific  Bailway  Company  faileld  to  carry 
out  the  terms  of  the  agreement  upon  which  the  property  had 
been  conveyed  to  them,  and  an  action  was  brought  on  7th 
May,  1900,  by  George  A.  McVicar  and  J.  P.  Buttan,  as 
executors  of  Victoria  and  Christina  McVicar,  against  ihe 
company,  to  compel  specific  performance  of  the  agreement 
of  August,  1883,  or  for  a  reconveyance  of  the  property,  and 
for  damages  for  the  breach  of  the  agreement.  On  7th  April, 
1902,  this  action  was  compromised,  the  company  reconvey- 
ing  a  portion  of  the  land  and  paying  to  the  executor  of  Vic- 
toria and  Christina  McVicar  $7,500,  which  he  treated  as 
realty  and  divided  amongst  the  devisees  of  the  real  estate 
tinder  the  will  of  Victoria  McVicar 
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J.  F.  Button  died  after  the  distribution  of  this  sum,  and 
R.  A.  Euttan  was  by  an  order  of  the  High  Court  appointed 
trustee  under  the  wills  of  Victoria  and  Christina  McVicar 
in  his  place. 

In  my  opinion,  this  sum  of  $7,500  was  properly  treated 
by  the  executor  J.  P.  Euttan  as  realty.  The  agreement  of 
the  Canadian  Pacific  Eailway  Company,  entered  into  at  the 
tim^  of  the  conveyance  to  the  company,  was  to  reconvey  the 
land  if  they  should  fail  in  performing  their  part  of  it;  they 
did  fail,  and  the  successors  in  title  to  Christina  McVicar 
brought  their  action  to  compel  a  reconveyance.  By  the  terms 
of  the  settlement  part  of  the  property  was  reconveyed,  and 
this  sum  of  money  was  paid,  and  the  company  retained  the 
remainder  of  the  land.  In  the  absence  of  any  evidence  ex- 
plaining what  it  was  intended  to  represent,  I  think  it  is 
proper  to  assume  it  to  have  been  compensation  for  the  land 
retained  by  the  company,  especially  as  it  seems  to  have  been 
unhesitatingly  so  dealt  with  by  the  executor  who  received 
it. 

The  next  question  is  whether  Calla  Goldsmith,  formerly 
Calla  McVicar,  is  entitled  to  the  principal,  or  only  to  the 
income  of  the  proceeds  of  the  sale  of  certain  land  in  Fort  Wil- 
liam, devised  to  the  executor  of  Victoria  Mc Vicar's  will  upon 
trust  for  sale,  and  to  divide  the  proceeds  into  three  parts.  As 
to  one  of  such  parts  the  trust  declared  is  as  follows : — ^^  To 
be  paid  to  my  adoptM  daughter  Calla  McVicar  (without  the 
power  of  anticipation)  during  her  natural  life  only,  and  upon 
her  decease  her  interest  to  revert  to  my  general  estate,  and 
then  to  be  divided  equally  between  my  brother  George  and  my 
executor  hereinafter  named.'^ 

The  clear  intention  of  the  testatrix  under  this  clause  is 
that  Calla  McVicar  shall  enjoy  this  money  for  her  life  only, 
and  that,  subject  to  her  life  interest,  it  shaJl  belong  to  George 
McVicar  and  the  executor.  The  gift  to  her  is  expressly 
limited  to  her  life,  and  the  gift  over  at  her  death  is  clearly 
expressed.  I  see  no  difficulty  in  carrying  out  th6  intention  of 
the  will,  and  no  reason  why  it  should  not  be  carried  out  ; 
and  my  conclusion  therefore  is,  that  she  is  entitled  to  the 
income  only  and  not  to  the  principal :  see  Thorp^  v.  Shilling- 
ton,  15  Gr.  85.  It  will  be  the  proper  course  for  the  trustee 
to  invest  the  fund  and  pay  the  interest  to  the  legatee  during 
her  life:  Howe  v.  Lord  Dartmouth,  7  Ves.  137a;  Williams  on 
Executors,  9th  ed.,  pp.  1037, 1246,  et  seq.     .     .     . 

The  costs  of  the  parties  should  come  out  of  the  estate, 
those  of  the  trustee  as  between  solicitor  and  client. 
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DIVISIONAL  COURT. 


SHEPPAKD  PUBUBHING  CO.  v.  HAEKINS. 

* 

Master  and  Servant — Contract — Servant  to  Devote  Entire 
Time  to  Master's  Business  and  to  Engage  in  no  other — 
Breach — Account  of  Profits  Made  in  other  Businesses — 
Damages — Costs — Referen^e-^Statute  of  Limitations — 
Competitive  Business. 

Appeal  by  plaintiflfs  and  cross-appeal  by  defendant  from 
judgment  of  Idington,  J.,  4  0.  W.  B.  477. 

Action  for  an  account  of  profits  alleged  to  have  been  made 
by  defendant  while  employed  by  plaintiffs  as  their  advertising 
manager,  by  devoting  to  other  enterprises  time  and  labour 
which  he  had  agreed  to  give  to  them,  and  by  engaging  as 
principal  in  competitive  business.  In  the  alternative  plain- 
tiffs claimed  damages  for  breach  by  defendant  of  his  contract 
for  exclusive  service. 

Idington,  J.,  held  plaintiffs  not  entitled  to  an  account  of 
profits,  but  only  to  damages,  which  he  assessed  at  $5,  with 
costs  upon  the  County  Court  scale,  subject  to  set-off  of  the 
difference  between  High  Court  and  County  Court  costs  of 
defence. 

The  appeal  was  in  regard  to  the  dismissal  of  the  claim  for 
an  account,  and  the  cross-appeal  against  the  finding  of  liabil- 
ity for  damages  for  breach  of  contract. 

A.  B.  Aylesworth,  K.C.,  and  W.  J.  Elliott,  for  plaintiffs. 

W.  E.  Riddell,  K.C.,  and  W.  T.  J.  Led,  for  defendant. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Anglin,  J.),  was  delivered  by 

Angun,  J. : —  ...  The  trial  Judge  found  as  facta 
that  defendant  in  1889  engaged  to  devote  his  entire  time 
and  attention  to  the  advertising  interests  of  plaintiffs,  and 
to  engage  in  no  other  business  during  the  period  covered  by 
the  agreement  then  made;  that  this  provision  of  the  original 
agreement  was  extended  to  the  continued  services  of  defend- 
ant with  plaintiffs;  and  that  the  businesses  undertaken  by 
defendant,  of  which  plaintiffs  complain,  were  carried  on  by 
him  while  he  was  in  their  employment  upon  these  terms. 

There  is  ample  evidence  to  support  these  findings,  and  I 
am  unable  to  say  that  there  was  any  error  either  in  making 
them,  or  in  holding  that  defendant  was  guilty  of  a  breach 
of  his  engagement  with  plaintiffs.  It  follows  that  the  cross- 
appeal  of  defendant  fails  and  must  be  dismissed  with  costs. 
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Such  being  the  nature  and  the  terms  of  their  servant^s 
employment^  plaintiffs  claim  ...  an  account  of  profits 
made  by  him  by  engaging  in  work  in  breach  of  his  agree- 
ment with  them  for  exclusive  service,  on  the  grounds,  first, 
that  the  time  which  he  so  spent  was  their  time,  and  that  they 
are,  therefore,  entitled  to  his  earnings  or  profits  made  by 
using  it  for  his  own  purposes,  and,  second,  that  as  their  ser- 
vant he  was  bound  to  refrain  from  engaging  in  any  com- 
petitive business,  and  that  to  that  extent  his  relation  to  them 
was  fiduciary,  and  such  as  would  entitle  them  to  an  account 
of  profits  made  by  him  in  breach  of  such  duty.     .    .    . 

Defendant  .  .  .  occupies  the  position  of  a  servant  or 
employe  rather  than  that  of  an  ^^agent,^^  in  the  sense  in 
which  that  word  is  g^ielrally  used. 

Counsel  for  plaintiffs  strongly  urged  upon  us  that  the 
profits  of  which  his  clients  seek  an  account  were  made  by 
defendant  out  of  transactions  within  the  terms  of  or  in  the 
course  of  or  in  connection  with  his  emplojrmeiit,  within  the 
purview  of  the  line  of  cases  which  requires  agents  to  account 
for  secret  commissions  and  other  profits  or  advantages  de- 
rived by  them  from  the  transaction  of  the  business  of  their 
principals,  beyond  the  renutneration  for  which  they  have 
agreed  to  render  their  services.  I  am  unable  to  agree!  with 
this  contention.  On  the  contrary,  I  think  it  is  absolutely 
clear  that  the  profits  claimed  by  these  plaintiffs  were  made, 
if  at  all,  in  independent  transactions,  undertaken  by  defend- 
ant as  principal,  and  in  no  wise  connected  with  or  arising 
out  of  his  employment  by  the  plaintiffs — transactions  to  which 
this  line  of  authority  has  no  application. 

Speaking  with  very  great  respect  for  the  distinguished 
Court  by  which  Morrison  v.  Thompson,  9  Q.  B.  480,  was 
decided,  it  is  not  at  all  clear  that  the  distinction  between 
eases  in  which  the  agent  or  servant  has  been  compelled  to 
disgorge  profits  made  out  of  his  employment,  and  those  in 
which  the  servant^s  earnings  from  entirely  independent  em- 
ployment have  b^n  held  to  belong  to  the  master,  was  given 
the  consideration  to  which  it  is  entitled.  In  the  judgment 
of  the  Lord  Chief  Justice  both  classes  of  cases  are  discussed. 
The  essential  difference  in  the'  principles  upon  which  the 
decisions  rest  is  not  adverted  to.  It  should  be  noted  that  in 
the  former  class  of  cases  the  liability  of  the  agent  to  account 
to  his  principal  is  for  money  had  and  received — a  contractual 
obligation  to  account  for  and  pay  over  to  the  principal  every- 
thing received  beyond  the  stipulated  remuneration,  the  re- 
lation beltween  them  being  that  of  debtor  and  creditor,  and 
not  that  of  trustee  and  cestui  que  trust:  Lister  v.  Btubbs, 
45  Ch.  D.  1;  Powell  v.  Evans,  [1905]  1  K.  B.  11.  In  this 
aspect  there  is  more  resemblance  between  them.      But  other- 
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wise  the  diflference  between  the  two  classes  of  cases  is  very 
marked. 

In  support  of  the  contention  that  the  employer  is  en- 
titled to  the  earnings  of  Bis  servant  acquired  from  other 
sources  in  breach  of  a  contract  for  exclusive  service^  reliance 
is  placed  upon  such  cases  as  Thompson  v.  Havelock,  1  Camp. 
527,  where  an  employer  was  held  entitled  to  retain  as  against 
his  servant  the  earnings  of  the  latter  paid  to  him  by  one  who 
had  employed  the  servant.  No  doubt,  the  rights  of  the 
master  over  the  person  as  well  as  the  time  and  labour  of  his 
servant  were  much  more  extensive  formerly  than  they  are 
to-day.  [Uany  of  these  rights  which  arose  out  of  the  feudal 
system  of  villenage  are  inconsistent  virith  modem  ideas  of 
human  liberty  and  the  inalienable  freedom  of  citizenship.  To 
apply  in  its  pristine  force,  even  to  the  menial  servant  of  the 
present  day,  the  maxim  quicquid  acquiritur  servo  acquiritur 
domino,  would  shock  the  twientieth  century  mind.  This  rule 
of  law,  though  extended  to  the  earnings  of  apprentices  in 
many  old  cases  (and  upon  principle  it  is  in  this  connection 
imposible  to  draw  any  sound  distinction  between  apprentices 
and  servants),  can  have  but  a  limited  application  to  ihe 
present  day  relations  between  master  and  servant:  Jones  v. 
Linde  British  Refrigeration  Co.,  2  0.  L.  B.  at  p.  432,  per  Moss, 
J.A.  There  is  no  question  here  of  the  master^s  right  tg  an 
injunction  restraining  breach  by  his  servant  of  a  n^ative 
covenant  against  engaging  in  any  business  except  that  of 
such  master,  nor  of  his  right  to  damages  for  breach  of  such 
covenant.    .    .    . 

There  are  two  distinct  covenants  made  by  this  defendant: 
(a)  that  he  will  devote  his  entire  time  to  the  advertising  inter- 
ests of  the  plaintiff  company;  (b)  that  he  will  engage  in  no 
other  line  of  business  during  the  term  of  his  employment  by 
the  plaintiff.  The  latter  negative  covenant  cannot  be  construed 
as  expressing  or  implying  a  contract  by  defendant  that  if 
he  does  engage  in  any  other  business  than  that  of  the  plaintiffs 
he  will  do  so  in  their  interest  and  for  their  benefit.    .    .    . 

[Dean  v.  McDowell,  8  Ch.  D.  at  p.  353,  referred  to.] 

The  implication,  in  the  case  of  a  partner,  of  a  covenant  to 
do  for  the  partnership  all  business  within  its  scope  in  which  he 
may  engage,  is  not,  in  my  opinion,  to  be  extended  to  the  case 
of  a  servant  or  agent,  though  he  has  promised  to  give  to  a 
particular  imdertaking  of  his  employer  exclusive  service. 
.  .  .  The  contract  of  the  agent  or  servant  is  merely  to  do 
his  employer's  business  for  his  employer's  benefit.  He  may 
violate  his  contract,  express  or  implied,  not  to  engage  in  any 
other  business,  or  to  devote  his  whole  time  and  attention  to 
his  master's  work,  by  imdertaking  other  employment,  but  it 
is  quite  another  thing  to  say  that  he  must  be  deemed  to  have 
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agreed  that^  if  he  does  other  business  than  that  of  his  em- 
ployer, it  shall  be  on  his  employer's  account  or  for  his  benefit. 
The  right  of  the  employer  to  the  earnings  or  profits  derived 
from  such  extraneous  employment  of  his  servant  must,  if  it 
exists,  rest  upon  something  other  than  such  an  implied  agree- 
ment on  the  part  of  the  scfrvant. 

The  covenant  of  an  employee  to  devote  his  entire  time  to 
the  undertaking  of  his  employer  must,  moreover,  receive  a 
reasonable  construction.  It  cannot,  for  instance,  be  deemed 
to  require  that  the  employee  should  give  to  the  service  hours 
of  the  day  or  night  usually  devoted  to  rest  and  recreation. 
It  does  impose  upon  him  an  obligation  to  employ  diligently, 
in  advancing  that  undertaking  or  business  of  his  principal  to 
which  he  has  agreed  to  devote  himself,  during  such  hours  as 
it  is  customary  for  men  in  positions  such  as  his  to  work,  all 
the  time  and  ability  he  can,  bestow  advantageously  to  his 
principal.  Even  during  these  hours  of  the  day  usually 
devoted  to  work  of  the  kmd  for  which  he  is  engaged,  the  ser- 
vant is  not  oblig^  by  such  a  covenant  to  sit  in  idleness.    .     . 

[Eeference  to  Williamson  v.  Hine,  [1890]  1  Ch.  393.] 

If  the  agent  or  servant  undertakes,  in  that  capacity,  work 
outside  the  scope  of  his  employment,  his  principal  or  master 
is,  if  he  wishes  to  take  them,  entitled  to  earnings  or  profits  so 
made.  The  only  right  which  the  servant  or  agent  can  have 
against  his  master  is  a  possible  claim  for  extra  remuneration. 
But,  if  he  neither  uses  time  which  bdongs  to  his  employer 
nor  engages  in  competitive  undertakings,  an  agent  or  ser- 
vant doing  work  in  some  other  capacity  is  not  accountable 
to  his  employer  for  his  earnings  from  such  work:  Jones  v. 
Linde  British  Eefrigeration  Co.,  2  0.  L.  B.  428.  .  .  . 
The  servants  spare  time  is  his  own:  Wallace  v.  De  Young, 
98  111.  638.  But,  if  he  employs  for  his  own  purposes  portions 
of  the  day  usually  devoted  to  such  business  as  that  for  which 
he  has  been  engaged,  the  onus  is  certainly  upon  him  to  fur- 
nish convincing  proof  that  the  time  so  spent  was  not  required 
for  and  could  not  have  been  profitably  usfed  in  the  business 
of  his  master  which  has  been  intrusted  to  him. 

Putting  aside,  therefore,  the  expenditure  of  spare  time  in 
non-competitive  business,  two  questions  remain  for  solution. 
If  the  servant,  without  his  employer's  consent,  devotes  to  his 
own  purposes  time  which  he  should,  under  his  agreement 
fairly  construed,  have  given  to  the  service  of  his  employer, 
is  the  latter  entitled  to  earnings  or  profits  so  acquired?  If 
the  servant  devote  only  his  spare  time  to  a  rival  or  competi- 
tive business,  is  the  master  entitled  to  an  account  of  the  earn- 
ings or  profits  which  he  so  makes  ? 

If  the  master  is  so  entitled,  in  the  former  case,  it  must 
be  because  the  time  and  labour  expended  by  the  servant  is  to 
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be  regarded  as  the  master's  property,  and  the  earnings  and 
profits  as  the  value  or  proceeds  of  that  property,  converted 
by  the  servant  to  his  own  use  and  sold  for  money  which  in 
his  hands  is  to  be  deemed  money  had  and  received  to  the  use 
of  his  master.  Such  is  the  doctrine  of  the  old  decisions: 
Lightley  v.  Clouston,  1  Taunt.  112 ;  Poster  v.  Stewart,  3M.  & 
S.  191 ;  Barber  v.  Dennis,  6  Mod.  69 ;  Meriton  v.  Hamsby,  1 
Ves.  Sefci.  48;  Hill  v.  Allan,  ib.  93.  But,  in  a  learned  note 
to  their  edition  of  Coke  upon  Litt.,  at  p.  117a,  Messrs.  Har- 
grave  and  Butler,  discussing  these  cases,  question  the  sound- 
ness of  the  principle  upon  which  they  proceed,  and  suggest 
a  distinction  between  apprentices  and  other  servants.  T^ey 
point  out  that  in  Treswell  v.  Middleton,  Cro.  Jac.  653,  the 
master,  suing  for  work  and  labour  done  for  another  by  his 
servant,  failed,  because  he  did  not  allege  that  the  service  was 
rendered  by  himself  or  on  his  account.  .  .  .  [ReSference 
to  Morrison  v.  Thompson,  L.  E.  9  Q.  B.  at  p.  482,  and  Bey- 
nolds  V.  Roosevelt,  30  N.  Y.  St.  Eepr.  369.] 

I  am  unable  to  distinguish  profits  made  by  the  servant 
by  working  on  his  own  account  from  wages  earned  by  him 
in  the  service  of  another.  Neither  ond  nor  the  other  may 
represent  any  real  damage  sustained  by  the  master.  As  such 
neither  one  nor  the  other  can  be  recoverable  by  him.  As 
money  obtained  by  the  servant  by  the  sale  of  time  and  labour 
which  belonged  to  his  master,  and,  therefore,  in  contemplation 
of  law,  the  proceeds  of  the  master's  property,  his  right  to 
follow  and  demand  them  may  be  upheld :  Taylor  v.  Plumer, 
3  M.  &  S.  562.  I  am  bound,  I  think,  to  hold  profits  so  made 
by  a  servant  to  be  in  his  hands  the  property  of  his  master,  for 
which  the  servant  must  account  to  him.     .     .     , 

Plaintiffs  have  not  shewn  that  in  any  of  the  several  out- 
side enterprises  in  which  he  was  engaged  did  defendant  ex- 
pend any  portion  of  the  usual  business  day  which  he  could 
have  used  to  the  advantage  of  plaintiffs  in  the'  branch  or 
department  of  their  business  in  which  he  was  employed.  On 
the  contrary,  defendant  has  discharged  the  burden,  which  I 
hold  to  have  been  upon  him  in  regard  to  the  ordinary  busi- 
ness hours,  of  proving  that  he  did  not  utilize  for  his  own 
purposes  any  time  which  fairly  belonged  to  his  employers. 

Moreover  there  is,  with  regard  to  the  posters  and  the 
album  '*  Ocean  to  Ocean,*^  a  very  considerable  body  of  evi- 
dence to  support  the  finding  of  the  trial  Judge  that  the 
plaintiffs  knew  of  and  acquiesced  in  defendants  participation 
in  these  enterprises.  The  Judge  has  foimd  otherwise  with 
regard  to  theJ  publication  of  the  '*  Elite  Directory  '*  and  the 
business  of  the  Press  Publishing  Co.  While^  a  finding  in 
regard  to  both  these  ventures  similar  to  that  made  in  respect 
to  the  posters  and  album  would  not,  upon  the  evidence,  seem 
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to  mef  at  all  improper,  I  am  unable  to  say  that  the  contrary 
conclusion,  supported  as  it  is  by  some  evidence,  is  errone- 
ous. 

If  the  servant  is  to  be  held  accountable  to  his  master  for 
profits  which  he  makes,  during  the  term  of  his  employment, 
by  using  his  spare  time  in  business  similar  to,  and,  because  of 
its  competitive  character,  likely  to  be  injurious  to,  that  of  his 
employer,  it  must  be,  as  Lord  EUenborough  indicated  in 
Thompson  v.  Havelock,  1  Camp.  527,  because  it  is  contrary 
to  sound  ethics  to  permit  a  man  to  retain  profits  made  out  of 
an  undertaking  which  gives  him  an  interest  confiicting  with 
his  duty.  .  .  . 

It  would  be  most  dangerous  if  immimity  to  the  servant 
were  assured  by  confining  the  redress  of  the  employer  to  the 
recovery  by  way  of  damages  of  compensation  for  such  special 
loss,  or  eVen  actual  general  loss,  as  he  could  with  any  reason- 
able degree  of  certainty  trace  to  this  cause :  Eatcliflfe  v.  Evans, 
[1892]  2  Q.  B.  at  p.  528.  The  contrary  view  seems  to 
be  80  opposed  to  sound  principles,  that,  although  we  do  not 
find  the  proposition  explicitly  formulated  in  any  judicial 
opinion,  I  think  that  we  should  not  hesitate  to  declare  it  to 
be  law  that  no  servant  can  be  permitted  to  retain  as  against 
his  employer  profits  acquired  by  engaging,  during  his  term 
of  employment,  without  his  master^s  consent,  in  any  business 
which  gives  him  an  interest  confiicting  with  his  duty  to  that 
employer. 

But  does  the  evidence  sustain  the  claim  that  the  defendant 
has  engaged  in  competitive  business  ?  In  my  opinion,  plain- 
tiffs cannot  bring  the  business  of  defendant  within  the  rule 
merely  because  it  may  be  of  a  character  such  as  their  charter 
permits  them  to  undertake.  Whatever  rights  they  have  must 
be  restricted  to  business  similar  to  and  competitive  with  that 
in  which  they  are  engaged.  The  only  publication  or  enter- 
prise of  plaintiffs  with  which  it  is  suggested  the  ventures  of 
defendant  might  confiict  or  compete  is  the  society  newspaper, 
''  Saturday  Night." 

"  The  Newspaper  Reference  Book,"  the  sole  publication  of 
the  Press  Publishing  Co.  during  the  period  in  question  .  .  . 
contained  no  advertising.  How  such  a  publication  could 
compete  with  or  injuriously  affect  the  business  of  ^'  Saturday 
Night,"  as  described  by  plaintiffs*  witnesses,  even  the  in- 
genui^  of  counsel  for  appellants  did  not  enable  him  to 
suggest. 

The  *'  Elitd  Directory  "  comprised  an  alphabetical  list  of 
the  "society"  ladies  and  gentlemen  of  the  city  of  Toronto. 
.  .  .  A  quantity  of  advertising  matter  of  a  class  similar 
to  that  which  is  to  be  found  in  the  columns  of  "  Saturday 
Night "  is  a  prominent  feature  of  this  publication.     One  or 
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two  of  these  advertisements  defendant  canvassed  for  and 
obtained.  .  .  .  The  Courts  when  satisfied  that  the  servant 
has  assumed  a  position  in  which  his  interest  may  conflict  with 
his  duty,  will  not  enter  upon  an  inquiry  to  determine 
whether  in  fact  there  has  been  any  departure  from  the  strict 
line  of  duty,  or  to  what  extent  the  fidelity  of  the  servant  has 
been  affected.    .    .     . 

[Reference  to  Shipway  p.  Broadwood,  [1899]  1  Q.  B.  at 
p.  373.] 

It  is  impossible  to  say  that  as  one  of  the  proprietors  of 
the  "  Elite  Directory,^*  sharing  in  the  profits  to  be  made  from 
the  advertising  which  it  contained  .  .  .  defendant  had 
not  an  interest  which  conflicted  with  his  duty.  .  .  .  For 
thd  profits  which  he  made  out  of  this  enterprise,  of  a  char- 
acter such  that  it  might  compete  with  plaintiffs'  undertaking, 
such  that  it  might  give  him  an  interest  against  his  duty,  he 
must  be  held  accountable  to  his  employer. 

But  of  what  nature  is  this  liability?  If  ijt  be  at  common 
law,  defendant  is  accountable  as  for  money  had  and  receiveS. 
The  Statute  of  Limitations  would  thus  be  a  bar  to  plaintiffs' 
claim,  "  Elite  '*  having  been  published  10  years  ago.  If  ac- 
countable in  equity,  it  can  only  be  on  a  fiduciary  basis.  If 
defendant  be  in  any  sensd  a  trustee  for  plaintiffs  of  such 
profits  as  he  made  from  the  publication  of  *'  EUte,''  the  trust 
is  ...  a  constructive  trust,  to  the  enforcement  of  which 
the  lapse  of  time  (by  analogy  to  the  statute)  is  a  bar. 

At  the  trial  def^dant  applied  for  leave  to  set  up  a  plea 
of  the  statute.  The  trial  Judge  assented  to  his  doing  so, 
upon  the  terms  that  he  should  pay  costs.  .  .  .  The  sta- 
tute would,  therefore,  prevent  plaintiffs  recovering  profits 
from  this  source  for  which  defendant  may  be  accoimtable. 
If  there  be  no  such  profits,  plaintiffs  should  not  be  awarded 
any  costs,  and  probably  should  be  ordered  to  pay  the  costs  of 
defendant.  If  upon  a  reference  they  should  establish  that 
there  were  profits  made  by  defendant,  it  would  entitle  them, 
not  to  such  profits — ^because  of  the  bar  of  the  statute — but 
perhaps  fo  costs  of  the  reference  and  of  the  action  from  the 
time  the  defence  was  delivered  until  defendant  sought  leave 
to  plead  the  Statute  of  Limitations. 

The  proper  conclusion  seems  to  be  to  allow  defendant 
to  elect  within  a  fortnight  whether  he  will  take  a  reference 
to  ascertain  what  profits,  if  any,  he  made  out  of  the  publica- 
tion of  the  "  Elite  Directory.*'  If  he  declines  such  reference, 
the  judgment  below  will  be  varied  by  awarding  to  plaintiffs, 
in  addition  to  the  costs  which  that  judgment  gives  them,  the 
difference  between  costs  on  the  County  Court  scale  and  costs 
on  the  High  Court  scale  from  the  time  of  delivery  of  defence 
down  to  the  time  at  which  defendant  applied  for  leave  to  plead 
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the  Statute  of  Limitations.  If  defendant  takes  such  refet- 
ence,  this  action  will  be  referred  to  the  Master  in  Ordinal^ 
to  inquire  and  report  what  profits,  if  any,  were  made  by  de- 
fendant out  of  the  publication  of  "  Elite,^'  and  costs  of  the 
action  and  reference  will  be  reserved  to  this  Court  until  the 
Master  shall  have  made  his  report. 

In  any  event  there  will  be  no  costs  of  plaintiffs'  appeal  to 
eithdr  party. 

March  20th,  1905. 
Divisional  Court. 

Ee  INGLIS  and  city  of  TORONTO. 

Municipal  Corporations — By-law — Closing  Part  of  Highway 
— Private  Interests — Bonus  Clauses  of  Municipal  Act — 
Reducing  Width  of  /Street — Rights  of  Owners  Purchasing 
according  to  Plan. 

Appeal  by  the  John  Inglis  Company,  Limited,  from  order 
of  Meredith,  J.,  dismissing  appellants'  motion  to  quash  by- 
law No.  4462  of  the  city  of  Toronto,  a  by-law  ''to  provide 
for  the  closing  of  part  of  Strachan  avenue  and  conveying  the 
same  to  the  Massey-Harris  Company .'* 

See  the  report  of  a  former  motion,  4  0.  W.  R.  253. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street,  J., 
Akglik^  J. 

H.  S.  Osier,  K.iC.,  and  Britton  Osier,  for  the  appellants. 

G.  H.  Watson,  K.C.,  and  F.  R.  MacKelcan,  for  the  re- 
spondents. 

Street,  J. : — ^By-law  No.  4462  .  .  .  recites  that  the 
Massd|y-Harris  Co.,  Limited,  have  applied  to  have  the  portion 
of  Strachan  avenue  described  in  the  by-law  closed  and  con- 
veyed to  them,  and  that  the  committee  on  works  have  re- 
ported in  favour  of  the  application,  and  that  their  report  has 
heda  adopted  by  the  coimcil ;  and  proceeds  to  enact  that  the 
easterly  14  feet  of  Strachan  avenue  lying  between  King  street 
and  Wellington  street  shall  be  stopped  up  and  closed,  and 
that  it  bd  conveyed  to  the  Massey-Harris  Co. 

The  evidence  .  .  .  shews  that  the  portion  of  the  street 
to  be  closed  is  to  be  conveyed  to  the  Massey-Harris  Co.  by  way 
of  bonus  for  the  promotion  of  the  manufacturing  industry 
carried  on  by  them  in  Toronto,  and  to  promote  an  intended 
enlargement  of  their  works  in  Toronto.  No  contract  by  the 
company  to  add  to  their  works  or  to  increase  the  manufacture 
of  their  implements  or  to  employ  any  additional  number  of 
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men^  appears  to  hare  been  entered  into;  and  it  is  strenuously' 
urged  by  the  appellants  that  this  circumstance  is  fatal  to  the 
by-law. 

The  sections  of  the  Municipal  Act  bearing  upon  the  ques- 
tion are:  the  general  clause  632,  for  closing  and  altering 
highways;  sec.  591,  sub-sec.  12,  for  granting  aid  by  way  of 
bonus;  sec.  691a.,  as  amended  by  4  Edw.  VII.  ch.  22,  sec.  26, 
defining  what  is  meant  by  a  bonus,  and  declaring  that  it  may 
be  given  by  closing  up  any  portion  of  a  street  and  convejring 
it  for  the  use  of  a  manufacturing  industry. 

Strachan  av^ue,  before  the  passing  of  the  by-law  in 
question,  was  80  feet  wide  between  King  street  and  Welling- 
ton street,  so  that  the  effect  of  the  by-law  will  be  to  leave  it 
still  ^^  feet  in  width. 

The  objections  of  the  appellants  are : 

Ist.  That  the  by-law  is  not  passed  in  the  public  interest, 
but  in  the  private  interest  of  the  Massey-Harris  Co. 

2nd.  That  the  appellants,  having  bought  a  parcel  of  land 
upon  Strachan  avenue,  about  600  feet  to  the  south  of  the 
part  in  question,  upon  a  plan  shewing  the  street  to  be  80  feet 
in  width  between  King  street  and  Wellington  street,  are  en- 
titled to  have  it  maintained  at  that  width,  and  that  th^r 
property  will  be  lessened  in  value  by  the  narrowing  of  the 
street. 

In  support  of  the  first  of  these  objections  ...  we 
were  referred  to  ...  Re  Waterous  and  City  of  Brant- 
ford,  2  0.  W.  R.  897  and  4  0.  W.  R.  366.  ...  An  ex- 
amination of  that  case,  however,  shews  that  the  by-law  in 
question  was  not  passed  by  way  of  granting  a  bonus  to  the 
Waterous  Engine  Works  Co.,  but  solely  as  a  matter  governed 
by  the  general  section  632  of  the  Act.  It  has  been  repeatedly 
held  by  our  Courts  that  the  powers  granted  by  that  section 
must  be  exercised  for  the  public  interest,  and  not  for  the 
private  interest  of  any  corporation  or  individual.  In  the 
Waterous  caseJ  the  corporation,  acting  under  sec.  632,  closed 
a  street  ...  at  the  request  of  the  Waterous  Engine 
Works  Co.,  who  wished  to  use  it,  and  who  agreed  to  convey 
to  the  corporation  in  its  place  a  parcel  of  land  to  be  used  as 
a  highway  in  lieu  of  that  closed  up.  It  was  the  simple  case 
of  a  highway  being  closed  for  the  benefit  of  a  private  corpora- 
tion, and  the  substitution  of  a  new  highway  in  its  place,  more 
convenient  to  the  private  corporation,  but  less  so  to  the  pub- 
lic. The  case  was  thus  brought  within  the  principle/  of  In  re 
Morton  and  Ciiy  of  St.  Thomas,  6  A.  R.  323. 

I  think  it  is  plain  that  that  decision  is  not  an  authoriiy 
which  at  all  governs  the  present  case.  Where  a  munidpid 
corporation  grants  a  bonus  of  any  kind  to  a  manufacturing 
company,  it  is  quite  true  that  the  council  must  act  in  doing 
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60  in  the  public  interest,  which  they  represent,  but,  at  the 
same  time,  the  private  interest  of  the  recipient  of  the  bonus 
is  necessarily  present,  and  is  a  feature  which  cannot  be  ex- 
cluded. The  council  are  bound  not  to  grant  a  bonus  unless 
they  consider  that  the  interest  of  the  public  requires  them  to 
do  so,  but  the  fact  that  in  serving  the  interest  of  the  public 
they  are  at  the  same  time  serving  the  interest  of  the  grantee 
of  the  bonus,  is  not  an  objection  to  the  by-law. 

The  Court  found  in  the  Waterous  case  that  the  interests 
of  the  public  would  not  be  furthered  by  the  closing  of  the 
street,  and  the  substitution  of  a  longer  and  less  convenient 
one;  and  that  no  one  would  be  benefited  but  the  applicants. 
If  we  could  find  here  that  the  council  were  wrong  in  the  con- 
clusion to  which  we  must  assume  they  came,  viz.,  that  the 
public  interest  would  be  served  by  closing  this  14  feet  and 
conveying  it  to  the  Massey-Harris  Company,  then  the  by-law 
should  not  stand.  But  it  appears  that  the  council  did  not 
take  action  in  passLug  the  by-law  without  much  consideration; 
two-thirds  of  the  land  owners  upon  the  street  supported  the 
application,  and  it  was  further  supporteJd  by  a  petition  signed 
by  some  1,100  residents  of  Toronto,  all  or  most  of  whom  are 
workmen  at  the^  works  of  the  Massey-Harris  Company. 

If  the  council  had  acted  hastily  and  without  taking  any 
measures  to  determine  whether  the  public  interest  woidd  be 
served  by  passing  the  by-law,  and  there  was  a  strong  pre- 
ponderance of  evidence  the  other  way,  it  might  have  been 
possible  for  us  to  say  that  it  should  not  stand. 

The  municipal  council  is  the  body  to  whose  discretion  has 
been  committed  the  duty  of  deciding  whether  the  granting 
of  a  bonus  is  or  is  not  in  the  public  interest;  and  if  a  bona 
fid^  decision  is  arrived  at  by  the  council,  it  should  not,  in  my 
opinion,  be  disturbed  by  the  Courts  except  under  very  special 
circumstances. 

It  is  urged  that  the  omission  of  any  obligation  on  the  part 
of  the  Massey-Harris  Company  to  increase  their  works  or 
employ  additional  men,  or  to  give  any  other  consideration  for 
the  grant  of  the  piece  of  street,  stamps  the  transaction  as  one 
which  is  in  their  interest  and  not  in  that  of  the  public. 

I  do  not  so  read  the  sections  in  question,  for  the  council 
may  undCr  sub-sec.  (a)  grant  money  unconditionally  by  way 
of  bonus;  if  they  can  grant  money  unconditionally  for  the 
promotion  of  manufactures,  the  absence  of  a  condition  in  a 
grant  of  land  can  hardly  be  treated  as  a  fatal  objection.  The 
evidence  upon  the  present  application  shews  distinctly  that 
the  land  granted  was  intended  to  be  immediately  used  by 
them  in  connection  with  additional  works.  The  respondents 
have,  therefore,  in  my  opinion,  failed  to  make  out  that  the 
by-law  was  not  passed  in  the  public  interest. 
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The  other  ground  is  that  the  council  had  no  right  as 
against  a  purchased  under  the  registered  plan^  which  ^ewed 
this  street  to  have  a  width  of  80  feet,  to  pass  a  by-law  reduc- 
ing its  width  to  66  feet. 

This  proposition,  if  sound,  would  prevent  a  municipal 
council  from  closing  or  altering  any  street  upon  which  lots 
have  been  sold,  except  with  the  assent  of  the  owners,  and  it 
cannot,  in  my  opinion,  be  supported. 

The  decision  in  In  re  Peck  and  Town  of  Gait,  46  XJ.  C.  E. 
211,  was  based  upon  the  acceptance  by  the  municipal  cor- 
poration of  a  dedication  of  land  by  an  individual  as  a  public 
square,  which  it  was  hdd  made  them  trustees  to  preserve  it 
for  that  purpose,  and  a  by-law  for  closing  and  selling  it  was 
quashed  upon  the  ground  that  it  was  a  breach  of  their  trust 
That  decisioh,  in  my  opinion,  has  no  application  here. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 

Anoun^  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Palconbridoe,  C.J.,  concurred. 


Mageb^  J.  '  March  22nd,  1905. 

WEEKLY  OOUET. 

EOGEES  V.  LAVIK 

Injunction  —  Interim  Order  —  Chattel  Mortgage  —  Sale  of 
Goods — Misrepresentations — Breach  of  Warranty. 

i 

Motion  by  plaintiff  for  an  interim  injunction  restraining 
defendants  from  proceeding  under  a  chattel  mortgage  and 
from  depriving  plaintiff  of  the  possession  of  a  Clydesdale 
stallion  purchased  by  plaintiff  from  defendants. 

Q.  H.  Kilmer,  for  plaintiff. 

n.  E.  Bose,  for  defendants. 

Maoee,  J. : — Plaintiff  makes  out  a  strong  case  of  misre- 
presentation and  breach  of  warranty  as  to  the  stallion  upon 
which  the  mortgage  in  question  was  given.  Defendants  do 
not  attempt  to  meet  his  statements.  Plaintiff  does  not  re- 
pudiate the  purchase,  and  in  fact  now  seeks  to  prevent  his 
being  deprived  of  the  animal  as  to  which  he  claims  to  have 
been  deceived.  His  claim,  whether  to  have  tiie  price  reduced 
or  to  have  damages  awarded  to  him,  is  yet  an  unliquidated 
one.  Defendants  are  not  plaintiffs  coming  to  tiie  Court  for 
relief,  but  are  about  to  realize  upon  their  security  without 
the  aid  of  the  Court,  and  their  right  to  do  so  should  not  be 
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interfered  with  unless  upon  good  grounds.  Plaintiff,  having 
given  a  covenant  for  the  payment  of  the  money,  and  not  seek- 
ing to  avoid  the  transaction,  would  be  driven  to  a  counter- 
claim if  he  were  sued  upon  the  covenant. 

I  have  not  been  referred  to  any  authority  that  the  mere 
existence  of  a  counterclaim  for  damages  is  a  ground  for  an 
injunction.  Even  if  granted,  it  would  only  be  upon  terms  of 
paying  the  amount  of  the  chattel  mortgage  into  Court,  and 
so  would  not  be  of  any  present  relief  to  plaintiff,  who  is  said 
upon  both  sides  to  be  in  not  the  best  financial  circumstances 
(perhaps  the  worse  in  consequence  of  this  very  transaction), 
and  to  whom  the  raising  of  the  money  may  be  a  hardship. 
But  I  do  not,  upon  the  authorities,  see  my  way  to  tying  up 
the  money  from  defendants  for  the  several  months  which 
would  elapse  before  the  trial.  It  is  not  alleged  that  they  are 
not  in  good  circumstances.  I  have  reluctantly  come  to  the 
conclusion  that  the  motion  should  be  dismissed;  but,  as  de- 
fendants make  no  attempt  to  deny  the  alleged  misrepresenta- 
tions or  breach  of  warranty,  the  costs  will  be  costs  in  the 
cause,  unless  the  trial  Judge  otherwise  orders. 

See  Re  Kennedy,  26  Gr.  33 ;  Hamilton  v.  Banting,  13  Qr. 
484;  Heap  v.  Crawford,  10  Gr.  442;  Henderson  v.  Brown,. 
18  Gr.  79 ;  Egleson  v.  Howe,  3  A.  R.  366 ;  Mondel  v.  Steele, 
8  M.  &  W.  856 ;  Georgian  Bay  Lumber  Co.  v.  Thompson,  35 
tr.  C.  R.  64;  Christie  v.  Taunton,  [1893]  2  Ch.  178,  184; 
Ex  p.  Brayly,  15  Ch.  D.  223,  227 ;  Warner  v.  Jacob,  20  Ch.  D. 
220,  222,  223 ;  Rawle  on  Covenants,  5th  ed.,  sees.  324-6 ;  Har- 
rison V.  Bray,  92  N.  Car.  488. 


Cartwrioht,  Master.  March  24tii,  1905. 

chambers. 

TORONTO  INDUSTRIAL  EXHIBITION  ASSOCIA- 
TION V.  HOUSTON. 

Evidence — Foreign  Commission — Proposed  Interrogatories — 
Motion  to  Strike  out — Jurisdiction, 

Motion  by  defendant  to  strike  out  interrogatories  served 
by  plaintiffs  upon  defendant  as  proposed  to  be  used  upon  a 
commission  to  take  evidence  in  Scotland,  as  ordered  by 
Street,  J,,  ante  349. 

Grayson  Smith,  for  defendant. 

VOL.   V,  O.W.R.  NO.   12—30 
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F.  R.  MacKelcan,  for  plaintiflfs,  objected  that  the  Master 
had  no  power  to  deal  with  interrogatories. 

The  Master: — The  only  Rule  dealing  with  the  subject 
is  503.  On  this  only  two  eases  are  to  be  found  in  our  reports. 
Neither  of  these  deals  directly  with  the  question  of  jurisdic- 
tion. The  head-note  in  Lockwood  v.  Bew,  10  P.  R.  655,  is 
likely  to  mislead  unless  the  report  is  read. 

No  authority  was  cited  in  support  of  the  motion ;  against 
it  is  the  authority  of  Hume-Williams  and  Macklin  on  Evi- 
dence on  Commission  (1903),  p.  101,  where  it  is  said  that 
great  care  should  be  taken  in  framing  interrogatories,  for, 
"if  the  interrogatories  contain  leading  questions,  or  are  im- 
material, irrelevant,  or  otherwise  objectionable,  the  opposite 
party  may  object  to  the  answers  being  received  at  the  trial. 
It  is  not  the  present  practice  for  the  Master  to  consider  in- 
terrogatories proposed  to  be  administered  to  witnesses  on 
commission,  because  the  rules  which  so  provide  apply  only  to 
interrogatories  inter  partes;  but  the  practice  seems  at  one 
time  to  have  been  different.^^ 

For  these  reasons  it  is  said  to  be  usual  to  have  interroga- 
tories settled  by  counsel. 

To  the  same  effect  is  the  judgment  of  Lord  Denman,  C.J., 
in  Small  v.  Nairn,  13  Q.  B.  at  p.  843.     .     .     . 

These  authorities  make  it  plain  that,  in  the  absence  of 
express  authority,  there  is  no  power  to  deal  with  these  inter- 
rogatories. This  conclusion  is  strengthened  by  the  absence 
of  any  cases  from  our  own  reports.     .     .     . 

It  seems  clear  that  a  party  examining  on  interrogatories 
cannot  be  interfered  with  as  is  sought  to  be  done  in  this  case. 

If  the  other  side  objects  to  his  interrogatories,  it  may  be 
wise  to  alter  them.  But  a  party  is  not  obliged  to  do  so.  If 
he  chooses  he  is  free  to  take  his  risk  of  the  commission  evi- 
dence being  rejected  either  in  whole  or  in  part  by  the  Judge 
at  the  trial. 

Motion  dismissed  with  costs  to  plaiiitiflfs  in  the  cause. 
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Meredith^  C.J.  March  24th,  1905. 

CHAMBEBS. 

MACLEAX  V.  JAMES  BAY  R.  W.  CO. 

Discovery — Examination  of  Plaintiff — Absence  from  Pro- 
vince— Right  to  Have  Examination  at  Plaintiff's  Place 
of  Residence — Stay  of  Action — Concurrent  Proceedings 
under  Railway  Act, 

Appeal  by  plaintiff  and  croas-appeal  by  defendants  from 
order  ,of  Master  in  Chambers,  ante  440,  staying  proceedings 
in  the  action  for  a  reasonable  time  to  enable  defendants  to 
examine  plaintiff  after  her  return  from  abroad,  but  refusing 
to  stay  the  action  until  the  determination  of  concurrent  pro- 
ceedings for  compensation  under  the  Railway  Act. 

J.  P.  Mabee,  K.C.,  for  plaintiff.  • 

R.  B.  Henderson,  for  defendants.  < 

Meredith,  C.J.,  allowed  the  plaintiff's  appeal  and  di- 
rected that  the  plaintiff  should  be  examined  for  discovery  in 
London,  England,  and  that  the  trial  of  the  action  should  be 
stayed  for  one  month  to  allow  of  the  examination  taking 
place;  and  dismissed  defendants'  appeal. 


Meredith,  C.J.  March  24th,  1905. 

CHAMBERS. 

SANGSTER  v.  AIKENHEAD. 

Defam>ation  —  Discovery  —  Examination  of  Defendant — Ad- 
mission of  Publication — Refusal  to  give  Name  of  In- 
formant, 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  438,  dismissing  plaintiff's  motion,  in  an  action  for  libel, 
for  an  order  requiring  defendant,  upon  examination  for  dis- 
covery, to  give  the  name  of  the  person  who  informed  him  of 
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the  alleged  misconduct  with  which  he  charged  plaintiff  in  the 
writing  complained  of. 

W.  E.  Middleton^  for  plaintiflE. 
J.  W.  McCullough,  for  defendant 

Meredith,    C.J.,   dismissed   the   appeal.     Costs   in  the 
cause. 


Clute,  J.  March  24th,  1905. 

Trial. 

CANADIAlSr  PACIFIC  R.  W.   CO.  v.   OTTAWA  FIRE 

INS.  CO. 

Fire  Insurance — Property  along  Line  of  Railway  Damaged 
by  Fire  from  Engine^-j-Property  in  Foreign  Country — 
J^^tanding  Timber — Powers  of  Ontario  Insurance  Com- 
pany to  Insure — Application  of  Policy  to  other  Property 
— Validity  of  Policy — Statute  of  Foreign  Country — 
Mistake. 

Action  to  recover  certain  sums  paid  by  plaintiffs  to  defen- 
dants as  premiums  for  an  insurance  against  loss  or  damage 
by  fire  to  the  amount  of  $75,000,  under  a  policy  of  insurance 
dated  9th  January,  1901,  a  renewal  thereof,  dated  11th  May, 

1902,  and  a  further  policy  for  three  years,  dated  11th  May, 

1903,  or,  in  the  alternative,  to  recover  under  the  last  men- 
tioned policy  for  a  loss  of  $4,698.94,  and  interest. 

W.  R.  Riddell,  K.C.,  and  Angus  MacMurchy,  for  plaintiffs. 

G.  F.  Shepley,  K.  C,  and  F.  A.  Magee,  Ottawa,  for  de- 
fendants. 

Clute,  J. : — The  special  terms  of  the  policy  of  1901  are 
as  follows :  "  Ottawa  Fire  Insurance  Company,  head  ofiBce, 
Ottawa,  Canada,  in  consideration  of  $6,000  and  of  the  agree- 
ments and  conditions  herein  contained,  does  insure  the  Cana- 
dian Pacific  Railway  Company  against  loss  or  damage  by  fire 
to  the  amount  of  $75,000  on  property  as  follows  ...  on 
all  claims  for  loss  or  damage  caused  by  locomotives  to  pro- 
perty located  in  the  State  of  Maine,  not  including  that  of  the 
assured,  or  upon  land  owned,  leased,  or  operated  by  the  as- 
sured; the  loss  paid  by  the  assured  upon  all  verdicts,  judg- 
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ments^  and  settlements  for  said  claims  against  the  assured^  or 
railroad  company  owning  the  line  of  road,  shall  be  considered 
full  proof  of  all  claims  under  this  policy.  ...  It  is 
understood  and  agreed  that  this  company  shall  not  in  any 
event  be  liable  under  this  policy  for  a  greater  sum  than 
$20,000  for  loss  or  damage  caused  by  any  one  fire  .  .  . 
that  this  insurance  company  shall  not  be  liable  under  this 
policy  except  upon  claims  upon  which  the  insured's  payment 
is  $5,000  or  more,  on  account  of  loss  by  any  one  fire,  and 
then  this  company  shall  be  liable  only  for  the  amount  of  loss 
sustained  in  excess  of  $5,000.  .  .  /^  Defendants  were 
paid  $5,000  as  the  consideration  for  this  policy. 

On  11th  May,  1902,  plaintiffs  paid  to  defendants  a  further 
sum  of  $5,000  for  a  renewal  of  the  policy  for  one  year.  No 
claim  was  made  .  .  .  under  the  above  policy  or  the  re- 
newal for  loss  or  damage  sustained  during  the  two  years.  On 
11th  May,  1903,  in  consideration  of  $11,000  paid  by  plaintiffs, 
defendants  issued  a  further  policy  to  plaintiffs  in  terms 
similar  to  those  contained  in  the  first  policy,  except  the  dif- 
ference in  consideration,  and  that  the  period  of  liability  was 
3  years,  and  a  further  clause  that  "  this  is  a  binding  insurance 
for  full  term  of  policy,  neither  party  having  the  privilege  of 
cancelling  during  currency  of  same." 

On  11th  May,  1903,  and  while  the  last  mentioned  policy 
was  in  full  force  and  effect  (if  it  be  a  good  and  valid  contract 
of  insurance),  fire  was  communicated  from  one  of  plaintiffs' 
locomotives  to  certain  property  in  the  State  of  Maine  where- 
by it  was  damaged,  as  was  alleged  by  the  owners  thereof,  to 
the  extent  of  $10,000  and  upwards.  The  owners  thereupon 
made  claims  upon  plaintiffs  for  the  amount  of  their  loss,  and 
after  investigation  and  proof  had  been  given  to  the  satisfac- 
tion of  plaintiffs  that  such  loss  and  damage  had  been  sus- 
tained, the  claims  were  settled  by  the  payment  by  plaintiffs 
to  the  claimants  of  $9,698.94.  Full  particulars  of  the  claim 
were  delivered  by  plaintiffs  to  defendants,  and  payment  de- 
manded from  defendants  of  $4,698.94,  being  the  amount  in 
excess  of  $5,000,  as  mentioned  in  the  policy. 

Defendants  denied  all  liability,  and  alleged  that  they  had 
no  power  under  their  charter  to  insure  the  property  so  de- 
stroyed or  damaged  or. to  indemnify  plaintiffs  in  respect 
thereof. 

Defendants  were  by  letters  patent,  issued  pursuant  to  the 
Ontario  Insurance  Act,  E.  S.  0.  1897  ch.  203,  and  dated 
30th  September,  1899,  createJd  a  body  corporate  and  politic 
"  for  the  transaction  of  such  kind  or  kinds  of  insurance  as 
may  be  authorized  by  the  provincial  license  to  be  from  time 
to  time  issued.     .     .     ." 
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Section  166  of  the  said  Act  is  as  follows:  "  Every  com- 
pany licensed  and  registered  for  the  transaction  of  fire  in- 
surance may,  within  the  limits  prescribed  by  the  license  and 
registry,  insure  or  reinsure  dwelling-houses,  stores,  shops, 
and  other  buildings,  household  furniture,  merchandise,  ma- 
chinery, live  stock,  farm  products,  and  other  commodities, 
against  damage  or  loss  by  fire  or  lightning.     ..." 

It  was  in  the  exercise  of  the  powers  conferred  by  this 
section  that  defendants  issued  the  policies  of  insurance,  and 
defendants  contend  that  they  do  not  cover  or  extend  to  stand- 
ing timber  and  land,  the  destruction  of  which,  or  damage  to 
which,  forms  the  subject  of  plaintiffs'  claim. 

Defendants  contend  that  the  policy  is  still  in  full  force 
and  effect  and  binding  on  them,  and  that  .  .  .  plaintiffs 
have  been  fully  insured  and  indemnified  against  claims  for 
loss  or  damage  to  such  property  as  defendants  had  power  to 
insure ;  nor  do  defendants  deny  their  liability  to  plaintiffs  in 
respect  of  loss  or  damage  that  may  occur  to  the  propertv  in- 
sured by  them  during  the  currency  of  the  policy  dated  11th 
May,  1903. 

Defendants  further  contend  that  as  a  matter  of  law  the 
word  "  property  "  in  the  policies  should  be  construed  with 
reference  to  the  statutory  powers  of  defendants,  and  so  as  to 
exclude  any  species  of  property  to  the  insurance  of  which  the 
statutory  powers  do  not  extend,  and  submit  that  standing 
timber  and  land  are  beyond  the  powers  of  defendants  to 
insure. 

Plaintiffs,  upon  the  other  hand,  submit  that,  if  this  be  so, 
then  there  is  a  failure  of  consideration,  and  plaintiffs  are 
entitled  to  recover  $21,000  paid  as  premiums,  with  interest 
from  the  date  of  payment,  and  in  the  alternative,  if  it  be  held 
that  the  policies  of  insurance  are  valid  and  binding  upon  de- 
fendants, plaintiffs  claim  payment  of  $4,698.94  together  with 
interest. 

On  the  argument  .  .  .  plaintiffs'  counsel  strongly 
urged  that  the  agreement  set  forth  in  the  policies  between 
plaintiffs  and  defendants  was  really  not  a  contract  of  fire 
insurance  at  all,  but  was  rather  in  the  nature  of  a  guarantee 
insurance,  and  was  not  within  the  scope  of  defendants' 
powers;  that  there  was,  therefore,  a  complete  failure  of  con- 
sideration, and  upon  that  ground  plaintiffs  were  entitled  to 
recover  the  premiums  paid. 

Some  evidence  was  offered  tending  to  shew  that  it  was 
not  the'  intention  of  defendants  to  insure  standing  timber 
and  land  against  loss  or  damage  by  fire,  and  plaintiffs'  coun- 
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eel  insisted  that,  if  this  be  so,  as  it  was  the  intention  of  plain- 
tiffs to  obtain  such  insurance,  the  parties  were  never  ad  idem. 

I  do  not  think  the  evidence  offered  at  the  trial  outside  of 
the  written  documents  can  vary  the  contract  between  the 
parties,  and  I  am  of  opinion  that  their  rights  must  be  decided 
upon  the  written  documents  as  they  stand.     .     .     . 

The  word  "  property  "  occurs  in  R.  S.  0.  1897  ch.  203, 
sec.  2,  sub-sec.  41  (c),  where  it  is  declared  that  "  insurance  '^ 
shall  include  "  insurance  of  property  against  any  loss  or  in- 
jury from  any  cause  whatsoever,  where  the  obligation  of  the 
insurer  is  to  be  indemnified  by  a  money  payment  or  by  re- 
storing or  reinstating  the  property  insured." 

Then,  in  the  margin  of  sec.  166  are  the  words,  "  ^property* 
which  may  be  insured."  Here  we  find  the  meaning  of  the 
word  "  property,"  so  far  as  it  relates  to  fire  insurance,  limited 
to  the  classes  of  property  therein  defined. 

I  think  that  standing  timber  and  land  do  not  fall  within 
any  of  the  classes  of  property  therein  specified.     .     .     . 

[Reference  to  Broom's  Legal  Maxims,  5th  ed.,  p.. 540; 
Brown  v.  Bachelor,  1  H.  &  N.  at  p.  255 ;  Mare  v.  Charles,  5 
B.  &  B.  981;  Langston  v.  Langston,  2  CI.  &  F.  194,  243; 
Baker  v.  Tucker,  3  H.  L.  C.  at  p.  116.] 

Here  we  have  the  statute  using  the  word  "  property  "  in 
a  limited  sense  and  clearly  defining  its  scope  and  meaning. 
We  have  a  contract  purporting  to  be  made  in  pursuance  of 
the  powers  given  under  the  same  Act  where  the  word  "  pro- 
perty "  is  used.  By  giving  it  the  meaning  defined  by  the  Act, 
the  contract,  if  not  void  upon  other  grounds,  is  valid.  By 
giving  the  meaning  contended  for  by  plaintiffs,  the  contract 
is  invalid. 

Defendants  never  insured  or  assumed  to  insure  standing 
timber  on  any  other  occasion;  and  I  do  not  find  anything  in 
the  evidence  to  suggest,  nor  is  it  contended,  that  defendants 
intended  to  insure  standing  timber  in  this  case.  In  my 
opinion,  looking  at  the  contract  as  it  stands,  and  having  re- 
gard to  the  statute  in  pursuance  of  which  it  purports  to  be 
made,  the  meaning  of  "  property,"  as  therein  used,  is  limited 
to  the  classes  of  property  defined  in  sec.  166  of  the  Insurance 
Act.  And  so  finding,  I  am  of  opinion  that  plaintiffs  are  not 
entitled  to  recover  $4,698.94,  being  the  amount  of  the  loss 
claimed.  It  may  be  mentioned  here  that,  while  property  other 
than  standing  timber  was  included  in  the  claim,  it  was  stated 
that  this  property  would  not  exceed  $5,000,  and  therefore,  if 
the  standing  timber  were  not  included,  no  claim  could  be 
made  for  the  other  property. 
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The  question  remains:  was  this  a  fire  insurance  at  all, 
within  the  scope  of  the  provincial  Act  above  refferred  to,  or 
is  it  ultra  vires?  .  .  .  The  argument  was  ...  to 
this  effect: — The  property  burned  was  not  insured  nor  in- 
tended to  be  insured.  The  scope  of  the  contract  was,  in 
short,  a  guarantee  to  indemnify  defendants  against  a  possible 
loss  which  they  might  be  called  upon  to  pay  by  reason  of  fire 
originating  from  defendants^  locomotives,  if  claim  should  be 
made  and  successfully  made,  and  the  loss  amount  to  more 
than  $5,000  from  any  one  fire.  That  it  was  in  the  nature  of 
a  guarantee  similar  to  the  riskg  covered  by  employers  in  case 
of  injury  to  their  workmen,  and  that  it  was  not  a  fire  in- 
surance, in  any  proper  sense  of  the  term  or  within  the  scope 
of  defendants'  charter. 

I  have  reached  the  conclusion  that  this  point  is  not  well 
taken.  The  contract  is  expressed  to  be  *^  an  insurance  against 
loss  or  damage  by  fire  ...  of  property,  as  per  wording 
hereto  attached:  $75,000  on  all  claims  for  loss  or  damage 
caused  by  locomotives  to  property  located  in  the  State  of 
Maine,  not  including  that  of  the  insured.  .  .  ."  It  is  the  pro- 
perty" for  the  destruction  of  which  plaintiffs  may  be  liable,  and 
not  that  liability  itself,  which  is  insured  against  loss  or  dam- 
age: see  Eastern  R.  E.  Co.  v.  Relief  Fire  Ins.  Co.,  98  Mass. 
420,  424. 

The  contract  being  within  the  powers  of  defendants  to 
make,  was  there  such  an  insurable  interest  in  plaintiffs  in 
any  property  along  the  line  of  their  railway  through  the  State 
of  Maine  as  would  enable  them  to  effect  an  insurance  upon 
it  against  loss  or  damage  which  they  might  be  called  upon 
to  pay  by  reason  of  fire  originating  from  their  locomotives? 
It  is  laid  down  in  Mr.  Porter's  work  on  Insurance,  4th  ed., 
p.  57,  that,  "although  risk  and  property  generally  go  to- 
gether, they  are  not  necessarily  associated,  and  the  risk  alone 
will  suffice  to  sustain  the  insurance:  Anderson  v.  Morice,  L. 
R.  10  C.  P.  at  p.  619 ;  Colonial  Ins.  Co.  v.  Adelaide  Ins.  Co., 
12  App.  Cas.  128.  The  peril  must  be  such  that  its  happen- 
ing might  bring  on  the  insured  a  pecunij^ry  loss,  but  it  is 
sufficient  that  it  might  bring  a  loss,  and  by  no  means  neces- 
sary that  it  should  certainly  have  that  consequence  were  it 
to  happen:  Anderson  v.  Morice,  1  App.  Cas.  742,  per  Lord 
O'Hagen.''  A  common  carrier  has  an  insurable  interest  in  the 
goods  carried  by  him,  which  he  may  insure  to  their  full  value 
without  regard  to  his  liability  to  the  owner  of  the  goods: 
Crowley  v.  Cohen,  3  B.  &  A.  478 ;  London  and  North  Western 
R.  W.  Co.  V.  61\Ti,  1  E.  &  E.  652 ;  so  also  has  a  warehouse- 
man :  Waters  v.  Monarch  Ins.  Co.,  5  E.  &  B.  870. 
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In  many  of  the  States  of  America  there  are  statutes  which 
expressly  declare  that  a  railroad  company  is  liable  for  a  loss 
occasioned  by  fire  escaping  from  its  engines^  and  that  it  has 
an  insurable  interest  in  the  property  for  which  it  may  be 
held  liable  for  such  loss.  There  is  no  case  in  England  or 
Canada^  so  far  as  I  am  aware^  where  it  has  been  held  that  a 
railway  company  has  an  insurable  interest  in  the  property  for 
which  it  may  be  held  liable  for  loss  by  fire  escaping  from  its 
engines.  In  the  State  of  Maine  and  other  States  of  the 
Union  such  a  statute  has  existed  for  many  years.  For  de- 
cisions under  state  law  see  Pratt  v.  Atlantic  and  St.  Law- 
rence R.  W.  Co.,  49  Me.  679 ;  Perley  v.  Eastern  R.  B.  Co., 
98  Mass.  414;  Andrews  v.  Union  M.  F.  Ins.  Co.,  37  Me.  256; 
Lukehart  v.  Western  R.  R.  Corporation,  13  Met.  99.  Counsel 
agreed  that  the  law  in  the  Sitate  of  Maine  at  the  time  the  fire 
in  question  occurred,  was  contained  in  the  Maine  statute,  a 
copy  of  which  has  been  handed  in  since  the  trial,  and  is  as 
follows : — 

"When  a  building  or  other  property  is  injured  by  fire 
communicated  by  a  locomotive  engine,  the  corporation  using 
it  is  responsible  for  such  injury,,  and  it  has  an  insurable  in- 
terest in  the  property  along  the  route,  for  which  it  is  respon- 
sible, and  may  procure  insurance  thereon.  But  such  corpora- 
tions shall  be  entitled  to  the  benefit  of  any  insurance  upon 
such  property  effected  by  the  owner  thereof,  less  the  premium 
and  expense  of  recovery.  Thei  insurance  shall  be  deducted 
from  the  damages,  if  recovered  before  the  damages  are  as- 
sessed, or,  if  not,  the  policy  shall  be!  assigned  to  such  corpora- 
tion, which  may  maintain  an  action  thereon,  or  prosecute, 
at  its  own  expense,  any  action  already  commenced  by  the 
insured,  in  either  case  with  all  the  rights  which  the  insured 
originally  had:''    B.  S.  Maine,  1903,  ch.  61,  sec.  87. 

It  is  clear,  I  think,  that  plaintiffs  had  not  an  interest  in 
property  other  than  their  own  along  their  line  in  Canada  upon 
which  they  could  effect  an  insurance,  and  it  is  very  doubtful, 
I  think,  if  defendants  can  issue  a  valid  policv  to  cover  a  case 
of  that  kind.  Plaintiffs  are  incorporated  in  Ontario.  As- 
suming that  they  could  not  take  such  a  risk  in  Canada,  does 
that  preclude  them  from  issuing  a  policy  and  taking  a  risk  in 
the  State  of  Maine,  where  the  law  declares  that  a  railway  com- 
pany has  an  insurable  interest  in  such  property  ?  Would  this 
be  an  attempt  to  enlarge  the  powers  of  defendants,  by  virtue 
of  a  foreign  statute?  That  depends,  it  seems  to  me,  upon 
whether  or  not  the  statute  declaring  the  insurable  interest  has 
relation  to  the  railway  company  or  to  the  insurance  company. 
Manifestly  to  the  railway  company.  It  simply  brings  within 
the  scope  of  the  powers  of  the  insurance  company  property 


502  2'^^'   ONTARIO    WEEKLY  REPORTER. 

which  was  not  before  within  their  power  to  insure,  because  it 
declares  that  the  railway  corporation  who  are'  made  liable  for 
loss  have  an  insurable  interest,  and  the  insurance  company, 
by  virtue  of  their  charter,  may  insure  where  an  insurable  in- 
terest exists.  .  .  .  Suppose  the  law  were  changed  in  On- 
tario, and  it  was  declared  that  all  railways  having  a  charter 
from  the  province  had  an  insurable  interest  in  property  along 
their  lines,  could  it  be  said  that  in  such  a  case  an  insurance 
company,  who  could  not  before  the  Act  take*  such  a  risk, 
would  not,  on  the  amendment  of  the  law,  be  entitled  to  take 
it;  and  does  it  make  any  difference  that  the  law  passed  de- 
claring the  intelrest  insurable  is  that  of  a  foreign  state  where 
the  property  is  situated  ?  I  think  not.  See  Lindley^s  Law  of 
Companies,  6th  ed.,  p.  1226. 

Defendants  issue  a  policy  upon  such  property  as  they  may 
insure,  in  which  plaintiffs  have  an  insurable  interest,  and 
although  that  property  happens  to  be  in  the  State  of  Maine, 
and  the  interest  is  made  insurable  by  the  statute  of  that  State, 
I  am  of  opinion  that  the  policy  is  a  valid  policy,  and  covers  the 
risk  intended  to  be  covered,  as  evidenced  by  the  policy  of 
insurance  in  question. 

Plaintiffs  called  one  witness  who  is  described  as  "insurance 
commissioner"  in  the  employment  of  plaintiffs,  who  stated 
that  plaintiffs  desired  to  insure  themselves  against  claims 
made  by  the  owners  of  standing  timber  caused  by  sparks  from 
plaintiffs'  locomotives,  and  that  their  liabilitv  for  said  stand- 
ing  timber  alone:  their  line  through  the  State  of  Maine  is  a 
paramount  liability,  and  that  he  thought  in  the  present  case 
they  were  insuring  against  that  liability.  On  cross-exami- 
nation, however,  it  appeared  that  the  witness  did  not  see  any 
person  connected  with  defendants  in  regard  to  the  policy. 
He  simply  employed  a  broker,  who  transacted  the  business 
with  defendants'  agents  at  Montreal.  I  do  not  think  evidence 
of  this  kind  can  in  any  way  affect  the  rights  of  the  parties  as 
evidenced  by  the  written  instrument.  The  mistake,  if  there 
were  one,  was  not  mutual,  and  what  the  agent  who  effected 
the  insurance  may  have  thought  cannot  be  material :  Pollock's 
Law  of  Contracts,  7th  ed.,  p.  485 ;  Smith  v.  Hughes,  L.  R.  6 
Q.  B.  597,  603-7,  610. 

It  was  further  urged  that  the  railway  passes  through  a 
wooded  coimtrv  where  the  loss  must  chieflv  be  that  of  stand- 
ing  timber,  but  upon  the  trial  it  was  shewn  that  there  was 
more  than  $500,000  worth  of  property  along  the  line  that 
would  fall  within  the  class  of  property  which  defendants 
might  insure  under  their  statutory  powers. 
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I  think  that  the  policy  in  question  is  a  valid  policy,  in  full 
force  and  effect,  and  binding  on  defendants,  and  that  by  the 
policy  plaintiffs  have  been  fully  insured  and  indemnified 
against  claims  for  loss  or  damage  to  such  property  as  de- 
fendants have  power  to  insure. 

Action  dismissed  with  costs. 


Anglin,  J.  March  24tu.  1905. 

TRIAL. 

WALL  v.  WALL. 

Distribution  of  Estate — Intestacy — Next  of  Kin — Action  for 
Administration — Issue  as  to  Legitimacy — Aministratrix 
— Costs. 

Action  for  administration  of  estate  of  Catherine  Wall,  and 
for  an  injunction  restraining  defendant  from  dealing  with  or 
disposing  of  such  estate. 

E.  S.  Robertson,  Stratford,  and  J.  J.  Coughlin,  Strat- 
ford, for  plaintiff. 

S.  C.  Smoke  and  W.  M.  Charlton,  Brantford,  for  de- 
fendant. 

Anolin,  J.: — Plaintiff  is  a  nephew  of  Catherine  Wall, 
who  died  intestate  at  Brantford  on  19th  March,  1903.  De- 
fendant, who  asserts  that  she  is  the  daughter  of  the  intestate, 
was  granted  letters  of  administration  to  her  estate  in  April, 
1903.  Plaintiff  asserts  the  illegitimacy  of  defendant,  and 
that  he  is  sole  next  of  kin  of  the  intestate,  and  seeks  a  judg- 
ment for  the  administration  of  her  estate  and  an  injunction 
restraining  defendant  from  dealing  with  or  disposing  of  such 
estate.  There  is  no  claim  made  that  the  letters  of  adminis- 
tration should  be  set  aside. 

The  admissibility  of  much  of  the  evidence  adduced  by 
plaintiffs  was  questioned.  L^pon  evidence  which  is,  I  think, 
dearly  unexceptionable,  I  am  compelled  to  find  that  it  has 
been  established  that  Catherine  Wall,  the  intestate,  was  never 
married,  and  that  defendant  is  her  ille?gitimate  child.  The 
relationship  of  plaintiff  to  the  intestate,  as  alleged  by  him,  I 
find  to  be  suflSciently  proven;  but  the  evidence  does  not  satis- 
fy me  that  he  is  the  sole  next  of  kin  of  the  intestate. 


504  2'^^  ONTARIO   WEEKLY  REPORTER. 

Judgment  will,  therefore,  be  entered  for  administration 
and  for  an  injunction  as  prayed  by  plaintiff.  The  reference 
will  be  to  the  Master  at  Brantf  ord.  There  will  also  be  an  order 
that  defendant  shall  forthwith  pay  into  Court  the  moneys  of 
the  estate  which  she  admits  holding. 

In  view  of  the  fact  that  defendant  is  administratrix  of  the 
estate  of  the  intestate,  and  that  it  was  quite  reasonable  that 
she  should  require  plaintiff  to  prove  in  a  court  of  law  that  she 
has  no  beneficial  interest  in  that  estate,  costs  of  all  parties  of 
this  action  should,  I  think,  be  paid  out  of  the  estate  of  Cathe- 
rine Wall. 

Further  directions  and  subsequent  costs  will  be  resented. 


AxGLiN,  J.  March  25tii,  1905. 

TRIAL. 

UXIVEEISITY  OF  TORONTO  v.  CITY  OF  TORONTO. 

Way — Dedication — Lease  to  Municipaliti^ — Contract  —  Con- 
struction — Express  Restrictions — Exclusion  of  Others — 
Forfeiture — Injunction. 

Action  for  a  declaration  of  forfeiture  of  a  lease,  or,  in  the 
alternative,  for  a  mandatory  injunction,  in  the  circumstances 
mentioned  in  the  judgment. 

J.  A.  Paterson,  K.C.,  for  plaintiffs. 
J.  S.  FuUerton,  K.C.,  for  defendants. 

Anglin,  J. : — The  Bursar  of  the  University  and  Colleges 
of  Toronto,  in  the  year  1859,  leased  to  the  corporation  of  the 
City  of  Toronto,  for  a  term  of  999  years,  the  property  known 
as  the  Queen^s  park  and  the  two  avenues  known  as  the  Queen 
street  avenue  and  the  Yonge  street  avenue,  subject  to  certain 
reservations  and  restrictions.  At  this  time  the  Queen  street 
avenue  was  fenced  in  on  both  sides,  and,  except  through  the 
gateways  at  the  north  and  south  ends,  and  at  the  intersection 
of  Caer  Howell  street,  there  were  no  public  approaches  to  it. 
These  fences  the  lessees  covenanted  to  maintain  and  repair. 
In  1886  plaintiffs,  conceiving  that  defendants  had  broken 
their  covenants  in  the  lease  of  1859,  brought  action  to  have 
such  lease  forfeited  and  avoided.  In  that  action  judgment 
was,  on  31st  January,  1888,  entered  for  plaintiffs  as  prayed. 
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As  a  result  of  negotiations^  pending  an  application  by  de- 
fendants to  vacate  this  judgment,  a  new  agreement  between 
the  city  and  the  University  was  concluded  in  1889,  which  was 
ratified  by  an  Act  of  the  legislature,  52  Vict^  ch.  63  (0.) 

One  of  the  principal  complaints  made  by  the  University 
authorities  had  been  that,  instead  of  maintaining  the  fences 
upon  the  park  and  avenues,  as  agreed,  the  municipal  corpora- 
tion had  caused  or  permitted  various  public  entrances  to  be 
made  into  these  avenues  and  into  the  park  itself,  and  had 
caused  or  permitted  portions  of  the  fences  which  they  were 
so  bound  to  maintain,  to  be  removed  for  that  purpose.  Op- 
posite to  the  eastern  end  of  Anderson  street  6  feet  of  fencing 
had  been  removed  to  admit  of  the  construction  of  a  footpath, 
6  feet  wide,  which  extended  the  sidewalk  on  the  north  side 
of  Anderson  street  through  the  western  fence  of  the  Queen 
street  avenue  to  the  western  footpath  or  sidewalk  running  up 
the  avenue. 

By  the  agreement  of  1889  the  judgment  of  forfeiture  ob- 
tained by  the  University  was  vacatAi,  and  the  University  .  .  . 
consented  to  and  iK)nfirmed  all  existing  street  openings  into 
the  Queen's  park  and  avenues,  and,  amongst  them,  **  Ander- 
son street,  footpath  6  feet  wide,''  as  if  agreed  upon  in  pursu- 
ance of  the  lease  of  1859. 

By  the  same  agreement  the  Yonge  street  avenue  and  the 
Queen  street  avenue  were  dedicated  by  Her  Majesty  to  the 
public,  all  restrictions  as  to  traffic  being  removed,  "subject 
to  conditions  hereinafter  set  forth,"  which  do  not  affect  the 
matters  now  under  consideration.  The  lease  of  1859,  as  modi- 
fied, should,  the  parties  further  agreed,  remain  in  full  force 
and  effect. 

Anderson  street  has  a  width  of  about  40  feet.  Until  re- 
cently defendants  have  maintained  a  fence  across  the  southerly 
34  fe^  of  its  eastern  end,  to  the  satisfaction  of  plaintiffs. 
In  the  summer  of  1904  defendants'  engineer  caused  this  fence 
to  be  removed,  and  proceeded  to  grade  and  construct,  as  a 
roadwav  for  vehicular  traffic,  an  extension  of  Anderson  street 
across  the  Queen  street  avenue,  cutting  through  a  concrete 
sidewalk  constructed  on  the  west  side  of  such  avenue,  and 
also  removing  some  trees  which  stood  in  the  line  of  the  new 
highway.  The  lease  of  1859  required  the  lessees  to  preserve 
and  keep  in  good  order  the  trees  planted  in  the  park  and 
avenues. 

Plaintiffs  allege  that  these  acts  worked  a  forfeiture  of  the 
lease  held  by  defendants,  and  they  ask  a  judgment  so  declar- 
ing, and  ordering  the  delivery  up  and  cancellation  of  the 
lease.     In  the  alternative  they  claim  a  mandatory  injunction 
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requiring  defendants  to  restore  the  Queen  street  avenue  to  its 
former  condition,  to  replace  the  fence  across  the  southerly  34 
feet  of  Anderson  street,  and  to  refrain  "  from  using  Anderson 
street  as  an  access  to  that  avenue  to  any  larger  extent  than  the 
footpath  6  feet  wide/^ 

Defendants  assert  a  right  under  the  agreement  of  1889 
to  do  what  has  been  done;  and,  in  any  event,  they  aver  that 
the  acts  complained  of  were  done  by  their  engineer  without 
authority,  and  should  not  be  held  to  work  a  forfeiture  of  their 
lease. 

Under  the  original  lease  of  1859  it  is  conceded  that  de- 
fendants had  no  rights  such  as  they  assert  in  this  action.  Mr. 
FuUerton  contends  that  by  the  dedication  of  the  Queen  street 
avenue  to  the  public,  under  the  agreement  of  1889,  and  the 
removal  of  all  restrictions  as  to  traffic  thereon,  the  right  to 
open  streets  into  that  avenue  was  conferred  upon  the  muni- 
cipality as  one  of  the  incidents  of  its  dedication  as  a  high- 
way; .  .  .  that,  because  this  dedication  is  made  in  ex- 
press terms  "subject  to  conditions  hereinafter  set  forth,'^  it 
is  necessarily  .freed  from  all  other  restrictions  to  be  inferred 
either  from  circumstances  surrounding  the  dedication,  or 
from  earlier  provisions  of  the  instrument  by  which  it  is  made. 
It  is  conceded  that  a  party  taking  by  dedication  can  only 
claim  secundum  formam  doni,  but  counsel  for  defendants 
stoutly  maintains  that  the  expression  of  certain  restrictions 
or  limitations  excludes  any  inference  of  others. 

The  rule  or  canon  of  construction  upon  which  this  argu- 
ment rests,  though  of  undoubted  force,  "  is  not  of  universal 
application.  It  depends  upon  the  intention  of  the  parties  as 
it  can  be  discovered  upon  the  face  of  the  instrument  or  upon 
the  transaction:"  Saunders  v.  Evans,  8  H.  L.  C.  at  p.  729. 
A  guide  to  enable  the  Court  to  ascertain  that  intention,  which 
when  clearly  discerned  must  govern,  it  necessarily  yields  to 
clearer  and  more  conclusive  indications  afforded  by  the  lan- 
guage of  the  instrument. 

In  the  present  instance  the  clause  of  the  agreement  of 
1859  containing  the  words  of  dedication  of  the  Queen  street 
avenue  is  immediately  preceded  by  the  clause  confirming, 
amongst  others,  as  an  existing  street  opening  into  that  avenue, 
shewn  on  the  plan  to  the  agreement  annexed,  ''Anderson 
street,  footpath  6  feet  wide."  .  .  .  The  presence  of  this 
provision  in  the  agreement  is,  in  my  opinion,  entirely  incon- 
sistent with  the  existence  of  an  intention  that  the  dedication 
which  follows  it  should  be  unqualified  and  absolute.  .  .  . 
I  cannot  read  these  words  of  limitation  or  restriction  as  tanta- 
mount to  "  subject  to  the  conditions  hereinafter  set  forth  and 
no  others." 
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Secundum  fonnam  doni  the  municipal  corporation  are, 
in  my  opinion,  restricted  in  their  use  of  the  Queen  street 
avenue  as  a  highway,  as  to  street  openings  into  it,  by  the  pro- 
visions of  the  clause  which  specifies  the  openings  existing  in 
1889,  and  in  terms  as  such  confirms  them. 

It  follows  that  the  acts  of  the  city  engineer  in  removing 
the  fence  in  question  and  extending  Anderson  street  were  in 
violation  of  the  rights  of  plaintiffs.  But,  upon  the  evidence, 
I  am  not  satisfied  that  these  acts  were  so  clearly  authorized 
by  defendants  that  they  should  be  held  to  have  forfeited  their 
rights  as  lessees  or  donees  of  plaintiffs. 

There  will,  therefore,  be  judgment  for  plaintiffs  for  the 
injimction  which  they  claim.  Inasmuch  as  defendants  have 
unsuccessfully  sought  to  maintain  a  right  to  do  that  which 
they  will  now  be  enjoined  from  continuing,  they  must  pay 
the  costs  of  plaintiffs  of  this  action.  On  the  motion  for  in- 
terim injunction  there  will  be  no  costs  to  either  party. 


March  25th,  1905. 
.divisional  court. 

COOKE  V.  McMillan. 

Vendor  and  Purchaser — Contract  for  Sale  and  Purchase  of 
Land — Specific  Performance — Objection  of  Purchaser — 
Jurisdiction  of  Court  over  Foreign  Defendant — Title — 
Will— Conveyance  by  Executors — Period  of  Distribution 
— Further  Evidence  on  Appeal. 

Appeal  by  defendant  from  judgment  of  Idington,  J.,  4 
0.  W.  B.  523,  in  favour  of  plaintiff  in  action  by  vendor  for 
specific  performance  of  a  contract  for  the  sale  and  purchase 
of  land. 

A.  B.  Clute,  for  defendant. 

M.  H.  Ludwig,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Street, 
J.,  Anolin,  J.),  was  delivered  by 

Palconbridge,  C.J. : — Instead  of  making  the  usual  de- 
ofPf*  for  <;T)ecific  performance  with  a  reference  as  to  title,  the 
trial  Judge,  at  the  request  of  the  parties,  disposed  of  the  ob- 
jection to  the  title  in  the  manner  set  forth  in  the  report  of 
his  judgment  (4  0.  W.  B.  523.) 
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There  did  not  appear  to  be  evidence  before  as  as  to  whe- 
ther plaintiff's  brother  John  Henry  Cooke  died  in  the  life- 
time of  the  mother  Phoebe  Cooke.  Xo  doabt  the  fact  was  in 
thd  minds  of  the  counsel  who  appeared  at  the  trials  and  was 
made  known  to  the  Judge. 

At  the  close  of  the  argument  we  intimated  that  if  the 
fact  was  that  John  Henry  Cooke  did  die  before  his  mother, 
the  judgment  was  right  and  would  be  upheld. 

It  is  now  stated  on  affidavit  that  John  Henrv  Cooke  died 
on  20th  February,  1882,  and  his  mother,  Phcebe  Cooke,  on 
22nd  August,  1887. 

We  agree  that  the  trustees  had  the  right  to  make  the  con- 
veyance on  which  plaintiff's  title  rests. 

Appeal  dismissed  with  costs. 


THE 
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HoDcms,  Master  in  Ordinary.  March  21st,  1892. 

master's  office. 

Be  sun  lithographing  CO. 

Gompanti — Winding-up — Meeting  of  Creditors — Winding-up 
Act,  R,  8.  C,  ch.  129y  sec.  19 — Necessity  for  Submission  of 
Specific  Questions, 

In  the  course  of  a  reference  for  the  winding-up  of  the 
company,  a  question  arose  as  to  the  terms  of  an  order  author- 
izing a  meeting  of  creditors. 

The  Master  : — On  the  14th  instant  I  made  an  order  for 
the^  submission  to  a  meeting  of  creditors  of  two  specific  ques- 
tions, and  the  draft  minutes  ask  a  general  reference  of  unde- 
fined questions  to  the  proposed  meeting. 

The  English  Eule,  (46)  provides  that  the  liquidator  shall 
give  notice  of  the  matter  upon  which  the  Judge  desires  to 
ascertain  the  wishes  of  creditors  and  contributories.  And  in 
this  case  the  liquidator  objects  to  any  other  matters  than  those 
asked  for  in  the  notice  of  motion. 

It  would  seem  from  the  reference  to  cases  that  specific 
questions,  and  not  general  and  undefined  questions,  are,  ac- 
cording to  the  English  practice,  the  only  ones  authorized. 
And  this  seems  reasonable  from  the  fact  that  the  creditors 
who  have  the  right  to  attend  may  delegate  that  right  to  a 
proxy  or  agent,  and  they  ought,  therefore,  to  know  the  specific 
matters  affecting  their  interests  in  the  winding-up  upon  which 
the  Court  desires  to  ascertain  their  wishes.  To  do  otherwise 
would  be  to  leave  creditors  residing  in  foreigp  countries  or 
at  a  distance  from  the  place  of  meeting  to  the  discretion  of 
their  proxy,  who  would  not  be  bound  by  specific  instructions 
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cn  general  or  undefined  questions  or  matters,  as  he  would  be 
on  the  specific  questions  stated  in  the  notice  to  creditors 
calling  the  meeting. 

These  specific  questions  may  be  held  to  make  the  proposed 
meeting  a  special  meeting,  and  the  usual  rule  applicable  to 
special  meetings  is  that  the  business  of  such  special  meeting 
should  b^  distinctly  sp^ified  in  the  notice  calling  it. 

Besides,  it  has  come  out  in  evidence  that  money  conflidera- 
tions  to  procure  proxies  for  votes  at  the  informal  meeting 
have  been  offered,  and  in  view  of  such  offers,  I  do  not  con- 
sider it  in  the  interest  of  creditors  or  of  justice  that  the  voting 
power  of  proxies  or  agents  of  absent  creditors  should  be  en- 
larged so  as  to  enable  them  to  act  without  specific  instructions 
on  general  and  undefined  matters  at  this  meeting. 

So  that  the  creditors  may  be  fully  informed  of  the  action 
of  the  Couii;,  it  will  be  proper  to  direct  that  a  copy  of  Mr. 
Justice  Ferguson's  order  and  of  my  own  shall  be  enclosed  to 
the  creditors. 


I 


HoDGiNS,  Master  in  Ordinary.  .    June  IIth^  1892. 


master's  office. 


Re  sun  lithographing  CO. 

Company — Winding-up — Meeting  of  Creditors — Winding-up 
Act,  E,  S.  C,  ch.  129,  sec.  19 — Notices — Form  of — Time 
for  Issuing — Objections — Waiver — Stay  of  Proceedings — 
Costs. 

In  the  course  of  a  reference  for  the  winding-up  of  the 
company  a  meeting  of  creditors  was  held,  as  to  which  objec- 
tions were  taken  by  certain  of  the  creditors. 

The  Master. — In  this  case  certain  creditors  of  the  above 
company,  Walter  Raine,  George  Parquhar,  and  Charles 
Farquhar,  obtained  an  order  on  the  14:th  March  last  directing 
that  a  meeting  of  the  creditors  of  the  company  should  be 
summoned  pursuant  to  the  statute,  to  be  held  on  the  28th 
April,  for  the  purpose  of  ascertaining  their  wishes:  Ist, 
whether  further  proceedings  should  be  taken  to  establish  the 
allegecl  liability  of  the  contributories ;  and  2nd,  whether  the 
claim  of  Charles  Farquhar  as  a  creditor  (one  of  these  appli- 
cant?) should  be  further  contested. 


/ 
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The  application  was  partly  founded  upon  the  proceedings 
of  an  informal  meeting  which  had  been  called  by  the  liqui- 
dator on  his  own  authority  on  the  23rd  and  27th  February 
last,  and  on  the  evidence  adduced  in  support  of  the  motion. 

The  meeting  of  creditors  under  the  order  was  held  on  the 
day  appointed,  at  which  it  appears  36  creditors  were  repre- 
sented in  person  or  by  proxy. 

Objections  have  been  taken  by  the  creditors  who  obtained 
the  order  for  the  meeting,  that  no  proper  notices  were 
issued  by  the  liquidator  calling  it,  and  that  in  any  event  the 
notices,  such  as  they  were,  were  not  issued  within  the  time 
limited  by  the  order  of  the  14th  March. 

By  that  order  it  was  directed  that  the  notice  summoning 
the  said  meeting  should  notify  the  creditors  of  the  purpose 
for  which  it  was  summoned,  as  thereinbefore  stated,  and  that 
copies  of  the  order  and  of  the  order  of  Mr.  Justice  Ferguson 
made  on  the  same  date  should  be  enclosed  with  such  notice; 
and  that  the  same  should  be  sent  by  the  said  liquidator  to  each 
creditor  by  registered  letter  post-paid,  or  on  or  before  the 
24th  instant. 

The  liquidator  appears  to  have  prepared  no  separate  no- 
tice of  his  own,  but  to  have  sent  by  registered  letter  to  the 
creditors  named  in  exhibit  A.  to  his  affidavit,  printed  copies 
of  the  two  orders  directed  by  the  order  calling  the  meeting, 
and  in  which  were  specified  its  objects  and  the  time  and  place 
at  which  it  was  to  be  held. 

There  are  as  a  general  rule  three  essential  matters  con- 
cerning such  meetings  in  respect  of  which  the  creditors  are 
entitled  to  notice:  the  time,  the  place,  and  the  business  pro- 
posed to  be  transacted.  The  order  calling  the  meeting  pro- 
vided for  all  these,  and  I  think  the  want  of  a  special  notice 
from  the  liquidator  giving  precisely  the  same  information 
should  not  invalidate  the  meeting.  See  further  In  re  London 
and  Mediterranean  Bank,  37  L.  J.  Ch.  at  p.  537,  per  Selwyn, 
L.J. 

But  it  appears  that  the  creditors  who  now  take  this  objec- 
tion were  present  at  the  meeting  together  with  their  respec- 
tive solicitors,  and  made  no  objections  to  the  regularity  of  the 
meeting,  but  took  an  active  part  in  its  proceedings  and  voted 
on  the  varioua  resolutions  submitted  to  the  meeting. 

In  In  re  British  Sugar  Refining  Co.,  3  K  &  J.  at  p.  417,  Sir 

W.  Page  Wood,  V.-C,  thus  answered  a  similar  objector: 
'•'You  have  come  here  after  having  accepted  notice  of  the 
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meeting;  you  have  no  pretence  for  saying  you  knew  nothing 
of  it;  you  were  present;  you  raised  no  question  as  to  iha 
regularity  of  the  meeting,  .  .  .  and  now  you  come  .  . 
to  ask  the  Court  summarily  to  relieve  you  by  striking  you  off 
the  register."  And  he  intimated  that  such  an  application 
must  be  negatived.  He  further  intimated  that  where  parties 
had  notice  in  effect  and  substance  of  the  calling  of  a  meet- 
ing, non-compliance  with  the  provisions  in  the  deed  of  ar- 
rangements as  to  advertising  meetings,  would  not  invalidate 
the  meeting  nor  make  its  proceedings  irregular. 

And  in  the  United  States  Courts  a  similar  rule  prevails. 
Thus  in  Kinton  v.  McAlpine,  5  Fed.  Eep.  737,  it  was  held 
that  if  parties  complaining  of  want  of  proper  notice  attend 
and  take  part  in  the  deliberations  and  actions  of  a  meeting 
they  are  estopped  from  denying  its  legality,  for  want  of  such 
notice.  See  also  Jones  v.  Milton,  7  Ind.  547,  and  Schenec- 
tady v.  Thatcher,  UN.  Y.  102. 

The  rule  also  applies  to  corporation  and  other  elections. 
In  Eex  v.  Slythe,  6  B.  &  C.  240,  Lord  Tenterden,  C. J.,  said : 
"  It  has  been  generally  considered  a  rule  of  corporation  law, 
that  a  person  is  not  to  be  permitted  to  impeach  a  title  con- 
ferred by  an  election  in  which  he  has  concurred,^'  And  Mac- 
aulay,  C.J.,  in  Regina  v.  Parker,  2  C.  P.  15,  expressed  the 
same  opinion,  adding  that  such  a  nile  was  applicable  where 
all  the  facts  were  known  to,  or  susceptible  of  being  readily 
ascertained  by,  the  parties,  and  no  new  information  had  been 
acquired  by  them  that  might  not  have  been  readily  had  be- 
fore as  well  as  after  the  election.  See  also  Eex  v.  Chetwynd, 
7  B.  &  C.  695. 

The  purpose  of  the  notice  referred  to  is  to  give  those  who 
are  interested  in  the  subject  matter  an  opportunity  of  having 
a  voice  in  what  is  to  be  done  at  the  meeting,  of  making  them- 
«?elves  members  of  it,  and  of  taking  part  in  its  deliberations 
and  actions. 

A  further  objection  made  by  these  parties  is  that  the  two 
orders  were  not  mailed  to  the  creditors  within  the  time 
directed  by  the  order  of  the  14th  March.  The  answer  in 
part  to  this  is,  that  one  of  the  parties  who  obtained  the  order 
for  the  meeting  did  not  furnish  the  liquidator  with  a  copy  of 
Mr.  Justice  Ferguson^s  order  (as  he  was  the  party  who  had 
obtained  that  order)  until  the  26th  March — two  days  after 
the  time  limited  for  mailing  the  notice  to  creditors.  So, 
apart  from  the  question  of  waiver  of  this  objection  by  all 
of  these  parties  attending  the  meeting,  it  does  not  lie  in  the 
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mouth  of  one  of  them  to  complain  of  a  delay  which  he  was 
ingtrumental  in  causing. 

The  liquidator  has  been  cross-examined  on  his  affidavit  as 
to  tiie  notice  to  creditors,  and  he  has  stated  that  in  his  opin- 
ion the  notices  were  issued  in  sufficient  time  for  creditors, 
even  those  in  England,  to  be  notified;  and  he  adds  that  in  his 
opinion  90  per  cent,  of  the  creditors  were  present  at  the  meet- 
ing. I  must  therefore  hold  that  the  meeting  was  duly  called 
and  held. 

The  result  of  the  vote  of  the  meeting  is  that  24  creditors 
were  in  favour  of  proceeding  with  the  winding-up  and  11 
against  it.  But  I  am  asked  to  consider  "  the  amount  of  the 
debt  due  to  each  creditor.^'  Neither  the  liquidator  nor  the 
parties  who  obtained  the  order  for  the  meeting  agree  on  the 
lespective  claims  of  creditors,  and  as  a  matter  of  fact  it  has 
not  yet  been  definitely  ascertaiaed  how  much  is  due  to  each  of 
the  creditors.  Neither  of  the  parties  have  furnished  me  with 
any  data  or  schedule  by  which  I  can  arrive  at  the  amounts 
due  to  each  creditor  so  as  to  get  the  full  aggregate  liability 
of  this  company  to  its  creditors.  Nor  is  there  any  provision 
m  the  order  as  to  how  the  amount  of  the  debt  due  to  each  > 
creditor  is  to  be  ascertained.  And  if  the  ascertainment  of 
the  debts  due  creditors  is  material  in  this  proceeding,  the 
obstTvations  of  Sir  W.  M.  James,  L.J.,  in  In  re  Albert  Life 
Assurance  Co.,  L.  E.  6  Ch.  at  p.  386,  are  appropriate:  "In 
order  to  enable  the  majority  to  bind  the  minority,  the  Court 
must  be  satisfied  that  there  is  a  meeting  of  creditors  the 
amounts  of  whose  debts  can  be  estimated  .  .  .  before  it 
will  interfere  to  enforce  that  which  the  large  majority  think 
the  most  beneficial  way  for  them  to  get  their  claims  satis- 
fied. .  .  .  But  here  the  Court  reallv  has  no  data  bv 
which  it  can  be  at  all  ascertained  what  the  claims  of  the 
creditors  are.**  And  it  is  further  essential  for  the  Court  to 
know  not  only  the  number  of  the  creditors  voting,  and  the 
amount  of  their  debts,  but  also  the  reasons  they  assign  for 
the  conclusions  arrived  at,  and  here  the  creditors  desiring  to 
stay  these  proceedings  give  no  reasons  for  their  policy  in  so 
seeking  to  bar  the  wishes  of  the  majority  of  the  creditors: 
Spe  In  re  (rreat  Western  (Forest  of  Dean)  Coal  Consumers' 
Co.,  21  Ch.  D.  769. 

The  case  in  L.  R.  6  Ch.  386  to  which  T  have  referred,  and 
the  case  of  Ex  p.  Totty.  29  L.  Jj  Ch.  702,  may  also  be  referred 
to  as  to  the  effect  of  the  vote  of  meetings  of  creditors  in  cer- 
tain matters  in  winding-up  proceedings.  Practically  the 
effort  of  these  parties  to  induce  creditors  to  allow  a  disputed 
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claim  at  the  amount  fixed  by  the  creditor  may  be  said  to  par- 
take of  some  of  the  qualities  of  a  compromise,  and  ought  to 
come  within  the  rules  governing  compromises;  whUe  the 
effort  to  relieve  the  alleged  contributories  of  their  liability 
for  the  amounts  claimed  by  the  liquidator  against  them  would 
seem  to  be  subject  to  the  objections  of  Kindersley,  V.-C,  as 
an  attempt  to  compel  a  section  of  the  creditors  of  the  com- 
pany to  take  less  than  what  perhaps  they  would  be  entitled 
to  in  the  ordinary  course  of  a  winding-up  proceeding,  and 
that  too  without  the  reasons  for  such  a  policy  being  fully 
disclosed  to  the  creditors  and  Court. 

I  think,  therefore,  that  the  liquidator  is  entitled  to  an 
order  removing  the  stay  of  proceedings  under  the  winding-up 
order  made  in  the  order  of  the  14th  March. 

I  cannot  charge  the  estate  with  the  costs  of  these  proceed- 
ings; and  I  think  the  liquidator  is  entitled  to  his  costs  of  tiie 
order  of  the  14th  March  and  the  proceedings  thereunder,  and 
of  this  application,  against  the  parties  named  in  that  order. 


Scott,  Loo.  Master  at  Ottawa.  March  24th,  1905. 


MASTER  S  OFFICE. 

Be  HARRIS,  CAMPBELL,  AND  BOYDEN  FURNITURE 

CO.  OF  OTTAWA. 

DOUGLAS'S  CASE. 

Company — Winding-up — Contrihntorif  —  Payment  for  Shcres 
— Book-keeping  Entries  —  Credit  of  Company's  otun 
Moneys — Avdit — Estoppel. 

Application  by  the  liquidator  to  settle  C.  A.  Douglas  on 
the  list  of  contributories,  for  the  sum  of  $2,000  on  account 
of  30  shares  of  capital  stock  of  the  par  value  of  $100  a  share. 

J.  E.  O'Meara,  Ottawa,  for  the  liquidator. 

ft.  P.  Henderson,  Ottawa,  for  Douglas. 

The  Master. — The  proposed  contributory  wa^  one  of  the 
original  corporators,  and  was  president  of  the  company  from 
its  inception.  He  asserts  that  he  paid  $3,000  in  cash  for  the 
stock,  and  holds  scrip  certificates  representing  the  shares  as 
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fully  paid  up.    The  facts  are  not  in  dispute  and  are  as  fol- 
lows:— 

The  business  for  the  taking  over  of  which  the  company 
was  organized  was  formerly  carried  on  by  B.  P.  Harris 
junior  and  W.  J.  Campbell,  under  the  firm  name  of  Harris 
&  Campbell.  By  an  agreemefnt  embodied  in  two  letters,  both 
dated  6th  October,  1900,  in  consideration  of  Douglas's  aid- 
ing in  the  formation  of  the  proposed  company  and  subscrib- 
ing for  30  shares  of  stock,  B.  P.  Harris  junior,  W.  J.  Camp- 
^bell,  and  one  Joseph  Boyden  undertook  to  pay  the  several 
calls  on  the  shares  so  subscribed  to  the  extent  of  $2,000,  or  at 
their  option  to  pay  Douglas  $2,000  in  cash.  It  is  not  con- 
tended that  this  agreement  was  ever  adopted  by  the  company. 
It  was  never  the  intention  that  it  should  bind  any  one  but 
the  parties  to  it.  The  debt  to  Douglas  arising  out  of  it  re- 
mained always  the  debt  of  Boyden,  Harris,  and  Campbell. 

The  company  were  incorporated  on  12th  October,  1900. 
under  the  Ontario  Joint  Stock  Companies  Act,  and  on  6th 
November  entered  into  an  agreement,  varied  by  a  supple- 
mentary one,  dated  26th  February,  1901,  for  the  taking  over 
of  the  business  on  the  following  terms:  the  company  pur- 
chased all  the  assets  of  the  firm  of  Harris  &  Campbell,  in- 
dnding  real  estate,  plant,  stock  in  trade,  end  book  debts, 
and  covenanted  to  assume  all  its  liabilities,  as  set  forth  in  a 
schedule,  and  to  allot  to  the  two  members  of  the  firm,  and  to 
R.  P.  Harris  senior  and  Thomas  Campbell,  who,  though 
not  members  of  the  firm,  joined  in  the  agreement,  $12,000 
of  stock,  provided  the  book  debts  should  realize  $15,500.  If 
the  book  debts,  however,  realized  less  than  $15,600,  then 
the  vendors  were  to  be  liable  on  their  stock  for  the  shortage. 
If,  on  the  other  hand,  the  book  debts  realized  more  than  the 
sum  named,  the  vendors  were  to  be  entitled  to  the  excess, 
either  in  stock  or  cash.  The  book  debts  are  described  as 
"  all  the  book  debts  and  bills  receivable  set  forth  in  the 
column  headed  'good'  in  the  first  schedule,  but  excluding 
such  book  debts  or  commercial  paper  as  entered  in  the  column 
marked  '  doubtful '  in  the  said  first  schedule."  Xo  schedule 
of  book  debts  appears  ever  to  have  been  attached  to  the 
agreement,  but  b}'^  a  separate  document  of  even  date  certain 
specific  book  debts  totalling  over  $16,000  are  assigned.  None 
of  these  are  marked  either  "  good  "  or  "  doubtful." 

An  account  was  opened  in  the  company's  ledger  in  the 
name  of  Harris  &  Campbell,  to  which  was  credited  various 
amounts  respectively  representing  the  value  of  the  real 
estate,  stock,  and  plant,  and  the  sums  from  time  to  time 
collected  on  account  of  book  debts.  The  total  of  the  latter 
was  $14,678.68.     The  account  is  charged  on  the  debit  side 


516  ^^^  ONTARIO    WEEKLY  REPORTER. 

with  the  liabilities  assumed  by  the  company,  a  sum  of  $911.87 
paid  on  account  of  liabilities  of  the  firm  not  included  in  those 
the  company  were  to  assume,  amounts  carried  from  time  to 
time  to  the  credit  of  the  stock  accounts  of  the  Harrises  and 
Campbells,  two  sums  of  $60  each  paid  in  cash  to  R.  P.  HarrL* 
junior  and  W.  J.  Campbell,  two  amounts  of  $500  each  enter- 
ed as  "  cash,^'  and  six  amount  of  $1,000  entered  as  "  C.  A. 
Douglas/^  E.  P.  Harris  junior  was  secretary-treasurer  of 
the  company,  and  the  books  were  kept  under  his  supervision. 

The  company,  when  paying  the  liabilities,  succeeded  in 
obtaining  a  considerable  reduction,  and  the  amount  so  saved 
was,  pursuant  to  a  resolution  of  the  directors,  divided  among 
the  shareholders.  The  collective  amount  coming  to  the 
Harrises  and  Campbells  was  $600,  a  cheque  for  which  was 
issued  but  indorsed  back  to  the  company  and  credited  on 
stock.  The  stock  of  the  Harrises  and  Campbells  was,  how- 
ever,, never  paid  up  in  full,  and  all  four  will  appear  on  the 
list  of  contributories  for  substantial  amounts. 

The  first  of  the  $600  "  cash  "  debits  is  the  amount  of  a 
cheque  issued  6th  February,  1901,  payable  to  "Harris  & 
Campbell,"  indorsed  by  them,  and  handed  to  C.  A.  Douglas, 
who  deposited  the  amount  to  the  credit  of  his  private  bank 
account.  The  deposit  was  made  on  6th  February,  and  on 
the  same  day  Mr.  Douglas  issued  his  cheque  to  the  company 
for  $1,000,  which  amount  was  placed  to  the  credit  of  his 
stock.  For  some  reason,  not  explained,  this  credit  appears 
as  of  31st  January,  but  the  cheque  is  dated  6th  February. 

The  second  $500  "  cash  "  debit  is  the  amount  of  a  cheque 
issued  1st  April,  1901,  payable  directly  to  Mr.  Douglas,  and 
depositcJd  by  him  as  before,  on  4th  April.  Mr.  Douglas,  as  on 
the  former  occasion,  concurrently  issued  his  cheque  to  the 
compai](v^  for  $1,000,  which  amount  was  placed  to  the  credit 
of  his  stock.  This  cheque,  though  dated  1st  April,  was  not 
deposited  until  4th  April,  nor  paid  until  6th  Aprfl. 

The  $1,000  debit  is  a  book-keepin^y  entry,  the  amount 
beincr  carried  from  the  Harris  &  Campbell  account  to  the 
credit  of  Mr.  Douglas  in  his  stock  account. 

The  two  cheques  for  $500  are  signed  for  the  company  by 
C.  A.  Douglas,  as  president,  and  B.  P.  Harris  junior,  as 
secretary-treasurer,  and  countersigned  by  Joseph  Boyden,  as 
managing  director.  The  scrip  is  dated  22nd  February,  1902, 
and  is  signed  by  Douglas  and  Harris  as  president  and  sec- 
retary-treasurer respectively. 

Such  being  the  facts,  I  have  no  hesitation  in  finding  that 
Mr.  Douglas  still  owes  $2,000  on  account  of  his  stock,  and 
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that  he  must  be  placed  on  the  list  of  contributories  for  that 
amoimt.  The  money  standing  to  the  credit  of  Harris  & 
Campbell  in  the  company^s  books  was  the  company's  money. 
It  was  collected  by  the  company  from  book  debts  which, 
under  the  assignment,  belonged  absolutely  to  the  company, 
although  under  the  terms  of  the  agiieement  collections  were 
to  be  credited  on  the  Harris  &  Campbell  stock.  It  was  sug- 
gested that  a  portion  of  the  amount  might  have  been  col- 
lected from  "  doubtful  '^  debts,  which  remained  the  property 
of  Harris  &  Campbell.  Mr.  E.  P.  Harris  junior  in  his 
evidence  says  that  there  may  have  been  some  of  these  col- 
lected, but  that,  if  so,  the  amount  was  very  trifling.  If  this 
affects  the  question  at  all,  the  onus  is  entirely  on  the  pro- 
posed contributory.  The  company  had  nothing  to  do  with 
any  debts  other  than  those  specifically  assigned  to  them,  and 
I  cannot  assume  that  they  collected  any  that  were  not  their 
own. 

It  was  also  pointed  oiat  that  a  portion  of  the  $600  bonus 
was  the  property  of  Harris  &  Campbell,  the  balance,  of  course, 
belonging  to  R.  P.  Harris  senior  and  Thomas  Campbell. 
I  do  not  see  how  this  circumstance  affects  the  matter.  The 
amount  does  not  appear  fo  have  been  credited  in  the  "  Harris 
&  Campbell  '^  account  at  all,  and,  whether  it  was  or  not,  it 
was  never  mixed  with  the  proceeds  of  collections,  but  was 
specifically  credited  to  stock. 

As  the  money  standing  to  the  credit  of  the  "Harris  & 
Campbell "  account  did  not  belong  to  R.  P.  Harris  junior  or* 
W.  J.  Campbell,  they  had  no  right  whatever  to  draw  any  of 
it  or  have  it  appropriated  to  purposes  other  than  that  con- 
templated by  the  agreement.  That  certain  portions  of  it 
were,  improperly  as  I  must  hold,  paid  out  to  them  or  to 
their  creditors,  cannot  alter  the  matter.  It  follows  that  the 
payments  by  Douglas  were,  to  the  extent  of  $2,000,  made 
out  of  the  company^s  own  money,  and  were  therefore  not 
payments  at  all.  This  is  abundantly  clear  as  to  the  $1,000 
credited  on  the  stock  on  31st  August.  It  is  not  protended 
that  any  money  passed.  It  was  a  mere  book-keeping  entry. 
I  think  it  is  also  true  as  to  $500  out  of  each  of  the  $1,000 
payments  of  6th  February  and  1st  April.  On  both  occa- 
sions the  compan3r^s  cheque  was  in  Mr.  Douglases  bank  before 
the  $1,000  was  paid,  so  that  the  money,  if  indeed  any  money 
can  be  said  to  have  passed,  was  clearly  ear-marked.  The 
tuansaction  was  in  effect  the  same  as  in  the  case  of  the 
August  payment,  and  the  parties  could  not,  by  ffoing  through 
the  form  of  exchanging  cheques,  alter  its  nature.  It  must 
be  remembered  that  all  of  the  signatories  to  the  company's 
cheques,  as  well. as  to  the  scrip  eventually  issued,  were,  in- 
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dividually,  parties  to  the  agreement  out  of  which  the  debt  to 
Douglas  arose. 

The  company^s  financial  statements  for  1901,  1902,  and 
1903  are  put  in,  shewing  balances  due  by  Harris  &  Campbell 
at  the  end  of  the  respective  years  arrived  at,  after  debiting 
the  account  with  the  amounts  now  in  question.  Each  of 
these  statements  was  duly  audited,  and  was  adopted  at  the 
annual  meeting  at  the  beginning  of  the  following  year.  The 
liquidator  was  then  the  company^s  auditor.  As  the  results 
only  and  not  the  details  were  submitted  to  the  meetings,  the 
Adoption  of  the  statements  does  not  bind  the  company;  and 
the  liquidator,  as  he  is  now  acting  in  a  totally  different 
capacity,  is  in  no  way  estopped  by  his  conduct  when  auditor, 
from  taking  the  position  he  now  assumes. 

It  is  said  that  the  parties  acted  openly  and  bona  fide  in 
what  they  did,  and  that  most  of  the  shareholders  either  knew 
or  ought  to  have  known  what  was  being  don^.  .  Assuming 
it  to  be  important,  actual  notice  is  not  brought  home  to  any 
one  outside  the  parties  directly  interested ;  and  the**  question 
of  bona  fides  cannot  affect  the  result. 

I  have  examined  the  cases  cited  by  Mr.  Henderson,  but 
they  do  not  assist  him.  They  all  turn  on  the  question  of 
what  is  a  cash  payment  for  stock.  There  was  no  necessity 
for  Mr.  Douglases  paying  cash  for  his  stock.  Any  valuable 
consideration  accepted  knowingly  by  the  company  would  have 
sufficed.  But  to  the  extent  of  the  $2,000  in  question,  no  con- 
sideration whatever  passed  from  him  to  the  company.  He 
must  theii^fore  be  settled  on  the  list  of  contributories  for 
that  amount,  as  asked  by  the  liquidator. 


Cartwright,  Master.  March  27th,  1905. 

CHAMBEKS. 

SMITH  V.  SMITH. 

Trial — Order  Directing  Preliminary  Trial  of  Certain  Ques-- 
tions  of  Law — Separate  Issues  Disposing  of  Whole 
Action — Reasonable  Probahility  of  Estdblisliing  Proposi- 
tions of  Law  —  Rule  259  —  Jurisdiction  of  Master  in 
Chambers, 

Motion  by  defendants   Robert  Jaffray  and  W.  J.  Smith, 
two  of  the  executors  of  the  will  of  John  B.  Smith,  for  an 
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order  under  Rule  269  directing  a  preliminary  trial  of  certain 
issues  arising  in  the  action. 

6.  L.  Smith,  for  applicants. 

J.  E.  Jones,  for  defendant  company. 

T.  P.  Gait,  for  plaintiffs. 

The  Master: — This  is  an  action  brought  by  the  widow 
and  her  children  (all  but  one)  against  two  of  the  executors 
of  the  late  John  B.  Smith,  and  others. 

The  testator  died  on  7th  March,  1894.  His  will  was 
dated  25th  August,  1893.  Probate  issued  on  4th  December, 
1894,  to  Eobert  Jaffray,  William  Jaffray  Smith,  and  Francis 
A.  Smith 

The  testator  was  married  3  times.  The  issue  of  the  first 
marriage  was  an  only  son.  The  second  wife  .  .  .  had 
3  sons  and  3  daughters,  who  with  the  eldest  son,  and  the  ex- 
ecutors and  one  of  the  children  of  the  widow,  are  the  (in- 
dividual) defendants  in  the  action. 

Bv  his  will  the  testator  devised  all  his  estate  to  his  3 
executors.  His  3  elder  sons  had  been  taken  into  the  busi- 
ness some  years  before  his  death,  and  by  his  will  he  directed 
(clause  8)  that,  ^^as  my  son)  James  has  been  long  connected 
with  the  business  .  •  .  .  Robert  Jaffray  shall  be  satisfied 
what  is  one-ninth  of  mv  estate,  and  such  one-ninth  shall  be 
jflaced  to  his  credit  in  the  business,  and  I  desire  that  he  be 
admitted  as  a  partner  in  it.^^  Afterwards  he  deals  with  "  the 
rest  of  my  estate,^^  and  directs  that  one-h£^lf  of  the  income  is 
to  be  divided  among  his  children  (other  than  the  4  sons  in 
the  business),  and  the  remaining  half  is  to  sto  to  his  widow. 
After  her  death  the  principal  is  to  be  divided  among  ITis 
children  except  the  4  sons  already  named. 

By  the  12th  clause  the  testator  provided  as  follows :  "  In 
all  cases  where  any  question  may  arise  as  to  the  intention  or 
construction  of  this  will,  or  under  the  carrying  out  of  the 
trust,  such  question  shall  be  decided  by  Roberft  Jaffray,  whose 
decision  shall  be  absolute,  uncontrolled,  and  final.'^ 

In  September,  1903,  it  was  decided  that  the  interest  of 
the  estate  in  the  business  could  be  safely  withdrawn ;  and  an 
agreement  to  that  effect  was  drawn  up,  fixing  the  share  of 
the  estate  at  $40,000.  This  plaintiffs  would^not  accept  with- 
out further  information,,  which  was  not  given  to  such  an 
extent  as  to  satisfy  plaintiffs,  who  thereupon  requested  in- 
spection of  the  partnership  books.  This  defendants  refused 
to  permit. 
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Before  this,  and  some  time  in  1902,  Mu.  Jaffray,  assum- 
ing to  act  Tinder  the  power  given  in  the  12th  clause  of  the 
will,  had  agreed  to  transfer  the  interest  of  the  estate  to  the 
partnership  for  a  sum  of  $40,000.  This  was  after  the  pass- 
ing of  the  executors'  accounts  before  the  Surrogate  Judge 
on  3rd  November,  1902,  when  he  found  the  capital  of  the 
estate  in  the  business  to  be  $26,000.  And  it  is  alleged  that 
plaintiffs  admitted  the  accounts  to  be  correct,  and  are  bound 
by  such  acknowledgment. 

Both  these  propositions  are  denied  by  plaintiffs,  and  this 
action  is  brought  to  have  the  interest  of  the  estate  in  the  busi- 
ness ascertained,  and  the  alleged  transfer  for  $40,000  set 
aside,  and  that  plaintiffs  be  declared  entitled  to  follow  the 
assets  of  the  business  into  the  hands  of  the  company  into 
which  the  business  was  changed  after  such  alleged  transfer. 

A  motion  has  now  been  made  on  behalf  of  the  executors 
Jaffray  and  W.  J.  Smith  for  a  preliminary  trial  to  determine 
(1)  the  authority  of  Robert  Jaffray  to  settle  the  accounts  be- 
tween the  estate  and  the  partnership,  and  to  the  effect  of  the 
passing  of  the  accounts  in  November,  1902.     .     .     . 

No  objection  was  taken  to  my  jurisdiction  to  hear  the  mo- 
tion. But  I  am  not  to  be  considered  as  deciding  that  I  have 
poweir  to  deal  with  it.  T  remain  of  the  opinion  expressed  by 
me  in  the  similar  case  of  Bank  of  Montreal  v.  Morrison,  3  6. 
W.  R.  303. 

Unless  the  separate  issues,  if  found  against  plaintiffs, 
would  admittedly  end  the  action,  I  am  clear  that  the  rule  in- 
voked cannot  be  applied. 

I  think  I  am  bound  to  consider  further,  before  directing 
a  pileliminary  trial,  whether  there  is  any  reasonable  proba- 
bility that  defendants'  two  propositions,  or  either  of  them, 
can  be  sustained.  I  cannot  say  that  any  such  reasonable  pro- 
babilitv  exists. 

If  the  language  of  the  12th  clause  of  the  will  can  bear  the 
interpr^tion  now  sought  to  be  given  to  it,  the  will  would 
read  as  if  the  testator  had  said  that  Mr.  Jaffray  was  to  be 
allowed  to  apportion  the  estate  as  he  might  see  fit.  And  this 
in  spite  of  the  positive  devise  to  his  children  other  than  the 
four  sons,  and  his  express  direction!  that  they  should  consider 
their  interests  in  the  partnership  as  full  provision  for  them. 
That  this  would  be  the  effect  of  the  success  of  defendants" 
submission  is  plain.  Here  he  has  assumed  to  transfer  to  the 
sons  for  $40,000  the  interest  of  the  other  children  in  the  busi- 
ness. And  this  in  opposition  .to  their  wishes,  as  they  allege 
it  to  have  been  worth  at  least  twice  that  sum.  It  also  seems 
questionable  if  the  share  of  the  testator  could  be  conveyed  or 
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any  binding  agreement  made  to  convey  without  the  concur- 
rence of  Francis  A.  Smith.  There  is  no  allegation  that  hd 
has  conveyed  his  interest  as  executor  to  his  co-executors,  or 
that  the  heirs  are  all  sui  juris  and  have  consented  to  such 
transfer. 

If  it  is  seriously  argued  that  Mr.  Jaffray  has  any  such 
absolute  power  as  is  suggested,  it  would  seem  to  have  been  the 
simpler  course  to  have  moved  for  the  opinion  of  the  Court 
before  entering  into  the  agreement  of  September,  1903. 

But  I  cannot  see  why,  if  he  is  right,  the  testator  did  not 
leave  him  power  to  divide  his  estate  among  the  children  as  he 
might  see  fit,  indicating  merely  his  ideas  of  what  would  be 
fair  and  reasonable.  I  am  so  sure  that  this  contention  will 
probably  fail,  that  I  do  not  think  any  preliminary  trial  should 
be  ordered. 

That  such  an  order  would  inevitably  cause  serious  delay 
in  the  winding-up  of  the  estate  (if  unsuccessfxd)  is  shewn  by 
Graham  v.  Temperance  and  General  Life  Assurance  Co.,  16 
P.  B.  536,  17  P.  E.  271.  In  that  case  the  preliminary  issue 
was  never  decided  in  fact.  The  case  went  to  the  Court  of 
Appeal,  and  was  settled  before  judgment  in  December,  1897, 
having  been  three  years  in  its  abortive  journey  to  the  Court 
of  Appeal  by  way  of  the  Divisional  Court. 

As  to  the  other  point,  it  seems  to  me  more  unlikely  to 
succeed  even  than  the  first.  At  what  figure  the  share  of  the 
estate  in  the  business  was  put,  was  not  a  matter  of  any  conse- 
quence to  the  parties  at  the  time,  !N'o  disposition  was  affected 
by  it,  and  so  there  could  not  be  any  estoppel. 

If  there  had  been  any  disagreement  on  the  amount  so 
given,  the  Surrogate  Judge  could  not  have  decided  the  ques- 
tion-    ... 

The  whole  matter  can  best  be  dealt  with  at  one  trial.  .  .  . 

The  costs  of  the  motion  may  be  to  plaintiffs  in  the  cause. 

Meredith,  J.  March  27th,  1905. 

WEEKLY  COURT. 

GRAHAM  V.  McVEITY. 

Chose  in  Action — Assignment  of — Salary  of  City  Solicitor — 
Agreement — Repudiation — Action — Notice  to  City  Cor- 
poration— Service  on  Treasurer  —  Public  Policy  —  Public 
Officer — Equitable  Assignment — Parties. 

Appeal   by  defendants  from  report  of  local  Master  at 
Ottawa,  the  reasons  for  which  are  reported  ante  395. 

W.  N.  Ferguson,  for  defendants. 

6.  F.  Henderson,  Ottawa,  for  plaintiff. 

Meredith,  J.,  dismissed  the  appeal  with  costs. 
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Teetzel,  J.  March  27th,  1905. 

TRIAL. 

BULLION  MINING  CO.  v.  CABTWEIGHT. 

Bill  of  Exchange — Failure  of  Consideration — Purchase  of 
Shares  in  Mining  Company  —  Failure  to  Allot  Shares 
— Abandonment  of  Enterprise — Recovery  bach  of  Moneys 
Paid  for  Shares — Promissory  Notes — Effect  of  Renewals. 

Action  on  a  bill  of  exchange  for  $3,046.85  drawn  by  plain- 
tiffs and  accepted  by  defendant. 

Defendant  pleaded  an  entire  failure  of  consideration,  and 
counterclaimed  for  $3,000  paid  by  him  to  plaintiffs  on  17th 
September,  1899,  to  take  up  a  promissory  note  which  had 
been  made  by  him  to  plaintiffs,  upon  the  ground  that  the 
consideration  for  the  payment  had  entirely  failed. 

E.  Bristol  and  Eric  N.  Armour,  for  plaintiffs. 

George  Bell,  for  defendant. 

Teetzel.  J. : — Plaintiffs  are  a  mining  company  incorpor- 
ated by  Ontario  letters  patent  dated  18th  February,  1893,  one 
of  their  purposes  and  objects  being  "  to  buy  and  sell  and  to 
deal  in  mineral  properties  and  mines,^'  and  upon  the  evidence 
that  appeared  to  be  the  chief  business  carried  on  by  the  com- 
pany. 

Among  other  properties,  they  owned  two  mining  locations 
in  the  vicinity  of  Eat  Portage,  known  as  locations  D.  233  and 
D.  389  .  .  .  and  early  in  1899  plaintiffs  began  develop- 
ment work  on  these  two  locations,  and  about  the  same  time 
suggestions  were  made  to  form  a  subsidiary  company  for  the 
purpose  of  acquiring  these  two  locations  from  plaintiffs,  .  . 
One  Macdonald,  on  15th  July,  1899,  made  a  written  offer  to 
plaintilTs  wherein  he  proposM  that  he  and  one  Sproule  should 
undertake  the  flotation  of  a  company  to  operate  the  two  loca- 
tions, to  be  called  "  Bullion  No.  2  Gold  Mining  Company  of 
Ontario,  Limited."  The  acceptance  of  the  offer  .  .  .  ap- 
pears in  resolutions  passed  by  plaintiffs  on  3rd  August,  1899 

■         •         ■ 

Defendant  had,  through  Macdonald,  acquired  a  consider- 
able interest  in  plaintiff  company  long  before  the  suggestion 
was  made  to  float  the  new  compan{7,  and  the  (correspondence 
shows  that  as  a  shareholder  in  plaintiff  company  defendant 
at  first  opposed  the  idea  of  the  new  company  being  formed  to 
arquire  the  two  locations,  but  .  .  .  that  Macdonald  suc- 
ceeded in  convincing  him  not  only  that  the  new  company 
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would  be  an  excellent  investment  in  itself,  but  that  from  the 
purchase  money  which  plaintiff  company  would  receive  very 
substantial  dividends  would  be  paid  on  the  stock  he  held  in 
plaintiff  company. 

Macdonald  had  recommended  him  to  take  a  one-fifth  por- 
tion, being  60,000  shares,  in  the  300,000  that  were  proposed 
to  be  issued  to  and  paid  for  by  the  promoters  of  "  Bullion 
No.  2 ; "  and,  after  a  good  deal  of  correspondence,  defendant 
on  Ist  August  writes  Macdonald  that  he  is  reftidy  to  take  one- 
fifth  of  the  amount. 

It  was  afterwards  arranged  that  for  these  shares  he  should 
give  his  two  promissory  notes,  one  for  e$3,000  dated  14th 
August,  1899,  at  two  months,  and  the  other  for  $3,000  dated 
16th  October,  payable  in  4  months,  both  to  plaintiffs^  order. 

The  first  of  these  notes  was  paid  at  maturity,  and  the  other 
was  twice  renewed,  and  the  last  renewal  of  it  is  the  acceptance 
sued  upon  herein;  and  it  is  the  amount  of  the  first  note.  J)aid 
at  maturity  that  defendant  is  counterclaiming  to  recover.  .  .  . 

It  appears  that  as  late  as  24th  March,  1900,  there  still 
remained  unsold  about  50,000  of  the  300,000  shares,  .the  pro- 
ceeds of  which  at  ten  cen/ts  per  share  were  to  be  paid  to  plain- 
tiffs as  the  cash  payment  for  the  two  locations;  also  that 
plaintiffs  had  expended  about  $13,000  in  development  work, 
which  tmder  the  agreement  was  to  be  a  charge  on  the  treasury 
stock,  none  of  which  had  been  sold. 

It  also  appears  from  the  correspondence  that  the  South 
African  war  and  the  collapse  of  "War  Eagle"  had,  among 
other  incidents,  made  it  difficult  to  sell  the  stock.  Excuses 
were  also  made  from  time  to  time  that,  owing  to  dday  in 
getting  reports  from  plaintiffs  and  other  material  for  pro- 
spectus, sales  had  been  delayed. 

Xo  further  sales  of  the  stock  having  been  effected,  plain- 
tiffs shut  down  development  work  on  1st  May,  1900,  and  this 
event  was  followed  by  a  considerable  amount  of  correspond- 
ence, and  it  is  evident  that  before  the  end  of  May,  1900,  the 
parties  had  little  hope  that  the  original  scheme  would  be 
carried  out,  and  it  seems  to  have  been  practically  abandoned ; 
and  during  the  remainder  of  1900  different  efforts  were  made 
to  sell  the  stock  at  a  lower  price  than  that  proposed  in  the 
original  scheme,  but,  the  market  for  gold  mining  stock  having 
beteome  demoralized,  nothing  was  accomplished. 

There  never  was  any  allotment  or  issue  of  anv  of  the  stock 
of  "  Bullion  No.  2." 

I  find,  upon  the  whole  evidence,  that  the  original  pur- 
poeas  and  objects  of  the  formation  of  "  Bullion  No.  2  "  have. 
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through  no  fault  of  defendant^  become  in  a  business  sense 
utterly  impracticable,  and  that  all  expectation  of  realizinj!^ 
the  successful  carrying  out  of  the  agreement,  as  originally 
entered  into  between  plaintiff  and  Macdonald,  and  which  was 
the  basis  of  defendant's  agreement,  has  been  abandoned. 

Plaintiffs  did  not,  in  fact,  as  required  by  the  agreement, 
convey  the  said  locations  to  "  Bullion  No.  2"  In  Januaiy, 
1901,  a  transfer  appears  to  have  been  executed,  but  not  regis- 
tered, so  that,  under  sec.  41  of  R.  S.  0.  1897  ch.  138,  plain- 
tiffs are  still  the  owners. 

I  also  find  that  ^Macdonald  was  the  agent  of  plaintiffs  to 
sell  the  60,000  shares  to  defendant,  and  was  the  agent  of  de- 
fendant only  to  pay  over  the  purchase  money  and  receive  the 
shares.  Plaintiffs  have  never  been  in  a  position  to  carry  out 
the  agreement  made  by  their  agent  with  defendant,  and,  in 
my  opinion,  therefore,  are  not  in  a  position  to  enforce  the 
agreement  against  defendant.  See  Fry  on  Specific  Perform- 
ance, 4th  ed.,  p.  404  et  seq.,  and  cases  there  cited. 

In  other  words,  I  think  the  consideration  for  the  draft 
sued  on  has  entirely  failed. 

It  was  argued  on  behalf  of  plaintiffs  that,  even  if  this  view 
prevailed  as  to  the  original  note  given,  the  effect  of  the  two 
renewals  was  to  estop  defendant  from  the  defence  of  want  of 
consideration  in  the  original  note.  I  do  not  find  that  there 
was  any  circumstances  in  connection  with  either  of  the  re- 
newals which  furnished  further  consideration  to  support  liie 
renewal.  I  take  it  to  be  well  settled  that,  if  an  original  note 
is  voidable  for  failure  of  consideration,  no  amount  of  renew- 
ing will  cure  the  defect,  unless  soSie  new  consideration  is  in- 
troduced, and  that  a  mere  compliance  with  defendant's  re- 
quest to  renew  does  not  constitute  such  consideration.     . 

[Eef erence  to  Edwards  v.  Chancellor,  8  J.  P.  454 ;  Hooker 
V.  Hubbard,  102  Mass.  239;  Daniel  cfn.  Negotiable  Instru- 
ments, 5th  ed.,  p.  232.] 

The  action  will,  therefore,  be  dismissed  with  costs.  As 
to  the  counterclaim :  having  already  found  that  the  company 
the  stock  of  which  plaintiffs  agreed  to  sell  to  defendant  was 
in  effect  an  abortive  enterprise,  through  no  fault  of  defendant, 
and  that  the  stock  never  has  been  and  cannot  be  ddivered,,  I 
think,  under  the  authorities,  defendant  is  entitled  to  recover 
from  plaintiffs  the  purchase  money  paid  by  him  on  account  of 
such  stock,  such  money  having  been  paid  by  defendant  for  a 
consideration  which  has  failed,  and  therefore  recoverable.  See 
cases  cited  in  Bullen  &  Leake,  5th  ed.,  p.  298 ;  also  Asphitel 
V.  Circombe,  5  Ex.  147;  Johnson  v.  Goslett,  27  L.  J.  122; 
Confederation  Life  Association  v.  Township  of  Howarl,  25 
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0.  R.  187;  Lindley  on  Companies,  6th  ed.,  pp.  33-39,  and  cases 
there  cited. 

The  amount  paid  by  defendant  to  plaintiffs  was  $3,000, 
but  I  do  not  think  it  is  a  case  for  interest,  under  the  provi- 
sions of  the  statute,  before  the  filing  of  the  counterclaim  rm 
10th  December,  1901. 

There  will,  therefore,  be  judgment  in  favour  of  defendant 
against  plaintiffs  for  $3,000,  and  interest  from  the  above 
mentioned  date,  together  with  the  costs  of  the  counterclaim. 


Cabtwright,  Master.  March  28Tn,  1905. 

CHAMBERS. 

LOVELL  V.  TAYLOR. 

Writ  of  Summons — Service  out  of  Jurisdiction — Statement 
of  Claim — Default  Judgment  —  Irregularity  —  Setting 
aside. 

Motion  by  defendant  to  set  aside  order  peumitting  service 
on  defendant  abroad  of  the  writ  of  summons  in  this  action, 
the  service  on  defendant,  and  jucfierment  entered  for  default. 

C.  A.  Moss,  for  defendant. 

H.  O'Leary,  K.C.,  for  plaintiff. 

The  Master  : — On  24th  February  an  order  was  issued  for 
service  of  the  writ  of  summons  on  defendant,  a  citizen  of  the 
United  States  and  resident  of  West  Virginia.  The  order 
would  seem  to  have  been  hurriedly  drawn,  as  the  important 
paragraph  allowing  service  by  notice  is  defective.  The  order 
only  provided  for  service  of  writ,  and  limited  the  time  for 
appearance  to  12  days.  Plaintiff  assumed  under  this  order 
to  serve  a  statement  of  claim  as  well  as  the  writ.  This  ser- 
vice was  apparently  made  on  3pd  March.  If  the  copy  of  the 
order  served  on  defendant  was  correct,  as  it  should  be,  it  would 
seem  that  the  order  was  irregular  in  two  important  respects : 
(1)  It  purported  to  be  signed  by  the  local  registrar,  whereas 
under  Rule  634  (3)  it  should  have  been  signed  by  the  local 
Judge,  as  he  was  then  sitting  in  Chambers.  (2)  The  order 
does  not  shew  on  its  face  any  memorandum  of  entry,  as  re- 
quired by  Rules  636  and  637. 

On  these  two  grounds,  amongst  others,  the  defendant  has 
moved  to  set  aside  the  service  and  also  the  order. 

The  order  was  within  the  discretion  of  the  local  Judge, 
and  I  do  not  think  I  can  interfere  with  that.  It  was  argued 
that  to  allow  only  12  days  for  appearance  was  "wholly  un- 
reasonable,'* 
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No  doubt^  it  has  been  the  practice  here  in  such  cases  to 
allow  3  weeks  for  appearance  and  defence,  especially  where  the 
action  is  against  a  foreigner.  But  that  is  not  such  a  ground 
as  would  justify  me  in  setting  aside  the  order'.     .     .     . 

The  service,  however,  must  be  set  aside  for  the  two  defects 
already  noted,  and  also  because  there  was  no  authority  for 
service  of  any  statement  of  claim.  If  this  was  necessary  or 
desirable,  leave  should  have  been  given  in  the  order. 

There  was  a  further  branch  of  the  motion,  viz.,  to  set  aside 
a  judgment  assumed  to  be  signed  in  default  of  appearance 
after  service  of  notice  of  writ  and  of  statement  of  claim 
under  tjie  above  order. 

The  relevant  facts,  which  are  not  in  dispute,  are  as  follows : 

Assuming  that  the  defendant  was  served  on  3rd  March, 
the  16th  would  have  been  the  last  of  the  12  days  given  for 
appearance  under  the  order  of  24th  Februarv. 

On  16th  March  judgment  was  signed  for  $1,122.65,  "  the 
defendant  not  having  appeared  and  not  having  delivered  any 
statement  of  defence."  The  indorsement  on  the  writ  claimed 
$1,207.86  as  due  on  23rd  February  on  the  two  notes  sued  on. 

When  the  judgment  was  signed  the  originals  sent  for  ser- 
vice had  not  been  received  by  plaintiff's  solicitor.  There  was 
therefore  nothing  to  shew  default  nor  upon  which  to  make 
the  necessary  computation  in  the  usual  way. 

It  might  have  been  thought  that  these  diflBculties  were  in- 
superable. They  were,  however,  attempted  to  be  met  by  affi- 
davits of  plaintiff  and  of  his  solicitor,  and  by  the  fact  that 
defendant,  who  was  opposing  a  motion  for  judgment,  had 
made  an  affidavit  in  which  he  stated  that  he  had  been  served- 
on  or  about  3rd  March.  It  woxdd  seem  that  plaintiff  was 
very  urgent  about  the  matter,  as  the  defendant,  who  had  come 
to  the  county  town  to  arrange  matters,  was  in  some  way 
arrested  at  the  plaintiff's  instance,  and  a  motion  for  judg- 
ment forthwith  was  also  pending. 

No  doubt,  the  irregularities  were  pointed  out  by  the  soli- 
citor or  the  local  registrar  or  both;  but  plaintiff  must  hfcvrei 
insisted  on  judgment  being  signed  and  been  willing  to  give 
ample  indemnity  for  anything  done  under  it  if  required. 

It  is  difficult  otherwise  to  see  how  any  such  judgment  could 
have  been  signed  under  the  undisputed  facts  of  what  we  must 
hope  is  a  very  unusual  case. 

To  say  that  Eule  574  was  complied  with  by  the  affidavit 
of  plaintiff's  solicitor  as  to  their  existence  and  contents,  in 
the  absence  of  the  necessary  papers,  and  by  his  statement  of 
what  defendant  had  stated  in  his  affidavit,  is  surely  an  ^^  argu- 
ment of  despair." 

The  words  of  the  Rule  are  plain:  "The  plaintiff  shall 
file  an  affidavit  of  service  of  the  writ  or  the  notice  in  lieu 
thereof." 
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If  it  be  said  that  by  what  was  done  here  "  Eule  574  had 
been  substantially  complied  with/^  such  a  view  was  expressly 
reprobated  in  a  similar  case  by  Osier,  J.A.,  in  Appleby  v. 
Turner,  19  P.  R.  175,  and  by  Street,  J.,  S.  C,  at  p.  148.  But, 
however  that  may  be,  there  is  another  objection  equally  fatal. 

The  judgment  professes  to  be  signed,  "  the  defendant  not 
having  appeared  and  not  having  ddivered  any  statement  of 
defence.^' 

Plaintiff  seems  to  have  overlooked  the  effect  of  his  service 
of  a  statefment  of  claim  with  the  notice  of  the  writ.  By  so 
doing  he  brought  himself  under  Rule  246,  so  that  8  days  were 
add^  to  the  12  days  allowed  for  appearance,  and  no  default 
occurred  before  the  end  of  21st  March.  This  is  the  construc- 
tion given  to  Rule  246  by  Holmested  &  Langton,  at  p.  422.  T 
am  also  informed  by  the  clerk  of  records  and  writs,  and  by  his 
predecessor,  that  this  has  been  the  invariable  interpretation  in 
the  central  office. 

The  case  of  Appl*y  v.  Turner,  19  P.  R.  145  and  175, 
shews  that  where  a  plaintiff  is  taking  judgment  by  default  he 
must  at  his  peril  be  strictly  regular. 

The  order  will  be  to  set  aside  the  judgment  and  service  of 
notice  and  statement  of  claim  with  costs  to  be  taxed  and  set 
off  against  plaintiff^s  claim,  which  is  admitted  to  a  certain 
extent. 


March  29th,  1905. 
divisional  court. 

SANDWICH  EAST  (No.  1)  ROMAN  CATHOLIC  SEPA- 
RATE SCHOOL  TRUSTEES  v.  TOWN  OF 

WALKERVILLE. 

Schools  —  Separate  Schools  —  Adjoining  Municipalities — 
Three  Mile  Limit — Separate  School  Supporters — Notice 
— Recovery  of  Taxes. 

Appeal  by  defendants  from  judgment  of  Boyd.,  C,  ante 
211,  in  so  far  as  it  declared  that  the  supporters  of  separate 
schools  resident  in  Walkerville,  where  there  was  no  separate 
school,  might  by  proper  notice  become  supporters  of  thd 
nearest  separate  school  in  Sandwich  East  within  the  limit  of 
3  miles  from  that  school;  and  appeal  by  plaintiffs  from  the 
same  judgment  in  so  far  sis  it  refused  to  make  or  direct 
changes  in  the  assessment  rolls  of  the  town  for  1903  so  as  to 
change  the  body  of  ratepayers  named,  by  withdrawing  those 
who  were  supporters  of  separate  schools. 

J.  H.  Cobum,  Walkerville,  for  defendants. 

A.  B.  Aylesworth,  K.C.,  for  plaintiffs. 


528  ^'BE   ONTARIO    WEEKLY   REPORTER. 

The  Court  (Paloonbhidge,  C.J.,  MaoMahon,  J., 
Clute,  J.)  dismissed  defendants'  appeal  with  costs;  and  al- 
lowed plaintiffs'  appeal,  holding  that  moneys  collected  by  de- 
fendants for  1903  from  separate  school  supporters  who  gave 
notice  should  be  paid  over  to  plaintiffs. 


Cartwright,  Master.  March  31st,  1905. 

chambers. 

HONSINGER  v.  MUTUAL  RESERVE  LIFE  INS.  CO. 

Parties  —  Several  Plaintiffs  —  Distinct  Causes  of  Action — 
Joinder — Election — Life  Insurance  Policies.  • 

Motion  by  defendants  for  order  requiring  plaintiffs  to 
elect  which  of  them  will  proceed  with  tiiis  action,  and  dis- 
missing it  as  to  the  other  plaintiffs,  on  the  ground  of  tiie 
improper  joinder  of  several  and  distinct  causes  of  action. 

Shirley  Denison,  for  defendants. 
W.  J.  Tremeear,  for  plaintiffs. 

The  Master. — ^In  this  action  6  plaintiffs  ask  relief 
against  defendants  in  respect  of  8  different  insurance  policies. 
Of  these  the  earliest  was  made  on  9th  February,  1886,  and  the 
latest  on  11th  November,  1893.  No  two  of  them  were  made 
at  the  same  time.     .     .    . 

After  examination  of  the  statement  of  claim,  I  think  the 
case  is  governed  by  Mason  v.  Grand  Trunk  R.  W.  Co.,  3  0. 
W.  R.  621,  affirmed  ib.  810,  8  0.  L.  R.  28. 

I  cannot  see  how  8  different  contracts  made  with  6  differ- 
ent persons,  during  a  period  of  nearly  8  years,  can  be  con- 
sidered to  be  a  series  of  transactions  within  the  meaning  of 
Rule  185. 

It  might  as  well  be  argued  that  if  a  land  agent  induced  a 
dozen  persons  to  buy  lots  at  different  times  in  the  course  of 
2  or  3  years,  this  would  be  a  series  of  transactions.  The 
transactions  impeached  in  one  action  must  be  connected  by 
relation  as  in  ITniversitiev^  v.  Gile,  [1899]  1  Ch.  55.  Here 
I  see  nothing  of  the  sort. 

Nor  does  there  seem  to  be  any  common  question  of  law 
or  fact.  It  is  not  even  said  that  the  literature  used  by  the 
agents,  which,  it  is  allogerl,  contained  statements  untrue  and 
misleading,  was  the  same  during  the  whole  of  the  8  years; 
nor  are  the  policies  identical  in  their  terms. 
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If  these  6  plaintiffs  can  unite  in  one  action^  then  I  do 
not  see  why  60  or  100  or  any  minibet  of  dissatisfied  policy- 
holders might  not  unite  in  one  omnibus  action. 

It  would  seem  reasonably  clear  that  the  evidence  as  to 
each  of  the  8  contracts  must  be  separate  and  distinct.  There 
may,  perhaps,  be  some  evidence  common  to  each.  But  every 
good  purpose  will  be  attained  by  seeing  that  the  cases  are 
tried  at  the  same  time.  It  might  prove  a  serious  disadvantage 
to  plaintiffs  if,  with  so  many  on  the  record,  there  should  be 
delay  to  all  from  transmission  of  interest  through  death  or 
otherwise  at  different  stages  of  the  action. 

An  order  will  go  as  asked;  costs  to  defendants  in  any 
event. 


Meredith,  J.  March  31st,  1905. 

WEEKLY   COURT. 

GORING  V.  HAWKINS. 

Building  Contract — Findings  of  Referee — Appeal — Amend- 
ment— Reformation  of  Contract — Costs. 

Appeal  by  defendants  from  report  of  local  Judge  at  Wel- 
land  upon  a  reference  to  him  for  trial  of  an  action  upon  a 
building  contract. 

A.  B-  Aylesworth,  K.C.,  for  defendants. 

D.  L.  McCarthy,  for  plaintiff. 

Meredith,  J.: — The  question  of  liability  in  respect  of 
the  one  item  now  in  contest  between  the  parties  depends  upon 
a  true  answer  to  the  question,  did  plaintiff  really  agree  to 
do  the  painting  and  glazing  provided  for  in  the  specifications  ? 
If  he  did,  there  is  no  good  ground  for  relieving  him  from 
the  obligation;  if  he  did  not,  there  is  no  contention  that  he 
is  liable,  nor  any  evidence  upon  which  a  liability  could  be 
supported.  If  he  did,  then  the  evidence  of  defendant  and 
his  wife  is  so  likely  to  be  true  that  effect  should  be  given  to 
it,  and  indeed  without  it  there  might  be  enough  to  determine 
this  question  against  plaintiff.  The  learned  referee  found 
that  plaintiff  did  so  agree,  and  yet  is  not  liable.  That  i^an- 
not  be.  His  finding  as  to  the  agreement  was  based  solely  upon 
a  construction  of  the  writing,  and  so  dealing  with  i(.  that 
finding  is  right.  The  question  whether  the  writin:^  truly 
evidenced  the  actual  agreement  between  the  parties  was  net 
fully  gone  into.    Had  plaintiff  desired  it  and  sought  to  have 
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had  proper  amendments  made^  his  desire  should  have  been 
acceded  to.  All  that  can  now  be  done  only  as  an  indulgence 
upon  proper  terms.  The  learned  referee,  I  have  no  doubt, 
struggled  to  do  substantial  justice  between  the  parties,  not- 
withstanding the  difficulties  which  he  seems,  during  the  trial, 
to  have  thought  prevented  him  from  going  into  any  question 
of  a  rectification  of  the  writing.  Without  saying  that  he 
failed  in  that  struggle,  I  am  obliged  to  say  that  in  point  of 
law  his  method  cannot  be  supported.  My  endeavour  f-fiali  be 
to  reach  the  like  end — substantial  justice — in  a  manner  un- 
objectionable to  the  law. 

If  plaintiff  within  5  days  elect  to  have  the  reference  re- 
opened and  if  he  pay  to  defendants  their  costs  of  this  appeal 
within  5  days  after  taxation,  and  amend — as  he  may — ^the 
pleadings,  seeking  reformation  of  his  agreement  so  as  to 
release  him  from  any  obligation  to  do  the  painting  and  glaz^ 
ing,  the  report  will  be  set  aside  and  the  matter  referred  back 
for  trial;  otherwise  the  appeal  will  be  allowed  with  costs  and 
the  action  dismissed  without  costs,  and  the  money  in  Court 
will  be  paid  out  to  plaintiff;  and  in  future  plaintiff  will, 
doubtless,  be  more  careful  in  preparing  and  signing  contracts 
remembering  that  that  which  he  actually  agrees  to  do,  not 
that  which  he  intended  to  agree  to  do,  if  they  differ.  i<, 
generally  speaking,  binding. 

If  a  new  trial  is  taken,  all  costs  will  then  be  as  under 
order  of  reference  originally,  that  is,  in  discretion  of  referee, 
except  costs  of  this  appeal,  to  be  paid  as  above. 


Meredith,  C.J.  March  31st,  1905. 

WEEKLY  COURT. 

Ee  FARLEY. 

TAfe  Insurance  —  Designation  of  Beneficiaries  —  "Legal 
Heirs" — Trust — Reservation  of  Power  of  Revocation — 
Declaration — R.  8,  0.  1897  ch.  20S,  sec.  159,  sub-sec,  1 — 
Construction  of — Preferred  Beneficiaries — Next  of  Kin. 

ATotion  by  Harold  E.  Peagam  and  R.  S.  Dinnick  for  a 
summarv  order  determining  whether  the  claimant  John 
Arthur  Farley  was  entitled  to  $3,000  paid  into  Court  by  the 
Royal  Templars  of  Temperance,  being  the  moneys  payable 
under  an  insurance  certificate  upon  the  life  of  Arthur  Farley, 
who  Hiod  on  15th  May.  1904. 
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The  certificate  was  made  payable  to  the  beneficiary  or  bene- 
ficiaries designated  on  the  certificate^  ^'  the  said  member  re- 
serving the  power  of  revocation  and  substitution  of  other 
beneficiaries  in  accordance  with  the  provisions  of  the  con- 
stitution and  laws  of  the  Order/^ 

The  assured  left  but  one  lineal  descendant,  the  claimant 
John  Arthur  Farley,  who  was  his  grandson;  several  brothers 
and  sisters  of  the  deceased  also  survived  him,  as  did  the  claim- 
ant Mary  Lawson  Farley,  who  was  the  widow  of  his  deceased 
son  William  W.  Farley. 

By  an  indorsement  on  the  certificate,  made  in  September, 
1901,  the  assured  declared  that  the  "mortuary  benefit'*  should 
be  paid  to  "Harold  E.  Peagam,  E.  S.  Dinnick,  and  William 
W.  Farley,  executors  in  trust  for  legal  heirs,"  reserving  to 
himself  "  power  of  revocation  and  substitution  of  other  bene- 
ficiaries in  accordance  with  the  provisions  of  the  constitution 
and  laws  of  the  Order/' 

The  assured  subsequently  executed  an  instrument,  dated 
November,  1903,  by  which  he  declared*  that  the  moneys  should 
be  paid  to  his  daughter-in-law  Mary  T^wson  Farley  for  her 
own  use  and  benefit. 

The  assured  made  his  last  will  and  testament,  bearing 
date  5th  October,  1903,  whereof  he  appointed  his  daughter- 
in-law  Mary  Lawson  Farley  executrix,  and  by  it  he  assumed 
to  dispose  of  the  moneys  payable  under  the  certificate,  or  the 
greater  part  of  it,  for  her  benefit. 

H.  E.  Eose,  for  applicants. 

W.  E.  Eiddell,  K.C.,  for  John  Arthur  Farley. 

A.  Hoskin,  K.C.,  for  Mary  Lawson  Farley. 

Meredith,  C.J.: — .  .  .  John  Arthur  Farley  claims 
the  whole  fund,  his  contention  being  that  the  declaration  in- 
dosed  upon  the  certificate  had  the  effect  of  making  him,  in 
the  events  that  have  happened,  the  sole  beneficiary  under  it, 
and  that  being,  as  it  is  said  he  is,  of  the  "  preferred  class," 
and  of  one  of  the  classes  of  persons  mentioned  in  sub-sec.  1 
of  sec.  159  of  the  Ontario  Lisurance  Act,  E.  S.  0.  1897  ch. 
203,  the  declaration  in  his  favour  was  an  irrevocable  one,  and 
the  subsequent  declarations  which  the  assured  assumed  to 
make  were  of  no  effect. 

But  for  the  decided  cases  to  the  contrary,  I  should  have 
thought  that  there  is  nothing  in  sub-sec.  1  of  sec.  159  to 
prevent  the  assured  from  reserving  to  himself  the  right  to 
revoke  a  declaration  which  he  makes  in  favour  of  a  bene- 
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ficiary  coming  within  any  of  the  classes  mentioned  in  the  sub- 
section. 

The  provision  of  the  sub-section  is  that  the  declaration 
shall  create  a  trust  "  in  favour  of  the  said  beneficiary  or  bene- 
ficiaries according  to  the  intent  so  expressed  or  declared,  and 
ko  long  as  any  object  of  the  trust  remains.     .     .    /' 

If  the  condition  which  the  assured  has  imposed  or  the 
power  of  revocation  which  he  has  reserved  is  disregarded,  I 
do  not  see  hbw  it  can  be  said  that  the  trust  is  treated  as  one 
]n  favour  of  the  beneficiary  or  beneficiaries  according  to  the 
intent  expressed  or  declared  in  the  declaration,  for  where  the 
cssured  has  made  a  declaration  in  favour  of  a  member  of  any 
of  the  classes  mentioned  in  the  sub-section,  reserving  to  him- 
self the  right  to  revoke  the  trust  thereby  created,  to  hold  that 
he  may  not  exercise  the  power  of  revocation,  as  it  appears  to 
me,  is  not  to  give  effect  to  the  trust  according  to  the  intent 
expressed  or  declared,  but  the  contrary.  The  decided  cases, 
however,  make  it  impossible  for  me  to  give  effect  to  my  own 
view:  Mingeaud  v.  Packer,  21  0,  R.  267,  19  A.  R.  290;  Be 
Harrison,  31  0.  R.  314;  Fisher  v.  Fisher,  25  A.  R.  108;  Lints 
V.  Lints,  6  0.  L.  R.  100,  2  0.  W.  R.  550. 

If  then  the  declaration  in  favour  of  Peagam,  Dinnick, 
and  Farley,  "  executors  in  trust  for  legal  heirs,'*  because,  in 
the  events  that  have  happened,  the  grandson,  John  Artiiur 
Farley,  is  the  person  who  answers  the  description  "legal 
heirs,'*  operates  as  a  declaration  in  favour  of  the  grandson 
within  the  meaning  of  sub-sec.  1,  I  am  bound  to  hold  that 
it  was  not  revokod  or  affected  by  the  subsequent  declaration 
of  the  assured,  assuming  to  declare  othei*  and  different  trusts 
of  the  moneys  payable  under  the  contract  of  insurance. 

I  have,  with  some  hesitation,  reached  the  conclusion  that 
the  declaration  is  one  not  operating  under  sub-sec  1.  .  .  . 

[Reference  to  Meams  v.  x4ncient  Order  of  Fnited  Work- 
men, 22  0.  R.  34.] 

After  that  decision,  and  in  all  probability  in  consequence 
of  it,  the  Ontario  Insurance  Act  was  amended  by  the  addition 
of  what  is  now  sub-sec.  36  of  sec.  2  of  R.  S.  0.  ch.  203,  which 
provides  as  follows:  "  In  insurance  of  the  person  the  phrase 
'legal  heirs*  or  'lawful  heirs*  shall  mean  and  include  all 
the  lawful  surviving  children  of  the  assured,  and  also  the 
wife  or  husband  if  surviving  the  assured,  or  where  the  as- 
sured died  without  lawful  surviving  children  and  unmar- 
ried, it  shall  mean  those  persons  entitled  to  take  according 
to  the  Statute  of  Distributions.** 
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This  provision  is,  I  think,  applicable  to  a  declaration  by 
the  assured,  though  not  embodied  in  the  contract  of  insur- 
ance itself,  and,  if  there  has  been  no  valid  revocation  of  the 
declaration  in  favour  of  the  "legal  heirs'^  of  the  assured, 
the  grandson,  John  Arthur  Farley,  is  therefore  the  bene- 
ficiary entitled  under  the  certificate  to  the  whole  fund. 

The  declaration,  read  with  the  interpretation  section,  Is 
one  in  favour  of  Peagam,  Dinnick,  and  Parley,  executors,  in 
trust  for  the  lawful  surviving  children  of  the  assured,  and 
also  for  his  wife,  if  she  should  survive  him,  and  for  the  per- 
sons entitled  to  take  according  to  the  Statute  of  Distributions, 
if  the  assured  should  die  without  lawful  surviving  children 
and  unmarried. 

Although,  in  the  events  that  have  happened,  John  Ai^tliur 
Farley  is  the  person  entitled  to  take,  I  do  not  think  that  the 
declaration  is  one  in  favour  of  a  grandson  of  the  assured, 
within  the  meaning  of  sub-sec.  1. 

What  I  understand  is  meant  by  sub-sec.  1  is  that  where 
the  assured  has  selected  husband,  wife,  children,  grand- 
children, or  mother,  or  any  or  all  of  them,  to  be  the  bene- 
ficiary or  beneficiaries,  and  has  so  declared  in  the  manner 
provided  by  the  sub-section,  a  trust  is  thereby  created  in  their 
favour,  irrevocable  as  long  as  any,  object  of  the  trust  remains; 
but  I  see  no  reason  for  holding  that  where,  as  in  this  case,  the 
assured  has  named  as  beneficiaries  members  of  certain  of 
these  classes,  and  has  provided  that,  if  none  of  them  survives 
him,  the  persons  entitled  to  take  according  to  the  Statute  of 
Distributions  are  to  be  the  beneficiaries,  the  persons  who  take^ 
under  this  latter  description,  although  they  may  be  of  the 
class  or  classes  mentioned  in  sub-sec.  1,  are  to  be  treated  as 
if  they  had  been  designated  by  ref  erenc€l  to  them  as  members 
of  the  class  to  which  they  happen  to  belong.  The  assured  in 
such  a  case,  as  it  appears  to  me,  has  in  view  all  the  bene- 
ficiaries whom  he  desires  to  prefer,  his  wife  and  children,  and, 
failing  these,  is  content  that  the  persons  who,  according  to 
law,  become  entitled  to  his  personal  estate,  shall  take,  whoever 
they  may  happen  to  be. 

This  view  is,  I  think,  strengthened  by  the  classification  iTb 
the  Act  of  beneficiaries  as  "preferred  beneficiaries"  and 
'-  ordinary  beneficiaries ''  (sec.  2  (35),  sec.  159  (1)),  the  hus- 
band, wife,  children,  grandchildren,  and  mother  of  the  as- 
sured constituting  the  former,  and  all  other  beneficiaries  the 
hitter  class;  and,  as  I  have  said,  a  declaration  in  favour  of 
such  persons  as  may   be   entitled   to   take   according  to  the 
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Statute  of  Distribution^  as  it  appears  to  me^  is  not  a  designa- 
tion as  a  preferred  beneficiary  of  the  person  who  is  entitled 
to  take,  though  he  may  happen  to  be  a  member  of  one  of  tiie 
classes  who  are  called  ^'  preferred  beneficiaries." 

As  I  understand  what  was  decided  by  my  late  brother 
Jjouni  in  In  re  Buncombe,  3  0.  L.  R.  510,  1  0.  W.  R.  153, 
he  was  of  the  same  opinion  as  that  which  I  have  just  ex- 
pressed.    See  pp.  511,  512,  of  3  0.  L.  R. 

I  come,  therefore,  to  the  conclusion  that  the  declaration 
of  September,  1901^  was  revocable  and  was  revoked^  and  that 
John  Arthur  Farley  is  not  entitled  to  the  fund. 

The  costs  of  all  parties  should,  I  think,  be  paid  out  of  the 
fund. 


Anglin,  J.  March  31st,  1905. 

TRIAL. 

LABOMBARDE  v.  CHATHAM  GAS  CO. 

Negligence  —  Electric  Wire  Left  on  Ghrouftifi  —  Injury  to 
Passers-by — Liability  of  Oas  Company — City  Corporation 
— Immediate  Cause  of  Injury — Damages — Costs. 

Action  for  damages  sustained  by  plaintiffs  caused  by  con- 
tact with  a  ^y  wire  of  defendants  the  corporation  of  the  city 
of  Chatham,  which  had  become  "live**  by  being  thrown 
across  or  laid  over  one  or  two  power  wires  of  defendants  the 
Chatham  Gas  Co. 

G.  A.  Sayer,  Chatham,  for  plaintiffs. 

M.  Houston,  Chatham,  and  F.  Stone,  Chatham,  for  de- 
fendant Gas  Company. 

W.  E.  Gundy,  Chatham,  and  J.  M.  Pike,  Chatham,  for 
defendant  city  corporation. 

Anglin,  J. : — Plaintiffs  offered  no  direct  evidence  to  shew 
how  the  wire  became  loose,  no  evidence  to  shew  how  it  came 
to  be  across  the  wires  of  defendant  ga^  company.  The  evidence 
adduced  by  plaintiffs  was  that  on  the  evening  preceding  the 
accident  this  ^y  wire  was  lying  loose  upon  the  ground.  One 
ompjoyee  of  defendant  gas  company,  who  was  stringing  wires 
on  their  poles  on  Van  Allen  street,  saw  this  wire  loose,  and 
he  says  that  there  were  3  or  4  feet  of  it  upon  the  ground.  He 
did  not  notice  that  it  was  over  the  wires  of  the  gas  company. 
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but  would  not  swear  it  was  not  then  hanging  over  and  from 
these  wires,  which  are  some  30  feet  above  the  ground.  The 
suggestion  made  by  plaintiffs  was  that  the  workmen  of  the 
gas  company  cut  this  guy  wire  loose  for  the  purpose  of 
straightening  a  pole  of  the  gas  company  to  which  it  was 
attached,  and  which  had  certainly  been  straightened  by  these 
workmen.  While  this  is  not  improbable,  I  could  not  find, 
upon  the  evidence  adduced  by  plaintiffs,  that  it  was  estab- 
lished as  a  fact  that  this  guy  wire  was  cut  loose  by  the  work- 
men of  defendant  gas  company.  But  the  evidence  adduced 
by  defendant  city  corporation,  upon  their  defence,  made  it 
perfectly  clear  that  the  guy  wire  was  in  fact  cut  loose  by  the 
workmen  of  their  co-defendants. 

Plaintiffs  are,  I  think,  entitled  to  ask  that  this  evidence 
should  be  taken  as  part  of  their  case.  It  was  made  clear 
that  the  witness  who  gave  it  was  subpoenaed  for  plaintiffs, 
and  that  but  for  his  refusal  to  make  any  statement  to  plain- 
tiffs^ solicitor,  he  would  have  been  called  as  a  witness  for 
plaintiffs.  Tf  necessary,  I  would  permit  plaintiffs'  case  to  be 
re-opened  and  this  evidence  made  part  of  it. 

T,  therefore,  find  the  fact  established  that  the  guy  wire 
in  question  was  cut  and  left  loose  by  the  workmen  of  defend- 
ant gas  company  engaged  in  straightening  the  company's 
pole  to  which  it  was  attached. 

But  it  has  not  been  shewn  that  the  company's  workmen 
placed  or  drew  this  wire  across  or  put  it  in  contact  with  the 
power  wires  which  they  had  been  stringing.  .  .  .  The 
circumstances  would,  I  think,  justify  an  inference  that  the 
workmen  of  defendant  company  did  heedlessly — -perhaps 
unintentionally — put  the  guy  wire  in  the  position  which, 
when  the  electric  current  was  turned  into  the  company's 
wires,  made  it  dangerous.  But,  if  the  actual  throwing  of  the 
loose  guy  wire  over  the  other  wires  were  the  act  of  some 
passer-by,  who  thought  thus  to  put  it  out  of  the  wav,  or  even 
of  some  mischievous  urchin,  it  seems  to  me  such  a  likelv  and 
probable  thing  to  happen  that  it  is  not  too  remotely  connected 
with  the  act  of  cutting  the  guy  wire  from  its  fastenings  and 
leaving  it  loose  on  the  ground  to  render  those  guilty  of  the 
'  ^tcr  negligence  liable  for  the  consequences  which  ensued, 
though  an  independent  agency  had  intervened  as  their  im- 
mediate cause.  The  original  negligence  of  the  workmen  of 
defendant  company  was  an  effective  cause  of  the  injury  to 
plaintiffs:  McDowell  v.  Great  Western  R.  W.  Co.,  [1902] 
]  K.  B.  618. 
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I  therefore  find  that  defendant  gas  company  are  respon- 
sible for  the  dangerous  position  of  the  live  wire  in  question 
on  10th  August^  1904,  and  for  the  injuries  which  it  occa^ 
sioned  to  plaintiffs.  The  other  defendants  are  in  no  wise 
responsible,  and  the  action  against  them  fails. 

That  plaintiffs  came  in  contact  with  the  *'  live  *'  guy  wire 
there  can  be  no  doubt.  They  certainly  sustained  some  shock. 
But,  although  examined  by  3  different  physicians,  .  .  .  they 
called  no  medical  man  to  testify  to  the  extent  of  their  in- 
juries. Plaintiffs  themselves  depose  to  a  number  of  symp- 
toms not  uncommon  in  women  at  their  respective  ages — 14 
and  44.  A  couple  of  other  witnesses  speak  of  the  appear- 
ance of  some  superficial  injuries  immediately  after  the  acci- 
dent. But,  after  hearing  the  evidence  of  Dr.  McKeough, 
Mr.  Miller,  and  Dr.  Tye,  called  by  defendants,  which  I  fully 
accept,  it  is  impossible  to  reach  any  conclusion  other  than 
that  their  injuries  were  of  a  most  temporary  and  trifling 
character.     .     .     . 

Judgment  will  be  entered  for  plaintiffs  for  $35  foi^  Lucy 
l^abombarde  and  $15  for  Mary  Labombarde  for  damages, 
with  costs  against  defendant  gas  company;  for  defendant  city 
corporation  dismissing  this  action  with  costs;  and  for  defend- 
ant gas  company  dismissing  without  costs  the  indemnity 
claim  of  their  co-defendants — ^to  which  no  appearance  was 
entered  by  the  gas  company. 


THE 
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MacMahon^  J.  April  1st,  1905. 

TRIAL. 

WESTON  V.  SMYTHE. 

Deed — Description — ^'Intersection^'  —  Dividing  Line  between 
Houses — Production  —  Ejectment  —  Tender  of  Deed  after 
Action — Costs. 

Action  of  ejectment  brought  to  determine  the  boundary 
line  between  adjoining  lots  conveyed  to  the  plaintiff  and 
defendant  respectively. 

A.  H.  Sinclair  and  W.  A.  McMaster,  Toronto  Junction, 
for  plaintiff. 

R.  G.  Smyth  and  J.  Tytler,  for  defendant. 

MacMahon,  J.: — About  1880  Mrs.  Wood  purchased  the 
land  on  which  the  3  houses  numbered  230,  232,  and  234  on 
the  west  side  of  Euclid  avenue,  in  Toronto,  are  built.  At 
the  time  she  purchased,  the  only  building  on  the  property 
was  what  is  now  known  as  house  No.  232.  .  .  .  About 
two  years  after  purchasing,  she  built  the  houses  230  to  the 
south  and  234  to  the  north  of  232.  The  walls  of  these  houses 
from  the  foundations  up  were  of  stone  and  brick,  and  formed 
{•eparate  and  distinct  houses.  The  north  wall  of  230  ex- 
tended 13  feet  3  inches  nearer  to  the  street  line  of  Euclid 
avenue  than  the  south  wall  of  232,  and  the  remainder  of  the 
north  wall  of  230  was  built  close  up  to  the  south  wall  of  232. 
And  the  south  wall  of  234  extended  13  feet  3  inches  nearer 
<o  the  street  line  of  Euclid  avenue  than  the  north  wall  of 
?39  did.  while  the  remainder  of  the  south  wall  of  234  was 
built  close  up  to  the  north  wall  of  232. 

▼OL.  ▼.  O.W.R.  NO.  14—83 
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The  deed  from  the  North  British  Canadian  Investment 
Co.  to  plaintiff  bears  date  23rd  February,  1903,  and  describes 
the  land  sold  to  plaintiff  as  "  commencing  at  a  point  on  the 
western  limit  of  Euclid  avenue  where  it  is  intersected  by  the 
production  easteriy  of  the  southern  face  of  the  southern  wall 
of  house  number  232  (that  is,  where  the  noriihem  wall  of 
number  230  joins  the  southern  wall  of  232),  said  point  being 
distant  32  feet  and  6  inches  more  or  less  measured  northeriy 
along  said  limit  of  Budid  avenue  from  southern  limit  of  said 
lot  number  1;  thence  noriherly  along  said  avenue  20  feet  6 
inches  more  or  less  to  the  intersection  of  production  easteriy 
of  nori:hero  face  of  nori;hem  wall  of  house  232;  thence  west- 
eriy  along  said  last  production  face  of  wall  and  limit  between 
premises  in  rear  of  houses  numbers  232  and  234,  in  all  129 
feet  to  eastern  limit  of  lane;  thence  southerly,  etc. 

The  word  "  intersection  '^  usually  means,  "  the  place  where 
two  things  intersect  or  cross.*^  " Intersect'*  has,  however, 
another  meaning,  although  rarely  applied,  "  to  divide  or  sepa- 
rate (two  things)  by  passing  between  them:"  Murray's  Dic- 
tionary: and  it  is  in  this  latter  sense  that  "  intersection  "  was 
intended  to  be  used  in  the  above  description,  that  is,  ^'the 
dividing  Une  between  the  two  houses.'' 

The  North  British  Canadian  Investment  Co.  conveyed  to 
defendant  by  deed  dated  23rd  October,  1903,  house  No.  234 
.  .  .  described  as  ^'  commencing  at  the  said  westerly  angle 
of  said  lot  number  4  now  defined  by  production  easterly  of 
M)uthem  face  of  southern  wall  of  house  No.  234  to  Euclid 
avenue,  thence  northerly  along  the  western  limit  of  Eudid 
avenue  17  feet,"  etc.     .     . 

Two  years  after  234  was  built,  Mrs.  Wood  added  a  facing 
of  brick  9  inches  thick  to  the  north  wall  of  232,  from  where 
the  rear  wall  of  234  ended  to  the  rear  of  the  wall  of  232 — ^a 
distance  of  32  feet  6  inches;  and  plaintiff  contends  that,  ac- 
cording to  the  description  in  the  conveyance  to  him,  the 
"production  easterly  of  the  northern  face  of  the  northern 
wall  of  232  "  means  the  production  easterly  from  the  west 
comer  of  234  along  the  face  of  the  brick  wall  of  232,  which 
would  carry  the  line  through  the  south  wall  of  234  from  the 
point  where  the  wall  of  232  strikes  it  on  the  west  end  to  the 
front  of  234.     .     .     . 

The  surveyor  who  made  the  survey  and  prepared  for  the 
North  British  Company  the  description  used  in  the  convey- 
ance to  plaintiff,  and  also  prepared  a  plan  ....  said 
that  measuring  20  feet  6  inches  from  the  intersection  of  the 
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walls  of  230  and  232  reached  exactly  to  the  dividing  line  be- 
tween honses  232  and  234,  thus  giving  to  plaintiff  the  full 
width  of  20  feet  6  inches  in  the  front  of  232,  as  called  for 
by  his  deed.     ... 

According  to  my  view,  the  description  intends  that  the 
northern  face  of  the  northern  wall  of  232,  no  matter  how 
devious  its  course  may  be,  is  to  be  followed  and  produced 
easterly  through  the  intersection  or  dividing  line  between 
houses  232  and  234. 

• 

If  I  am  right  in  the  conclusion  that  the  northern  face  of 
the  northern  wall  of  232  is  that  wall  which  runs  from  the 
front  or  easterly  junction  of  the  two  houses  westerly  through 
and  along  where  the  wall  of  232  abuts  on  the  wall  of  234,  and 
from  such  junction  ends  at  the  rear  of  234  along  the  face 
of  the  brick  wall  of  232  (added  by  Mrs.  Wood)  to  the  rear 
of  the  house,  then  all  plaintiff  is  entitled  to  recover  is  the 
land  described  in  a  conveyance  thereof  from  defendant  and 
his  wife  to  plaintiff,  bearing  date  18th  August,  1904.  That 
land  is  of  the  value  of  $30,  and  a  conveyance  thereof  was 
tendered  to  plaintiff  on  19th  August,  1904. 

Defendant  added  a  storey  to  234,  and  in  doing  so  built 
in  the  south  wall  of  his  own  house.  He  never  interfered  with 
or  claimed  any  of  the  land  on  which  232  was  built,  or  any 
part  of  the  will  of  that  house. 

Plaintiff  is  entitled  to  judgment  for  the  land  covered  by 
the  deed  to  him  from  defendant  above  referred  to,  with  costs 
up  to  19th  August.  Defendant  is  entitled  to  the  costs  from 
19th  August. 


April  3rd,  1905. 

divisional  court. 

Be  SLATEE  v.  LABEEEE. 

Division  Courts  —  Jurisdiction  —  Ascertainment  of  Amount 
over  $100 — Extrinsic  Evidence  —  Promissory  Note  —  In- 
dorser. 

Appeal  by  plaintiffs  from  order  of  Magee,  J.,  in  Cham- 
bers, ante  420,  dismissing  motion  by  plaintiffs  for  an  order 
in  the  nature  of  a  mandamus  to  the  junior  Judge  of  the 
County  Court  of  Carleton  to  compel  him  to  try  an  action,  in 
the  Ist  Division  Court  in  that  county,  against  the  indorser  of  a 
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promissory  note,  to  recover  the  amount  of  the    note,  which 
was  more  than  $100. 

W.  E.  Middleton,  for  appellants,  contended  that  the  Judge 
in  Chambers  was  wrong  in  holding  that,  inasmuch  as  plain- 
tiffs to  establish  their  case  had  to  give  evidence  of  dishonour 
and  notice  to  defendant,  the  Division  Court  had  no  juris- 
diction under  sec.  72  of  the  Division  Courts  Act,  as  amended 
by  4  Edw.  VII.  ch.  12,  sec.  1  (0.) ;  that  the  €unending  Act  is 
merely  a  legislative  declaration  in  favour  of  the  narrower 
interpretation  theretofore  placed  upon  sec.  72 ;  and  that  it  was 
not  the  intention  of  the  legislature  to  take  away  the  jurisdic- 
tion of  the  Division  Court,  unless  it  was  necessary  for  plain- 
tiffs to  give  evidence  of  the  kind  pointed  out  in  Kreutziger  v. 
Brox,  32  0.  R.  418,  for  the  purpose  of  establishing  their 
claim. 

A.  J.  Eussell  Snow,  for  defendant,  contra. 

The  Court  (Meredith,  C.J.,  Britton,  J.,  Clute,  J.), 
agreed  with  the  contention  of  plaintiffs  and  allowed  the  ap- 
peal with  costs  and  made  the  order  asked  for  by  plaintiffs 
with  costs. 


April  3rd,  1905. 
divisional  court 
BANK  OF  MONTREAL  v.  MORRISON. 

Foreign  Judgment  —  Action  on  —  Defence  —  Defendant  not 
Served  with  Process  in  Original  Action — Finding  of  Fad — 
Leave  to  Amend — Original  Cause  of  Action — Adding  As- 
signors as  Plaintiffs. 

Appeal  by  plaintiffs  from  judgment  of  Falconbridge, 
C.J.,  ante  90. 

J.  A.  Worrell,  K.C.,  and  W.  D.  Gwynne,  for  plaintiffs. 

Z.  Gallagher,  for  defendant. 

The  Court  (Meredith,  C.J.,  Britton,  J.,  Clute,  J.), 
dismissed  the  appeal  with  costs. 
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Cartvvright,  Master.  April  4th,  1905. 

ohambebs. 
BEATTY  V.  McCONNELL. 

Pleading — Statement  of  Claim — Fraud — Notice — Embarrass- 
ment. 

Motion  by  defendants  to  strike  out  9  paragraphs  of  state- 
ment of  claim  as  not  being  properly  pleaded  and  being  em- 
barrassing. 

J.  H.  Moss,  for  defendants. 

T.  P.  Gait,  for  plaintiff. 

The  Master  : — I  do  not  think  the  motion  can  succeed. 
The  statement  of  claim  is  perhaps  inartistic  in  some  respects, 
and  reads  in  places  more  like  an  affidavit  than  a  pleading. 
This,  however,  is  no  ground  for  excision.  Nor  can  I  see  that 
any  unnecessary  or  irrelevant  facts  are  set  out.  The  action 
is  to  set  aside  a  deed  to  Bull  and  a  deed  from  him  to  McCon- 
nell. 

This  claim  is  based  on  two  grounds.  The  first  is,  that 
plaintiff  is  a  purchaser  for  value  without  notice.  As  to  this 
there  is  no  objection. 

The  second  is  alleged  fraud  on  the  part  of  defendant  G., 
in  that  he  knew  of  plaintiff's  title,  and  yet,  by  concealment 
and  misrepresentation,  induced  the  Provincial  Secretary  to 
issue  deed  to  Bull  on  ground  that  he  had  lost  his  certificates. 

Paragraphs  10  and  11  sufficiently  charge  fraud  against 
6.,  and  paragraphs  12  and  13  allege  notice  to  other  defendants 
through  G.  as  their  solicitor,  so  that  all  had  notice  of  plain- 
tiff's title  before  issue  of  deed  to  Bull. 

This  seems  enough  to  satisfy  the  rule  as  to  allegations  of 
fraud  laid  down  by  Lord  Watson  v.  Salomon  v.  Salomon, 
[1897]  A.  C.  at  p.  35 ;  see  also  judgment  of  Thesiger,  L.  J.,  in 
Davy  V.  Garrett,  7  Ch.  D.  at  p.  489. 

It  does  not  seem  to  me  that  defendants  here  can  truly  say 
they  are  embarrassed  in  finding  out  what  is  the  case  they  have 
to  meet.  This  is  the  test  given  in  Davy  v.  Garrett,  supra,  at  p. 
488. 


542  ^'^^   ONTARIO   WEEKLY  REPORTER. 

The  plaintiff's  case  is  set  out  fully  and  dearly.  The  claim 
is  simple^  to  have  the  deeds  to  Bull  and  McConnell  set  aside 
as  clouds  on  his  title.  The  facts  on  which  he  rdies  are  also 
fully  set  out;  none  occurs  to  me  as  stated  which  would  not 
strengthen  his  case  if  proved.  This  is  more  especially  the 
case  as  there  is  a  claim  for  "  damages  from  defendants  for 
their  fraudulent  attempt  to  deprive  plaintiff  of  his  said 
lands.^' 

It  must  he  assumed  on  this  motion  that  such  a  claim  can 
be  successfully  made^  though  no  grounds  of  special  damage 
are  given.  The  fact  of  course  may  be  otherwise.  I  am  not 
able  to  consider  this. 

The  motion  is  dismissed.    The  costs  will  be  in  the  cause. 

A  reference  to  Harris  v.  Harris,  1  0.  W.  E.  734,  may  be 
useful;  also  to  cases  cited  at  end  of  Stratford  Gas  Co.  v. 
Gordon,  14  P.  E.  407. 


Meredith,  C.J.  April  4th,  1905. 

WEEKLY   COURT. 

eb  wiaeton  beet  SUGAE  CO. 

JAEVIS^S  CASE. 

Company — Winding-up — Contributory — Payment  for  Shares 
— Conditional  Agreement — Condition  Subsequent. 

Appeal  by  John  Jarvis  from  the  report  of  an  official  re- 
feree (McAndrew)  dated  28th  January,  1905,  settling  the  ap- 
pellant upon  the  list  of  contributories  for  $14.25  as  the 
amount  unpaid  on  one  share  of  the  capital  stock  in  the  Wiar- 
ton  Beet  Sugar  Company,  Limited,  which  was  being  wound 
up  under  the  Dominion  Winding-up  Act. 

W.  M.  Douglas,  K.C.,  for  appellant. 

W.  H.  Blake,  K.C.,  for  liquidator. 

Meredith,  C.J.: — ^I  am  of  opinion  that  the  conclusion  of 
the  official  referee  is  right  and  must  be  affirmed. 

The  effect  of  the  agreement  of  13th  January,  1900,  and 
the  subsequent  acts  of  the  parties,  was,  I  think,  to  constitute 
the  appellant  a  shareholder  in   prsesenti   with    a   collateral 
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agreement  as  to  the  mode  in  which  he  was  to  be  permitted 
to  pay  for  the  share  for  which  he  had  subscribed. 

Although  the  agreement  provides  that  the  appellant  is 
not  to  incur  any  responsibili^  or  liability  "in  consequence 
of"  his  "stock"  beyond  his  agreement  to  pay  for  the 
same  by  the  delivery  of  beets  in  the  manner  provided  by  the 
agreement,  and  in  the  schedule  at  the  foot  of  the  agreement 
under  the  heading  "  amount  of  stock  subscribed  for  payable/' 
and  the  words  "  6  per  cent,  within  30  days  balance  in  beets 
as  mentioned  in  contract,"  in  the  body  of  the  agreement  it  is 
provided  that  in  paying  for  beets  delivered  under  the  agree- 
ment the  company  is  to  retain  from  the  person  delivering 
them  in  each  season  a  sum  equal  to  19  per  cent,  of  his  stock 
''  in  the  company  herein  subscribed  for,  and  for  which  certi- 
ficate of  paid  up  stock  shall  be  given,"  and  it  is  also  provided 
that  in  case  the  appellant  should  fail  to  deliver  beets  as  agreed 
he  would  be  required  and  he  agreed  to  pay  to  the  company  in 
money  on  or  before  Slst  January  in  each  year  a  sum  equal 
to  that  which  he  should  have  omitted  to  pay  for  in  beets,  for 
which  he  should  receive  "  certificates  on  paid  up  stock,"  and 
that  20  per  cent,  additional  on  the  sum  omitted  to  be  paid 
in  beets  should  be  collected  for  the  benefit  of  the  company. 

It  is  impossible,  I  think,  in  view  of  these  provisions,  to 
find  that  the  subscription  for  the  share  was  to  be  a  condi- 
tional one,  in  the  sense  that  the  appellant  should  not  become 
a  shareholder  until  the  five  years  over  which  the  contract  for 
the  supply  by  him  of  beets  extended.  On  the  contrary,  the 
basis  of  the  agreement  is  that  the  appellant  should  become 
a  shareholder  in  praesenti,  and  the  agreement  that  he  should 
be  entitled  to  pay  a  part  of  the  sum  payable  in  respect  of  his 
share  in  beets  is,  therefore,  I  think,  necessarily  a  collateral 
one,  and  in  so  far  as  it  is  a  condition  must  be  treated  as  a 
condition  subsequent. 

The  appellant  had  made  delivery  of  beets  as  he  had  agreed 
to  do  in  two  of  the  years,  and  had  therefore  paid,  in  addition 
to  the  5  per  cent,  paid  in  cash,  38  per  cent,  of  his  share,  and, 
according  to  the  terms  of  the  agreement,  he  was  entitled 
to  a  certificate  or  certificates  shewing  that  his  share  had  been 
paid  up  to  that  extent,  and  also,  I  apprehend,  in  case  divi- 
dends had  been  declared,  to  a  dividend  on  what  had  been  paid. 

Pellatf  s  Case,  L.  R.  2  Ch.  527,  is,  I  think,  distinguish- 
able. The  facts  were  very  different  from  those  which  are 
found  to  exist  in  this  case,  and,  moreover,  nearly  3  years 
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before  the  winding-up  began,  Pellatt  had  repudiated  the  con- 
tract to  take  the  shares,  which  was  a  conditional  one.     .     .     . 

The  appeal  therefore  fails  and  must  be  dismissed.  As  the 
case  is  a  test  one,  it  would  not  be  unreasonable  that  the  costs 
of  both  sides  should  be  paid  out  of  the  assets  of  the  com- 
pany, and  I  so  direct,  unless  the  liquidator  objects  to  that 
disposition  being  made  of  them.  If  he  objects,  the  case  may 
be  spoken  to  on  the  question  of  costs,  if  the  appellant  so  de- 
sires, but  if  he  does  not  the  appeal  will  be  dismissed  without 
costs. 


April  4th,  1905. 
C.A. 

TOEONTO  GEXERAL  TRUSTS  CORPORATION  v.  CEN- 
TRAL ONTARIO  R.  W.  CO. 

Release — Pledge  of  Bonds  —  Agreement  for  Release  —  Jvdg- 

ment  — Satisfaction — Terms* 

Appeal  by  S.  J.  Ritchie,  from  judgment  of  Meredith, 
J.,  reversing  the  finding  of  the  Master  at  Belleville,  on  a  refer- 
ence before  him,  and  declaring  that  Stevenson  Burke,  the  re- 
spondent, should  be  allowed  to  make  proof  before  the  Master 
as  the  holder  and  owner  of  225  bonds  of  the  Central  Ontario 
Railway  Company. 

A.  B.  Aylesworth,  K.C.,  and  J.  H.  Moss,  for  appellant. 

G.  T.  Blackstock,  K.C.,  and  T.  P.  Gait,  for  respondent. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,   Maclaren,  JJ.A.),  was  delivered  by 

Maclennan,  J.A.: — The  principal  question  depends  upon 
certain  documents  signed  by  the  respective  parties  on  the 
10th  and  11th  March,  1902. 

For  several  years  prior  to  that  time  there  had  been  much 
litigation  between  the  parties  in  the  United  States,  that  is, 
Federal,  Courts,  and  also  in  the  State  Courts  of  Ohio,  aris- 
ing out  of  stock  and  bonds  of  different  companies  belonging 
to  Ritchie,  including  the  225  bonds  voL  question,  held  by  Burke 
as  security  for  inonev  due  to  him. 
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Burke  had  obtained  a  judgment  or  order  of  the  United 
States  District  Court  for  the  sale  of  the  stocks^  bonds,  and 
securities  held  by  him  under  which  he  himself  had  become  the 
purchaser  thereof,  whereupon  Bitchie  took  proceedings  in  the 
same  Court  to  have  it  decided  that  such  sale  was  invalid,  and 
for  redemption  of  his  securities. 

The  price  at  which  Burke  had  bought  in  the  bonds  in  ques- 
tion was  $6,000,  and,  after  crediting  the  price  agreed  by  him 
to  be  paid  for  all  the  securities,  there  remained  a  balance  of 
debt  due  to  him  of  $67,000  or  thereabouts. 

Afterwards  Burke  took  proceedings  in  the  Circuit  Court 
of  Summit  County,  Ohio,  a  State  Court,  based  upon  the  judg- 
ment and  sale  made  in  the  United  States  Court,  and  obtained 
a  State  judgment  for  the  said  balance  of  debt  of  $67,000 
against  Ritchie.  Ritchie  afterwards  appealed  from  this  judg- 
ment to  the  Supreme  Court  of  the  State,  still  insisting  on 
the  invalidity  of  the  sale  of  his  securities  to  Burke. 

Pending  these  appeals,  Ritchie  circulated  extensively, 
among  persons  likely  to  become  purchasers  of  such  securities, 
notices  warning  all  persons  against  purchasing  the  same  or 
any  part  thereof  pending  the  appeals. 

In  March,  1902,  Burke,  being  anxious  to  realize  his  securi- 
tiesy  free  from  any  cloud  upon,  or  doubt  of,  his  title,  sought 
an  interview  with  Ritchie  in  order  if  possible  to  settle  their 
differences. 

The  parties  met  at  Burke's  office  on  10th  March,  1902, 
and  on  that  occasion  an  agreement  was  prepared,  and  signed 
by  both'.  At  the  same  time  two  or  perhaps  three  other  papers 
were  also  prepared  and  signed  by  Burke.  Ritchie  testifies 
that  the  agreement  was  dictated  by  Burke  to  and  engrossed 
by  hifi  stenographer  in  duplicate,  and  signed  by  him,  and  also 
by  Ritchie  without  then  reading  it,  that  he  took  one  copy*  home 
with  him,  and  then  found  that  it  was  not  in  accordance  with 
the  agreement  as  he  understood  it.  He  says  that,  as 
he  understood  the  agreement  to  which  they  had  come, 
it  was  that  all  existing  litigation  between  them  was 
to  be  ended,  and  all  judgments  released  and  dis- 
charged, and  that  he,  Ritchie,  was  to  be  entitled  to  get 
back  the  bonds  in  question  on  payment  of  the  $5,000  for 
which  Burke  had  bought  them  in,  under  the  judgment  in  the 
Federal  Court,  together  with  interest  from  the  date  of  sale. 
On  reading  the  agreement  he  found  that  it  provided  that  he 
was  not  to  have  the  bonds,  without  also  paying  the  $67,000 


546  ^^^    ONTARIO    WEEKLY   REPORTER. 

judgment  held  by  Burke,  in  the  Circuit  Court  of  Summit 
County^  as  well  as  the  $5,000  at  which  the  bonds  had  been 
bought  by  Burke.  He  says  he  went  back  to  Burke  next  day, 
and  that  upon  stating  his  objection  Burke  at  once  prepared 
and  signed  a  discharge  and  acknowledgment  of  satisfaction 
of  the  Circuit  Court  judgment. 

The  only  evidence  on  this  part  of  the  case  is  that  of  the 
respectiye  parties.  They  do  not  diflEer  as  to  the  circumstances 
under  which  the  papers  were  prepared  and  signed.  They 
differ,  however,  altogether  as  to  what  the  agreement  was 
apart  from  the  writing,  Burke  asserting  that  the  writing 
contains  the  true  agreement  between  them,  and  that  the 
paper  signed  by  him  on  the  following  day  was  not  intended 
to  affect  or  vary  the  instrument  signed  by  both  on  10th 
]Mjarch. 

There  is  no  doubt  whatever  that  if  it  depended  on  the 
formal  agreement  of  10th  March  which  both  parties  signed, 
Burke^s  contention  must  prevail.  It  is  distinct  that  Ritchie 
was  not  to  have  the  bonds  without  payment,  not  only  of  the 
$6,000  and  interest,  but  also  of  the  amount  of  the  decree 
in  the  Circuit  Court  of  Summit  Coimty,  Ohio,  amounting 
with  interest  to  about  $70,000.  That  stipulation  is  em- 
phasized by  a  clause  in  the  agreement  that  any  action  then 
pending  in  any  Court  between  the  parties,  except  the  decree 
of  the  Circuit  Court  of  Summit  County,  should  be  dismissed 
by  plaintiff,  and  all  errors  released,  so  that  thereafter  from  no 
existing  cause  whatever  should  any  litigation  of  any  kind  be 
instituted  by  one  against  the  other,  nor  should  any  claim  be 
set  up  by  one  against  the  other  for  the  ownership  of  any 
stock  held  or  owned  by  either  in  any  company  or  corporation 
in  which  either  one  or  the  other  had  at  any  time  been 
interested. 

The  whole  question  turns  upon  the  effect  of  the  paper 
signed  by  Burke  on  11th  March. 

There  is  some  confusion  as  to  which  of  two  papers  waa 
signed  on  that  day.  Besides  the  principal  agreement,  there 
were  four  other  papers  signed  on  the  10th  or  11th.  Three 
of  these  were  acknowledgments  of  satisfaction  of  judgments — 
what  according  to  our  former  practice  would  be  called  satis- 
faction pieces — ^with  the  nature  and  effect  of  which  Burke 
would  be  familiar,  for  he  had  been  a  State  Judge  for  a  num- 
ber of  years,  and  was  still  a  lawyer  in  active  practice. 
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One  of  these  satisfaction  pieces,  as  I  may  call  them^  was 
of  the  judgment  in  the  United  States  Court  for  the  balance 
due  to  Burke  from  Ritchie  after  crediting  the  price  of  the 
bonds  in  question  and  other  securities  bought  in  by  him. 
Another  related  to  the  appeal  to  the  Supreme  Court  of  the 
State  above  referred  to,  taken  by  Ritchie  against  Burke^s 
judgment  in  that  Court.  This  is  signed  by  both  Burke  and 
Eitchie  and. also  by  Ritchie's  wife,  who  had  been  a  party  to 
the  appeal,  and  simply  declares  that  the  action,  that  is,  the 
appeal,  so  far  as  those  parties  were  concerned,  was  settled. 
The  third  paper  relates  to  the  same  appeal  as  the  second,  and 
is  signed  by  Burke  alone.  It  is  intituled  in  the  Supreme 
Court  of  the  State,  and  between  Ritchie  and  wife,  plaintiffs 
in  error,  and  Burke  et  al.,  defendants  in  error.  Therein 
Burke  acknowledges  satisfaction  in  full  from  Ritchie  of  the 
decree  of  about  $70,000,  rendered  in  the  Circuit  Court  of 
Summit  County,  and  agrees  that  at  any  time  Ritchiel  desires  he 
may  have  the  action,  as  far  as  Burke  is  concerned,  entered 
settled  and  satisfied  in  full,  and  the  action  dismissed  at  his 
cost  and  expense.  Also  that,  at  any  time  it  may  be  decided 
by  Ritchie,  the  original  decree  in  the  Federal  Circuit  Court 
for  the  balance  due  to  Burke  may  be  entered  satified  and 
discharged.  It  is  also  further  understood  that  Burke  will 
enter  satisfaction  of  the  balance  due  on  the  original  decree 
in  the  Federal  Circuit  Court  on  which  the  proceeding  in  the 
Circuit  Court  of  Summit  Connty  (the  State  Court),  then 
pending  in  the  Supreme  Court  of  Ohio,  was  predicated.  The 
fourth  satisfaction  piece  relates  to  the  judgment  in  the  State 
Circuit  Court  for  the  $67,000  or  thereabouts  now  in  dispute, 
and  which  by  the  signed  agreement  was  expressly  excepted 
from  the  judgments  agreed  to  be  discharged. 

In  his  evidence  in  chief  Ritchie  says  distinctly  that  it 
was  the  first  of  the  above  papers  which  was  signed  on  the 
second  day.  He  corrects  this  with  equal  distinctness  in  cross- 
examination  by  coxmsel  for  Burke,  and  says  it  was  the  fourth 
paper  above  mentioned  which  was  signed  on  the  second  day. 
Burke  says  in  his  evidence,  that,  upon  looking  the  papers 
over,  so  far  as  he  can  remember  it  was  the  second  paper  which 
was  signed  on  the  second  day.  I  thiak  the  papers  themselves 
contain  conclusive  evidence  that  it  was  the  fourth  paper  above 
mentioned  which  was  signed  on  the  second  day. 

The  express  intention  of  the  written  agreement  was  that 
the  judgment  in  the  State  Circuit  Court  for  $69,000  or  there- 
abouts was  to  be  excepted  and  not  to  be  discharged,  and  it  is 
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not  likely  that  a  lawyer  like  Burke  would  on  that  day  do  the 
very  thing  which  he  stipidated  carefully  he  was  not  to  do. 
It  is  clear  that  as  long  as  that  judgment  stood^  the  discharge 
oi  the  judgment  in  the  Federal  Court  would  not  affect  it. 
It  would  still  stand  good  imtil  it  was  actually  satisfied.  The 
judgment  in  the  Federal  Court  was  merged  in  the  subsequent 
judgment  in  the  State  Circuit  Court,  and  the  discharge  of  the 
former  would  not  affect  the  force  and  validity  of  the  latter. 
I  therefore  think  that  the  papers  themselves  afford  clear 
evidence  that  when  the  parties  separated  on  10th  March,  the 
express  discha^e  of  the  State  Circuit  Court  judgment  had 
not  been  signed,  anrJ  that  it  was  that  discharge  which  was 
signed  on  the  following  day. 

It  was  argued  that  the  third  paper,  if  signed  on  the  first 
day,  was  an  answer  to  this  argumetit,  for  that  also  expressly 
acknowledges  satisfaction  in  full  from  Eitchie  of  the  same 
debt  recovered  in  the  State  Court,  and  provided  that  Kitchie 
might  at  any  time  have  it  entered  settled  and  satisfied  in  full, 
and  have  the  action  dismissed.  But  there  are  two  answers 
to  that  argument.  The  first  is,  that  this  paper  is  not  intituled 
in  the  Circuit  Court,  but  in  the  Supreme  Court,  and  was  not 
per  se  a  satisfaction  piece  which  coidd  be  entered  in  the 
Circuit  Court;  and  the  other  is  that,  having  been  signed  ai]  the 
same  time  as  the  agreement  and  as  a  part  of  the  same  trans- 
action, the  two  papers  being  read  together,  their  necessary 
meaning  would  be  that  the  discharge  would  be  given  wten  the 
judgment  debt  was  paid  according  to  the  agreement,  or  in 
case  Ritchie  chose  to  abandon  the  redemption  of  the  bonds. 
The  same  paper,  it  is  to  be  observed,  provides  for  the  satis- 
faction of  the  original  decree  in  the  Federal  Circuit  Court. 
All  these  papers  except  No.  3  were  duly  entered  and  recorded 
in  the  respective  Courts  on  14th  March  afterwards.  No. 
3  could  not  be  so  entered,  for  it  was  not  intituled 
in  the  Circuit  Court,  but  in  the  Supreme  Court,  in 
which  none  of  the  judgments  referred  to  therein  were 
recovered. 

If  then,  as  I  think  it  must  be  taken,  the  paper 
signed  on  the  second  day  was,  as  deposed  by  Eitchie,  the 
fourth  above  mentioned,  what  effect  is  to  be  given  to  it  ?  It 
is  intituled  in  the  State  Circuit  Court  aud  in  the  cause 
as  intitided  in  that  Court.  It  recites  the  judgment  and  the 
appeal  taken  to  the  Supreme  Court,  that  the  appeal  has  been 
settled  and  adjusted  and  is  to  be  so  entered  by  the  appellants. 
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and  then  proceeds:  "  But  in  order  that  the  records  in  Summit 
County  may  shew  that  said  decree  in  favour  of  said  Burke 
has  been  satisfied,  discharged,  and  settled  in  full,  it  is  hereby 
agreed  and  declared  that  the  said  Stevenson  Burke  has  re- 
ceived satisfaction  of  said  decree  in  full  and  that  said  action 
in  the  Supreme  Court  is  to  be  entered  settled.'^  The  legal 
effect  of  this  document,  when  entered  on  the  record  of  the 
Court,  was  prima  facie  to  extinguish  the  judgment  debt, 
and  having  been  given  on  the  following  day  at  the  request  of 
Bitchie,  and  for  the  very  purpose  of  obtaining  freedom  from 
the  obligation  to  pay  it,  and  for  the  purpose  of  qualifying 
and  correcting  the  agreement  which  had  been  signed  on  the 
previous  day,  I  see  no  reason  why  it  should  not  have  its  legal 
effect  given  to  it,  nor  why  as  between  the  parties  the  judg- 
ment debt  for  the  sum  of  $70,000,  with  interest,  mentioned 
in  the  agreement,  should  not  be  regarded  as  having  been  satis- 
fied. 

The  learned  Judge  has  treated  the  case  as  one  in  which 
the  onns  rested  on  Bitchie,  but  I  think  that  is  otherwise,  and 
that  it  rested  upon  Burke  to  shew  that  the  satisfaction  piece 
signed  by  him  under  the  circumstances  ought  not  to  have  its 
legal  effect. 

There  was  another  point  argued,  namely,  that  the  money 
was  to  be  paid  on  or  before  1st  January  following,  and  was 
neither  paid  nor  tendered.  I  do  not  think  that  objection 
ought  to  prevail,  for  Burke  admits  that  he  would  not  accept 
payment  unless  the  whole  sum  was  paid. 

For  these  reasons  I  think  the  appeal  should  be  allowed 
and  that  the  Master's  decision  should  be  restored. 


April  4th,  1905. 
C.A. 

BIRMINGHAM  v.  LARKIN. 

Master  and  Servant — Injury  to  Servant — Canal  Works — Dan- 
gerous  Place — "  Way" — Workmen's  Compensation  Act — 
Negligence  of  Superintendent — Workman  Conforming  to 
Orders — Contributory  Negligence, 

Appeal  by  defendants  from  judgment  of  a   Divisional 
Court  (3  0.  W.  R.  607)  allowing  (Street,  J.,  dissenting)  an 


5o0  THE   ONTARIO   WEEKLY  REPORTER. 

appeal  by  plaintiff  from  judgment  of  MacMahon,  J.  (2 
0.  W.  E.  536),  which  dismissed  the  action,  and  ordering 
judgment  to  be  entered  for  plaintiff  for  $750  and  costs,  in 
an  action  by  a  workman  to  recover  damages  for  injuries 
sustained  by  the  alleged  negligence  of  his  employers. 

E.  E.  A.  DuVemet,  for  defendants. 

6.  H.  Watson,  K.C.,  and  L.  V.  O^Connor,  Lindsay,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,   Maclaren,  JJ.A.),  was  delivered   by 

OsLER,  J. A. : — ^I  am  of  opinion  that  the  judgment  of  the 
Divisional  Court  (Falconbridge,  C.J.,  Britton,  J.),  should 
be  reversed  and  the  judgment  of  MacMahon,  J.,  at  the  trial 
restored,  for  the  reasons  given  by  him  and  by  Street,  J.,  the 
dissenting  Judge  in  the  Divisional  Court.     ... 

The  place  from  which  plaintiff  undertook  to  hand  up  the 
plank  he  was  carrying  to  his  fellow  workman  Clairmont  was 
not  a  "  way  '^  which  he  had  been  authorized  or  directed  to  take 
by  any  one  in  authority,  or  to  whose  orders  he  had  been 
directed  -to  conform.  He  appears  rather  to  have  handed  up 
the  plank  from  that  place  for  the  common  convenience  of 
himself  and  his  fellow  servant,  instead  of  going  a  little  fur- 
ther on  to  the  place  clear  of  obstruction  and  free  from  danger 
which  he  had  just  before  been  using  for  the  same  purpose.  I 
can  see  no  ground  on  which  his  employers  can  be  held  liable- 
Appeal  allowed  with  costs. 


April  4th,  1905. 

C.A. 

FLYim  V.  TORONTO  INDUSTRIAL  EXHIBITION 

ASSOCIATION. 

Negligence — Injury  to  Person — Dangerous  Place  on  Premises 
— Invitation — Part  of  Premises  Used  dy  Licensee — Re- 
sponsibility of  Owner — Construction  of  License — Extent 
of  Invitation. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiffs  in  an  action  for  damages  for  negli- 
gence causing  personal  injuries  to  the  infant  plaintiff. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclen- 
NAN,  Garrow,  Maclaren,  JJ.A. 

G.  F.  Shepley,  K.C.,  and  K.  H.  Greer,  for  defendants. 

W.  N.  Ferguson,  for  plaintiff. 

Garrow,  J. A.: — ^The  action  was  brought  by  the  infant 
plaintiff  and  her  father  to  recover  damages  residting  from  an 
injury  to  the  infant  plaintiff  in  the  circumstances  following. 

Defendants  are  the  lessees  of  a  large  enclosed  park  in  the 
city  of  Toronto,  which  they  use  for  the  purpose  of  holding  an 
annual  e2diibition  in  arts,  manufactures,  agricidture,  etc. 
Admission,  is  obtained  through  a  gate  or  gates,  upon  payment 
of  a  fee.  The  exhibition  is  widely  advertised  and  attracts 
large  numbers  of  people  during  the  two  weeks  of  its  course. 
And  in  addition  to  the  exhibition  itself  defendants  allow 
within  the  park  various  places  of  amusement  as  attractions 
for  the  purpose  of  increasing  the  popularity  of  the  exhibition 
itself. 

The  infant  plaintiff,  aged  14  years,  visited  the  exhibition 
grounds  in  September,  1903,  paid  the  usual  fee  at  the  gate, 
and  was  admitted  to  the  park.  In  the  park,  but  in  a  small 
enclosure  with  a  gate,  stood  a  machine  called  a  ^^Razzle 
Dazzle,'^  a  species  of  merry-go-round.  This  had  been  erected 
and  was  owned  by  Sprague  &  Co.,  travelling  showmen,  \mder 
an  agreement  with  defendants,  for  the  privilege  of  erecting 
and  maintaining  which  they  had  paid  to  defendants  $100. 
At  the  gate  which  admitted  to  the  ^^  Razzle  Dazzle  "  a  fur- 
ther fee  of  6  cents  was  collected  by  Sprague  &  Co.  for  their 
own  use.  The  agreement  between  Sprague  &  Co.  and  defend- 
ants provides  that  defendants  ''agree  to  provide  the  con- 
tractor (Sprague  &  Co.)  with  ground  space  not  exceeding  50 
feet  on  the  grounds  during  the  term  of  the  Toronto  Exhibi- 
tion for  1903,  for  the  purpose  of  enabling  the  contractor  to 
give  performances  or  exhibitions  of  his  said  show,  and  charg- 
ing an  admission  fee  to  the  public  therefor.  The  associa- 
tion (defendants)  to  be  entitled  to  $100  of  the  gross  receipts 
therefrom,  to  be  paid  in/  cash.  .  .  .  The  contractor  agrees 
to  be  governed  by  the  general  rules  and  regulations  of  the 
said  association,  and  that  the  general  management  and  con- 
duct of  the  show  shall  be  subject  to  the  supervision  and  ap- 
proval of  the  manager  of  the  association,  who  shall  also  have 
the  right  to  require  the  removal  of  any  objectionable  features 
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in  connection  therewith,  and  to  cancel  this  contract  and  order 
the  closing  up  of  the  said  show  for  violation  of  the  terms  of 
this  contrast  or  for  any  neglect,  misrepresentation,  vulgarity, 
or  infringement  of  rules,  without  him  or  the  association  being 
liable  for  any  claims  or  expenses  incurred  on  the  part  of  the 
contractor.  .  .  .  The  contractor  shall  indemnify  the  as- 
sociation from  and  against  all  claims  and  demands,  costs, 
charges,  and  expenses,  which  the  association  may  incur  or  be 
put  to  by  reason  of  any  accident  to  any  person  caused  by  the 
negligence  of  the  contractor  or  in  the  giving  of  his  said  show, 
and  the  association  shall  not  be  responsible  to  the  contractor 
for  any  damages  or  loss  occasioned  by  fire  or  any  other  cause. 
It  is  distinctly  understood  that  no  vulgarity,  immoral  dis- 
plays, or  objectionable  features  of  any  kind  will  be  tolerated, 
and  the  manager  of  the  association  shall  be  the  sole  judge  or 
authority  in  the  foregoing|  or  any  other  matter  whatsoever.'* 

The  infant  plaintiff  paid  the  6  cents  demanded  for  a  ride 
in  the  '^  Eazzle  Dazzle,'*  and  was  seated  upon  it,  with  some 
45  others,  when  it  suddenly  collapsed,  and  she  was  very 
severely  injured. 

The  collapse,  it  is  scarcely,  disputed,  occurred  owing  to  the 
faulty  material  of  the  centre  post,  which  was  of  wood,  upon 
which  the  whole  weight  rested,  and  the  lack  of  sufficient  guys 
or  stays — defects  which,  as  the  evidence  shews,  would  have 
been  easily  ascertained  by  anything  approaching  competent 
inspection,  of  which  there  was  absolutely  none  by  defendants. 

The  question  in  the  action  is  not  as  to  the  negligence  of 
some  one,  which  is  admitted,  but  simply  as  to  upon  whose 
shoulders  shoidd  rest  the  responsibility,  upon  those  of  Sprague 
&  Co.  or  of  the  defendants,  or  of  both.  The  learned  Chief 
Justice  in  his  judgment  remarks  that  the  case  is  near  the 
line,  that  it  involves  difficult  questions    .     .     . 

I  agree  with  the  learned  Chief  Justice  in  regarding  the 
case  as  one  of  difficulty,  differing  as  it  does  in  its  facts  from 
all  the  numerous  cases  to  which  we  were  referred,  in  the 
important  circumstance  of  the  second  enclosure  and  the  pay- 
ment of  the  second  fee. 

The  legal  duty  of  one  inviting  another  to  come  upon  his 
premises,  to  take  reasonable  care  that  the  premises  are  in  a 
reasonably  safe  condition,  is  well  settled.  There  are  in  the 
case  at  bar  apparently  two  questions,  the  first  whether  the 
small  enclosure  continued  to  be  the  "premises'*  of  defend- 
ants notwithstanding  the  agreement  with  Sprague  &  Co.,  and 
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the  second^  the  extent  of  the  invitation  created  by  the  general 
admission  to  the  park. 

The  first  question  is,  I  think,  largely  one  of  law;  in  other 
words,  of  the  proper  construction  of  the  before  mentioned 
agreement;  and  the  second  is,  I  think,  chiefly  a  question  of 
fact. 

As  to  the  first,  I  cannot  accede  to  the  argument  of  Mr. 
Shepley  that  the  agreement  was  in  effect  a  lease,  giving  a 
right  of  exclusive  possession  to  Sprague  &  Co.  There  is  no 
demise  of  any  land,  no  land  is  in  fact  described,  so  as  to  be 
ascertained,  although  this  alone  might  not  be  sufficient  if 
land  had  afterwards  been  pointed  out  and  taken  possession 
of  by  the  tenant.  But  the  intention  of  the  parties  at  the 
time,  as  expressed  in  the  instrument,  is  important  where  the 
matter  is  in  doubt:  see  Taylor  v.  Caldwell,  3  B.  &  S.  826. 
And  the  extensive  reservation  of  powers  of  superintendence 
and  control,  including  cancellation,  and  the  insertion  of  the 
covenant  of  indemnity,  are  each  and  all  circumstances  of  con- 
siderable, and  combined  of  conclusive,  potency  to  indicate 
that  a  lease  with  the  right  of  exclusive  possession  was  not  in- 
tended. 

I  think,  therefore,  that  the  instrument  in  question  was 
clearly  in  law  a  mere  license,  and  not  a  lease.  But  this  con- 
clusion is  not,  in  my  opinion,  necessarily  conclusive  against 
defendants,  although  it  certainly  tends  towards  a  solution 
against  them,  for  it  might  well  be  that,  notwithstanding  the 
invitation  did  not  extend  to  the  use  of  the  machine,  and  it  is 
in  this  particidar  that  I  have  found  the  greatest  difficulty  in 
reaching!  a  solution  entirely  satisfactory  to  myself.  Invitation 
is,  as  I  have  before  pointed  out,  very  largely  a  question  of  fact 
to  be  determined  on  the  evidence.  And  the  final  question 
really  is,  was  there,  in  all  the  circumstances,  reasonable  evid- 
ence from  which  the  learned  Chief  Justice,  or  a  jury,  had  it 
been  before  a  jury,  could  have  found  in  favour  of  plaintiffs 
upon  this  question.  If  there  was,  the  judgment  should  stand 
unless  it  can  be  fairly  regarded  as  against  the  weight  of  evid- 
ence. 

So  viewing  the  case,  I  have  come  to  the  conclusion  that 
there  was  such  reasonable  evidence,  and  I  also  think  that  the 
judgment  of  the  learned  Chief  Justice  is  the  correct  result 
upon  the  weight  of  evidence.  The  machine,  to  begin  with, 
stood  upon  defendants'  premises,  placed  there  by  and  with 
their  express  license  and  consent  and  for  their  benefit,  both 
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direct  and  indirect.  Their  manager  in  the  witness  box 
speaks  of  it,  quite  correctly,  as  one  of  the  "attractions:''  it 
may  have  been  the  main  one  to  children  like  the  infant  plain- 
tiff. Defendants  undoubtedly  expected  and  intended  it  to  be 
used  by  its  patrons  exactly  as  the  infant  plaintiff  was  using 
it  when  injured,  indeed  it  could  only  be  reached  at  all  by 
those  whom  defendants  had  first  invited  or  permitted  to  enter 
through  the  outer  gates.  The  fact  that  they  had  reserved 
extensive  powers  of  control,  and  had  taken  a  covenant  of  in- 
demnity, is  also  significant  on  this  subject,  as  well  as  upon 
the  earlier  one  of  lease  or  license.  These  circumstances  all 
point,  probably,  towards  ownership  by  defendants,  and  cer- 
tainly towards  possession  and  power  of  control  by  them. 

If  they  had  been  the  owners  of  the  machine,  even  if  they 
had  collected  the  additional  fee  for  themselves,  the  original 
invitation  would,  I  think,  have  clearly  included  the  right  to 
use  the  machine  on  payment  of  the  additional  fee,  and  if  the 
machine,  although  not  owned  by  them,  had  been  placed  by 
the  owner  or  by  an  independent  contractor  where  it  was  for 
the  use  of  defendants'  patrons,  the  same  result  would,  I  think, 
follow:  "  Francis  v.  Cockerill,  L.  R.  5  Q.  B.  601.  And  the 
circumstance  that  the  independent  contractor,  or  the  owner  in 
this  case,  collected  a  small  additional  fee  for  his  own  use, 
although  certainly  important,  is  not,  in  my  opinion,  decisive 
against  plaintiff's  claim,  but  was  simply  a  circumstance  to  be 
considered  with  the  other  facts  in  estimating  whether  or  not, 
in  all  the  circumstances,  defendants  did  or  did  not  invite  the 
infant  plaintiff  to  use  the  machine  in  question. 

I  tbdnk  the  appeal  fails  and  should  bef  dismissed  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss,  C.J.O.,  Maclennan  and  Maclaren,  JJ.A.,  con- 
curred. 


April  4th,  1905. 
C.A. 

GIBB  V.  McMAHON. 

Specific  Performance— Contract  for  Sale  of  Land  by  Trustees 
— Evidence  of  Concurrence  by  AU — Statute  of  Frauds- 
Correspondence— Authority  of  Trustees  to  Bind  Co-trustee. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(3  0.  W.  R.  645)  reversing  judgment  of  Street,  J.,  dismiss- 
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ing  action  for  specific  performance  of  a  contract  for  sale  to 
plaintiff  of  a  hotel  property  in  Toronto. 

T.  D.  Delamere,  K.C.,  and  A.  B.  Aylesworth,  K.C.,  for 
appellants. 

C.  H.  Bitchie,  K.C.,  and  M.  H.  Ludwig,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,   Maclaren,   JJ.A.),   was   delivered   by 

Maclennan,  J.A. — Defendants  are  trustees  of  the  prop- 
erty in  question,  which  is  freehold,  under  the  will  of  Mary 
Furlong,  deceased,  who  died  12th  February,  1895.  Defend- 
ants McMahon  and  William  Walsh  and  her  son  William 
Furlong  were  appointed  executors  and  trustees  by  a  codicil  to 
the  will.  Furlong  having  died,  defendant  Louis  R  Walsh 
was  appointed  trustee  in  his  place,  under  a  power  contained 
in  the  will;  and  the  trust  estate  was  conveyed  so  as  to  be- 
come vested  in  the  three  defendants  upon  the  trusts  of  the 
will. 

By  the  will  four-thirteenths  of  her  estate  were  given  to 
her  son  William,  and  three-thirteenths'  to  each  of  three  grand- 
children, to  be  sold  and  distributed  by  the  trustees  at  the  ex- 
piration of  ten  years;  and  if  her  son  died  before  the  time  for 
distribution,  without  leaving  descendants,  his  share  was  to  be 
divided  between  her  grandchildren.  The  trustees  were  also 
to  be  guardians  of  the  grandchildren,  and,  notwithstanding 
the  postponement  of  the  distribution,  express  power  was  given 
to  the  trustees  to  sell  the  property  at  any  time  in  their  dis- 
cretion. 

In  the  year  1903,  although  the  ten  years  from  the  death 
of  the  testatrix  had  not  expired,  it  was  considered  expedient 
to  sell  the  hotel  property,  and  it  was  advertised,  but  only  one 
offer  appears  to  have  been  received. 

Defendants  McMahon  and  William  Walsh  resided  in  To- 
ronto, and  the  other  trustee,  defendant  Louis  R.  Walsh,  re- 
sided at  St.  Mary's. 

On  Ist  September,  1903,  McMahon  wrote  a  letter  to  Louis 
R.  Walsh  at  St.  Mary's  on  the  subject  of  the  sale  of  the  prop- 
erty. He  tells  him  of  the  advertisement  offering  it  for  sale, 
and  that  only  one  offer  had  been  received,  namely,  from  one 
Hammall,  the  lessee,  who  had  offered  $11,500,  but  was  will- 
ing to  give  $12,000.  He  says  that  he  and  WiUiam  Walsh 
thought  it  wise  to  sell  now,  and  gives  various  reasons  for 
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doing  80,  and  then  adds  these  words :  "  Will  you  kindly  let 
me  know  your  opinion  at  once?  Are  you  willing  that  we 
should  accept  $12,000?'^  On  receiving  this  letter  Ix)uis  R. 
Walsh  applied  his  mind  to  the  subject,  conferred  with  a  per- 
son who  he  thought  might  be  willing  to  become  a  purchaser, 
and  on  7th  September  answered,  saying  he  thought  "  it  would 
be  wise  to  accept  HammalFs  offer,"  and  giving  some  reasons 
for  so  thinking.  He  adds  also:  "Under  the  circumstances, 
I  think  it  would  be  better  to  accept.'^ 

There  was  no  further  communication  between  Louis  R. 
Walsh  and  his  co-trustees. 

Presumably  McMahon  received  this  letter  on  8th  Septem- 
ber, but  he  did  not  then  close  with  Hammall.    That  must  have 
been  because  he  thought  it  was  proper  and  his  duty  to  take 
'  more  time.    He  had  had  inquiries  from  A.  C.  Macdonell  on 
the  4th  after  his  letter  to  Louis  R.  Walsh,  and,  later,  in- 
quiries from  another  firm  of  solicitors,  to  whom  he  named  the 
sum  of  $13,000  as  a  price.    Immediately  afterwards,  upon 
his  own  sole  judgment,  and  without  consulting  either  of  his 
co-trustees,  he  assumed,  in  the  name  of  all,  to  make  the  offer 
to  those  solicitors  of  14th  September  which  is  now  in  ques- 
tion, and  which  was  accepted.    I  think  that  was  a  clear  breach 
of  trust.    It  was  a  very  simple  thing  to  have  made  the  offer 
subject  to  the  approval  of  his  co-trustees.    It  was  their  right 
to  judge  and  to  decide  whether  a  definite  offer  to  accept 
$13,000  or  any  other  sum  should  be  made,  if  it  was  thought 
that  HammalFs  offer  of  $12,000  should  not  be  accepted.    It 
is  true  that  William  Walsh  did  afterwards  assent  to  and  ap- 
prove of  the  offer,  when  made  aware  of  it.    But  it  is  evident 
that  William  Walsh  was  not  so  free  to  exercise  his  judgment 
as  to  the  price  to  be  asked  after  the  offer  had  been  made  in 
the  name  of  all,  as  he  would  have  been  if  consulted  pre- 
viously.    He  in  effect  consented  and  approved  under  pres- 
sure, under  natural  reluctance  to  disapprove  of  what  his  co- 
trustee has  assumed  to  do. 

Pending  the  correspondence  with  Louis  R.  Walsh  and  up 
to  14th  September,  the  prospects  for  the  sale  of  the  property 
had  improved.  The  negotiations  with  Hammall  went  no 
further.  New  inquiries  were  being  made.  The  situation 
was  quite  different  from  what  it  was  on  1st  September,  when 
Louis  R.  Walsh  was  consulted,  and  there  is  no  pretence  that 
he  was  consulted  afterwards,  not  but  that  when  he  became 
aware  of  what  had  been  done  he  promptly  refused  to  approve 
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of  it  or  to  be  bound  by  it^  and  the  present  action  was  com- 
menced on  21st  September  afterwards. 

The  sole  question  is,  whether  this  is  a  valid  contract  for 
the  sale  of  this  trust  estate,  and  whether  defendants  are 
bound  to  perform  it  specifically ;  and  I  am  clearly  of  opinion 
to  the  contrary,  and  with  great  respect,  that  the  judgment  of 
the  Divisional  Court  is  wrong  and  should  be  reversed,  and 
that  the  judgment  of  Street,  J.,  at  the  trial  should  be  re- 
stored. 

It  may  be  that  if  immediately  upon  receiving  the  letter 
of  7th  September  McMahon  and  Walsh  had  completed  a  con- 
tract with  Hammall  at  $12,000,  and  had  assumed  to  sign 
it  on  behalf  of  Louis  R.  Walsh,  as  well  as  on  their  own  be- 
half, and  there  had  been  no  change  of  circumstances  in  the 
meantime,  the  cestuis  que  trustent  would  have  been  bound. 
I  express  no  final  opinion  on  that  point,  though,  as  at  pre- 
sent advised,  I  think  they  would  not.  *  It  is  not  a  case  of 
principal  and  agent  like  Ireland  v.  Livingstone,  L.  R.  5  H. 
L.  416,  cited  by  the  learned  Chancellor,  but  e^  case  of  trustees 
selling,  not  their  own  property,  but  the  property  of  their 
cestuis  que  trustent.  What  Louis  R.  Walsh  was  asked  for 
was  his  opinion,  and  whether  he  was  williag  that  they  should 
accept  $12,000.  He  gives  his  opinion,  and  that  is  all.  Auth- 
ority to  sign  the  contract  for  him  is  neither  asked  for  nor 
given,  and  up  to  the  moment  of  signing,  or  giving  express 
authority  to  sign,  he  had  the  right  and  power  to  change  his 
mind. 

But,  however  that  might  have  been,  that  is  not  this  case. 
A  fortnight  had  elapsed  since  the  circumstances  related  in 
McMahon's  letter  of  1st  September.  Further  inquiries  for 
the  property  had  been  made;  a  new  customer  had  been,  foimd; 
a  new  negotiation  had  been  opened  with  the  prospect  of  a 
better  price.  I  think  it  is  plain  that  the  cestuis  que  trustent 
had  a  right  to  the  benefit  of  Louis  R.  Walsh's  best  judgment 
in  the  changed  situation,  before  concluding  the  new  contract, 
and  to  have  that  judgment  manifested  by  his  signature, 
either  actual  or  expressly  authorized.  Nothing  is  better 
settled  than  that  where  there  are  several  trustees  all  must 
act :  Lewin  on  Trusts,  10th  ed.,  p.  278,  and  cases  there  cited. 
And  see  Luke  v.  South  Kensington,  11  Ch.  D.  125.     .     .     . 

Here  the  question  is  whether  the  estate  of  the  infant  ces- 
tui que  trust  is  bound  by  this  contract,  of  which  one  of  the 
trustees  had  absolutely  no  previous  knowledge,  and  which 
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he  repudiated  as  soon  as  it  came  to  his  knowledge,  a  con- 
tract assumed  to  be  signed  on  his  behalf  14  days  after  the 
information  given  to  him,  on  which  he  expressed  his  willing- 
ness to  sell. 

The  Courts  are  extremely  careful  in  enforcing  the  speci- 
fic performance  of  contracts  by  trustees  for  the  sale  of  the 
lands  of  their  cestuis  que  trustent,  as  to  which  see  Sneesby  . 

V.  Thorn,  7  De  G.  M.  &  G.  309 ;  Goodwin  v.  Fielding,  4  De  | 

G.  M.  &  G.  90;  and  the  cases  cited  at  pp.  180  and  181  of  ' 

Fry  on  Specific  Performance,  4th  ed.  In  Lewin  on  Trusts, 
10th  ed.,  p.  484,  it  is  laid  down  that  "in  no  case  will  the. 
Court  enforce  specific  performance  of  a  contract  which 
amounts  to  a  breach  of  trust;''  and  in  Mr.  Justice  Fry's  treats 
ise,  at  p.  181,  it  is  said)  that  **  even  where  there  is  nothing 
amounting  to  a  distinct  breach  of  trust,  the  Court  will  be 
delicate  of  interfering  against  trustees;  so  that  where  in  a 
contract  of  sale  by  them  there  is  any  want  of  business-like 
character,  the  Court  will  not,  it  seems^  interfere  imless  the 
price  be  shewn  to  be  equal  or  more  than  equal  to  the  value 
of  the  property^'' 

For  these  reasons  I  think  the  appeal  should  be  allowed, 
and  the  judgment  of  Street,  J.,  restored. 


April  4th,  1905. 
C.A. 

TRUSTS  AND   GUAILiXATKE   CO.  v.  ROSS. 

8ah  of  Goods — Contract  —  Statute  of  Frauds  —  Inability  of 
Vendor  to  Deliver  Goods — Breach  of  Contract 

Appeal  by  defendant  from  judgment  of  MacMahon,  J., 
at  the  trial,  in  favour  of  plaintiffs,  in  an  action  for  breach  of 
contract  to  purchase  a  grocery  and  hardware  stock  belonging 
to  plaintiffs  as  executors  of  one  McCalla. 

On  the  refusal  of  defendant  to  carry  out  his  alleged  con- 
tract plaintiffs  sold  the  grocery  stock  at  a  loss,  and  claimed 
the  difference  between  the  price  defendant  agreed  to  pay  for 
it  and  that  which  they  were  afterwards  obliged  to  sell  it  for. 

Defendant  denied  that  there  was  any  contract  in  fact,  or 
any  contract  in  writing  to  satisfy  the  Statute  of  Frauds.  He 
also  defended  on  the  ground  that  plaintiffs  were  not  ready 
and  willing  or  able  to  deliver  the  goods  they  had  offered  to 
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sell,  having  sold  and  disposed  to  other  persons  of  a  substan- 
tial part  thereof  before  their  acceptance  of  defendants  alleged 
offer. 

E.  E.  A.  DuVemet  and  A.  C.  Kingston,  St.  Catharines, 
for  defendant. 

G.  Lynch-Staimton,  K.C.,  and  A.  W.  Marquis,  St.  Cath- 
arines, for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,  .  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J. A. : — ^At  the  trial  it  appeared  that  plaintiffs  were 
executors  of  one  John  McCalla,  who  had  carried  on  a  general 
grocery  and  hardware  business  in  St.  Catharines.  They 
caused  an  advertisement  to  be  published  asking  for  tenders 
for  the  purchase  en  bloc  of  the  grocery  and  hardware  stock, 
goodwill,  fixtxires,  etc.,  of  the  business.  The  advertisement 
stated,  inter  alia,  that  intending  purchasers  were  to  tender  at 
a  rate  of  so  much  in  the  dollar  for  the  stock  and  fixtures,  and 
a  specified  sum  for  the  goodwill;  that  the  business  had  been 
continued  from  McCalla's  death  by  the  executors,  and  was  a 
going  concern;  that  the  stock  sheets  might  be  seen  on  appli- 
cation to  the  executor^s  solicitor;  and  that  further  particulars 
and  conditions  of  sale  might  also  be  seen  there. 

Mr.  A.  W.  Marquis  was  solicitor  for  the  executors.  He 
stated  that  after  the  publication  of  the  advertisement,  defend- 
ant came  into  the  office  on  two  occasions  and  looked  over  the 
stock  sheets:  that  on  22nd  September,  1902,  the  day  before 
the  tenders  were  to  be  opened,  defendant  met  him  in  the  street 
in  the  evening  and  said  he  thought  he  would  make  a  tender 
on  the  stock;  that  he  asked  defendant  to  come  into  his  office 
and  write  it.  Defendant  asked  the  witness  to  write  it  out  for 
him  and  gave  him  the  figures,  75  cents  for  the  gi-ocery  stock 
and  50  cents  for  the  hardware  stock;  nothing  for  the  good- 
will. Witness  said :  "  Then  I  will  write  that  tender  out  and 
sign  your  name,  per  myself."  This  the  defendant  assented 
to  and  instructed  him  to  do  so.  The  witness  accordingly 
wrote  and  sent  to  the  plaintiff  the  following: 

"  To  the  Trusts  and  Guarantee  Co.  (Ltd.),  Toronto : 

*^  Dear  Sirs, — ^I  offer  75  cents  on  the  dollar  for  the  grocery 
stock  and  50  cents  on  the  dollar  for  the  hardware,  but  noth- 
ing for  the  goodwill. 

"  Yours, 

"  John  Boss,  per  A.  W.  Marquis.'^ 
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And  on  24th  September,  having  heard  from  plaintiffs 
accepting  the  offer,  he  wrote  defendant  ..."  Your  ten- 
der for  the  McCalla  stock  was  accepted  by  the  Trusts  and 
Guarantee  Co.,  Ltd.  Please  call  and  execute  an  agreement 
in  accordance  with  the  conditions  of  sale  and  make  your 
deposit."     .     .     . 

The  conditions  of  sale  referred  to  In  this  letter  and  in  the 
advertisement  were  not  produced  or  proved,  as  was  admitted 
on  the  argument  of  the  appeal,  and  in  the  meantime  plaintiffs 
had  continued  from  22nd  September  to  sell  and  dispose  of  the 
goods  in  the  shop  as  they  had  been  previously  doing.  On 
Ist  October,  1902,  plaintiffs  wrote  defendant  expressing  their 
surprise  that  he  had  not  executed  the  agreement'  required  for 
carrying  out  his  contract,  and  notified  him  that  they  would 
hold  him  responsible  for  any  loss  they  might  sustain  if  they 
were  obliged  to  dispose  of  the  stock  in  another  way.  And 
on  3rd  October  defendants  solicitors  in  answer,  to  that  letter 
wrote  saying  that  defendant  had  decided  not  to  enter  into 
"  the  agreement,"  and  repudiated  any  liability  for  "  the  trans- 
action:" that  the  goods  were  not  as  represented,  and  that  a 
great  many  of  the  staple  articles  such  as  tobacco  and  sugar 
were  sold,  thus  depreciating  the  value  of  the  stock  offered  for 
sale.  Defendant  said  he  had  seen  the  advertisement  and 
examined  the  stock  sheets.  He  admitted  that  he  had  met 
Marquis  in  the  street  and  spoken  of  the  sale,  and  that  he  had 
said  he  would  give  him  50  and  75  cents,  provided  that  the  deal 
was  straight,  i.e.,  alluding  to  the  stock  sheets,  and  that  the 
staple  goods  as  tea,  tobacco,  and  sugar  were  there,  but  that 
he  had  never  authorized  Marquis  to  put  in  a  written  tender 
for  him. 

It  appeared  that  a  substantial  quantity  of  the  staple  goods 
as  specified  in  the  stock  sheets  had  been  sold  off  in  carrying 
on  the  business,  and  had  not  been  replaced. 

I  am  of  opinion  that,  on  both!  the  objections  taken,  defend- 
ant is  entitled  to  succeed.  Plaintiffs  are  obliged  to  concede 
that  the  conditions  of  sale  referred  to  in  the  advertisement 
and  in  their  agent's  letter  of  24th  September  were  part  of  the 
contract  they  rely  upon,  and  that)  defendant's  offer  was  upon 
the  terms  of  and  subject  to  these  conditions,  as  otherwise, 
the  acceptance  contained  in  that  letter  not  being  an  unquali- 
fied acceptance  of  defendant's  offer,  proof  of  a  contract  would 
fail  for  that  reason. 
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And  on  the  other  hand^  if  the  offer  was  subject  to  such 
conditions,  they  have  not  been  proved,  and  the  written  evi- 
dence of  a  contract  fails  in  that  direction  also. 

It  is  evident  from  the  only  allusion  to  the  conditions  in 
the  evidence  (apart  from  the  exhibits)  thai  they  were  of  im- 
portance in  regard  to  the  other  objections  to  plaintiffs'  right 
to  recover,  namely,  that  they  were  not  ready  and  willing  or 
able  to  deliver  the  goods  which  defendant's  verbal  or  written 
tender  (assuming  the  authority  of  Marquis  to  make  one) 
referred  to. 

The  advertisement  invited  tenders  at  so  much  in  the 
dollar  on  the  stock,  as  shewn  b^  the  stock  sheets.  That  stock 
had  been,  as  regards  several  items,  substantially  depleted  and 
not  replaced  at  the  date  of  the  offer.  It  by  no  means  follows 
from  the  fact  that  the  advertisement  refers  to  the  business 
as  having  been  continued  from  McCalla's  death  as  a  going 
concern,  that  the  stock  sheets  on  which  tenders  were  invited 
and  made  were  not  those  which  shewed  the  actual  condition 
of  the  stock  at  the  time  of  the  offer,  and  one  would  expect  to 
find  that  it  was  so,  as  the  advertisement  called  for  tenders  at 
a  rate  of  so  much  in  the  dollar  on  the  sheets  of  which  inspec- 
tion was  invited.  It  was  essential  for  plaintiffs  to  prove 
clearly  that  defendant  had  entered  into  a  contract  which 
entitled  them  to  insist  that  he  was  bound  to  take  just  what 
was  in  the  shop,  though  in  fact  less  than  what  the  stock 
sheets  he  was  said  to  have  tendered  on  shewed.  It  may  be 
that  the  conditions  woxdd  have  shewn  this,  but  it  does  appear 
from  the  evidence  that  defendant  would  not  have  got  what 
he  supposed,  and  I  think  rightly  supposed,  he  was  buying. 

I  think  the  appeal  should  be  allowed  and  the  action  dis- 
missed, and  with  costs. 


April  4th,  1905. 
C.A. 

ONTARIO   PAVING   BRICK   CO.   v.   TORONTO   CON- 
TRACTING AND  PAVING  CO. 

Sale  of  Goods — Action  for  Price  —  Contract  —  Damages  for 
Delay — Breach  of  Contract — Penalties — Inspection  Fees. 

Appeal  by  defendants  from  judgment   of   a   Divisional 
Court  (3  0.  W.  R.  759)  reversing  the  judgment  at  the  trial 
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of  Palconbridge,  C.  J.,  who  dismissed  the  action,  which  was 
brought  to  recover  the  price  of  brick  sold  and  delivered  by 
plaintiffs  to  defendants  for  the  performance  of  a  street  pav- 
mg  contract  which  the  latter  had  with  the  corporation  of  the 
city  of  Toronto. 

W.  X.  Ferguson,  for  defendants. 
W.  H.  Irving,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,  Maclaren,  JJ.A.),  was  delivered  hy 

Garrow,  J. a.: — There  was  no  dispute  about  the  amount 
owing  to  plaintiffs,  but  the  real  question  in  issue  was  as  to  a 
claim  for  damages  made  by  defendants  for  an  alleged  default 
on  plaintiffs'  part  in  performing  their  contract,  which  de- 
fendants place  at  $285,  made  up  of  one  simple  item,  namely, 
95  days  of  inspection  at  $3  per  day,  which  defendants  had 
to  pay  as  the  price  of  an  extension  of  time  by  the  city,  which 
extension  they  say  was  wholly  attributable  to  the  default  of 
plaintiffs.  The  Chief  Justice  at  the  trial  acceded  to  this 
view,  and  dismissed  the  action. 

The  Divisional  Court  was  of  the  opinion  that  plaintifis 
should  only  be  charged  with  one-half  of  the  item  in  qu^tion, 
and  gave  judgment  in  favour  of  plaintiffs  for  $142.50. 

The  date  of  defendants'  contract  with  the  city  is  25th  Sep- 
tember, 1902,  and  the  time  for  completion  expressed  in  the 
contract  is  60  days  from  a  notice  to  proceed.  Some  work  was 
done  in  the  same  autumn,  but  the  formal  notice  to  proceed 
was  apparently  given,  or  perhaps  repeated,  in  the  following 
spring,  with  the  result  that  the  date  for  completion  was  ap- 
parently as  of,  3rd  June,  1903.  The  contract  between  plain- 
tiffs and  defendants  was  not  made  until  17th  March,  1903, 
although  conversations  had  previously  taken  place  and  prices 
had  been  quoted. 

Plaintiffs  began  to  deliver  the  bricks  in  the  same  month, 
and  by  28th  May  had  delivered  108,000,  of  which  none  had 
up  to  that  date  been  laid.  The  delivery  contained  128,500 
in  June,  164,600  in  July,  and  40,000  in  August,  the  last 
delirery  on  10th  August,  and  on  15th  August  defendants' 
contract  with  the  city  was  completed. 

There  appears  to  have  been  no  lack  of  good  faith  on  either 
•ide.     If  plaintiffs  were  bound  by  their  contract  with  de- 
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fendants  to  supply  the  bricks  with  sufficient  expedition  to 
enable  defendants  to  have  completed  their  contract  by  3rd 
June,  then  they  made  default.  But,  whether  or  not  that  is 
the  proper  construction  of  that  contract  is  now  apparently  of 
no  consequence,  because  that  they  did  make  some  default 
appears  to  be  now  conceded.  And  the  only  question  in  the 
Divisional  Court,  and  upon  this  appeal,  is  as  to  proper  amount 
which  they  should  pay  as  damages. 

If  the  default  of  plaintiffs  had  been  the  sole  cause  of  the 
damages  to  which  defendants  were  put,  the  judgment  of  the 
Chief  Justice  could,  I  think,  have  been  supported,  but  that  it 
was  the  sole  cause  was  not  the  opinion  of  the  Divisional 
Court,  and  I  am  not  at  all  convinced  that  the  latter  opinion 
is  not  correct.  The  total  inspection  fees  were  149  days,  and 
from  this  54  days  are  allowed  .for  the  2  months  allowed  by 
the  contract  for  the  performance  of  the  work.  Of  this  total, 
32  days  were  for  inspection  in  1902,  before  the  contract  be- 
tween the  parties  to  this  action  was  made.  As  I  have  men- 
tioned, 54  days  were  allowed  for  the  full  performance  of  the 
paving  contract,  and  deducting  these  32  days  left  only 
22  days  of  the  original  time,  in  1903,  for  performance,  which 
the  evidence  shews  was  whoUv  insufficient.  Even  the  de- 
fendants^  manager  in  the  witness  box  was  unable  to  attribute 
the  whole  delay  to  plaintiffs. 

And,  in  addition,  the  evidence  shews  that  20  days  would 
have  sufficed,  after  the  foundation,  kerbing,  etc.,  were  pre- 
pared, to  lay  all  the  brick.  That  would  mean,  of  course,  20 
days'  inspection  attributable  to  the  brick,  and  if  so  why  should 
plaintiffs  be  charged  with  95  days?  This  sum  is  not  in  fact 
a  penalty.  It  is  a  charge  made  by  the  city  for  actual  inspec- 
tion fees  by  the  city  inspector  at  $3  per  day,  which  defend- 
ants agreed  to  pay  in  consideration  of  obtaining  an  extension 
of  time  to  complete,  and,  in  so  far  as  any  delay  was  attribut- 
able to  plaintiffs,  could  have  been  reduced  or  confined  to  the 
20  days,  by  adopting  plaintiffs'  suggestion  to  only  begin  the 
work  of  brick  laying  after  all  the  bricks  were  on  the  ground. 

These  and  similar  considerations  justify,  in  my  opinion, 
the  judgment  appealed  from,  and  the  appeal  should  be  dis- 
missed with  costs. 
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April  4th,  1905. 
C.A. 
TAYLOR  V.  OTTAWA  ELECTRIC  CO. 

Street  Railways — Injury  to  Person  Crossing  Track — Negli- 
gence— Findings  of  Jury — New  Trial, 

Appeal  by  defendants  from  judgment  of  Teetzel,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiflE,  in  an  action 
for  damages  for  injuries  to  plaintiff,  his  horse  and  vehicle, 
through  coming  into  collision  with  one  of  defendants'  motor 
cars  in  the  city  of  Ottawa. 

A.  B.  Aylesworth,  K.C.,  for  defendants. 

A.  E.  Fripp,  Ottawa,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,   Garrow,  Maclaren,   JJ.A.),   was  delivered   by 

Moss,  C.J.O.: — The  accident  occurred  on  14th  Novem- 
ber, 1903,  at  the  intersection  of  Sussex  and  York  streets. 
Defendants  have  a  double  line  of  tracks  on  Sussex  street, 
which  runs  north  and  south.  On  the  day  in  question  plain- 
tiff was  driving  a  milk  delivery  waggon  drawn  by  one  horse. 
The  waggon  is  closed  on  the  top  and  sides,  with  an  opening 
in  the  centre  of  each  side  about  22  or  23  inches  wide.  The 
driver's  seat  is  to  the  rear  of  this  space,  through  which  he 
can  look  out  if  he  is  sitting  upright  or  by  leaning  slightly 
forward.  Plaintiff  was  driving  along  York  street  in  a  west- 
erly direction  approaching  Sussex  street,  not  travelling  fast, 
at  a  slow  trot,  the  horse  being  a  quiet  one  and  perfectly  under 
control.  He  says  that  when  his  horse  reached  the  crossing 
on  the  east  side  of  Sussex  street,  he,  the  plaintiff,  looked  south 
along  Sussex  street  and  saw  no  car  in  sight.  He  says  he 
could  see  almost  if  not  quite  down  to  George  street,  a  street 
crossing  Sussex  street  about  300  feet  south  of  York  street; 
there  were  no  vehicles  to  obstruct  his  view.  He  proceeded  to 
cross  the  tracks  to  the  west  side  of  Sussex  street,  intending 
then  to  turn  south,  but  before  the  waggon  was  fully  across 
the  east  track  it  was  struck  by  a  car  coming  from  the  south. 

The  negligence  charged  in  the  statement  of  claim  is  in  not 
giving  warning  of  the  approach  of  the  car  by  sounding  the 
gong,  in  going  at  an  excessive  rate  of  speed,  and  in  want  of 
care  and  caution  on  the  part  of  those  in  charge  of  the  car, 
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and  defective  brakes  and  appliance^.     The  following  ques- 
tions were  submitted: 

1.  Was  the  defendant  company  guilty  of  negligence  ?  A. 
lYes. 

2.  If  so,  in  what  did  such  negligence  consist?  A.  By  not 
properly  controlling  the  car. 

3.  If  the  defendant  company  was  guilty  of  negligence, 
was  the  injury  to  plaintiff  caused  by  such  negligence?  A. 
Yes. 

4.  Could  the  plaintiff  by  the  exercise  of  reasonable  care 
have  avoided  the  injury?    A.  No. 

5.  In  what  rei>pect  do  you  think  the  plaintiff  omitted  to 
take  reasonable  care?     Not  answered. 

6.  Might  the  defendants'  motorman,  after  the  position  of 
the  plaintiff  became  apparent  to  him,  by  the  exercise  of  reas- 
onable care  have  prevented  the  accident?    A.  Yes. 

7.  At  what  sum,  if  any,  do  you  fix  plaintiff's  damages? 
A.  $1,000. 

Upon  these  answers  judgment  was  entered  for  plaintiff, 
and  defendants  now  appeal.     .     .     . 

We  think  there  shoxdd  be  a  new  trial. 

Plaintiff  says  he  looked  down  the  street,  and,  although  he 
could  see  almost  to  George  street,  300  feet  away,  he  saw  no 
car.  Almost  all  the  other  evidence  as  to  the  car  tends  to 
shew  that  at  the  time  he  speaks  of  the  car  was  plainly  in 
sight,  somewhat  to  the  north  of  George  street.  The  jury 
have  not  found  that  it  was  travelling  at  an  excessive  rate  of 
speed,  nor  have  they  found  that  there  was  a  failure  to  sound 
the  gong,  and  upon  the  present  evidence  it  is  fair  to  assume 
that  they  felt  unable  to  assign  either  of  these  as  acts  of  negli- 
gence. The  negligence  found  is  not  distinctly  charged  in 
the  pleadings,  and,  in  the  absence  of  a  finding  of  excessive 
speed,  there  is  difficulty  in  saying  in  what  respect  the  car 
was  not  under  control.  There  is  no  evidence  of  any  defect 
in  the  brakes  or  other  appliances,  and  there  is  a  good  deal  to 
shew  that  the  motorman  was  active  in  the  use  of  both  brake 
and  reverse  power  as  soon  as  it  became  apparent  that  plain- 
tiff was  about  to  cross  the  track.     .     .     . 

It  is  sufficient  to  say  that  the  findings,  as  they  are,  are 
not  satisfactory,  nor  are  they  so  supported  by  the  evidence  as 
to  render  it  proper  that  the  judgment  should  stand. 

There  will  be  a  new  trial;  the  costs  of  the  last  trial  to 
follow  the  event;  the  costs  of  the  appeal  to  be  costs  to  de- 
fendants in  anv  event. 
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April  4th,  1905. 
C.A. 
WEBB  V.  McDERMOTT. 

Principal  and  Agent  —  Sale  of  La/nd  —  Vendor^s  Agent — 
Secret  Commission  from  Purchaser — Knowledge  of  Vender. 

Appeal  by  plaintiffs  from  judgment  of  a  Divisional  Court 
(3  0.  W.  E.  644)  reversing  the  judgment  at  the  trial  of 
Falconbridge,  C.J.  (ib.  366)  and  dismissing  the  action. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  for  plaintiffs. 
G.  P.  Henderson,  Ottawa,  for  defendant. 

Garrow,  J.A.: — The  judgment  appealed  against  pro- 
ceeded wholly  upon  the  question  of  the  knowledge  of  plain- 
tiffs at  or  before  the  time  the  transaction  in  question  was 
closed,  that  their  agent,  defendant  McDermott,  to  whom 
they  paid  a  commission  of  $275,  by  allowing  him  to  retain 
the  same  out  of  purchase  money  for  selling  a  timber  limit 
which  they  owned  in  partnership,  was  also  paid  a  commission 
by  the  vendees  of  $100,  the  action  having  been  brought  to 
recover  these  two  siims,  and  the  contention  being  that  the 
payment  of  the  $100  was  in  effect  a  bribe  which  disentitled 
defendant  to  commission  and  made  him  liable  to  account  for 
both  sums. 

A  perusal  of  the  evidence  convinces  me  that  the  judgment 
of  the  Divisional  Court  is  well  founded.  It  is  quite  im- 
possible to  ignore  the  very  explicit  statement  by  Mr.  Farley, 
one  of  the  plaintiffs,  that  he  was  told  by  Mr.  Hitchcock,  one 
of  the  vendees,  some  days  before  the  transaction  was  closed, 
namely,  or  or  about  2nd  March,  that  defendant  and  the  ven- 
dees had  an  understanding,  and  that  the  vendees  were  td  pay 
defendant  $250  if  the  transaction  with  plaintiffs  was  carried 
out.  Plaintiffs  were  already  suspicious  of  defendant,  as  the 
correspondence  shews.  And  yet,  notwithstanding  what  Mr. 
Farley  had  heard  from  Mr.  Hitchcock,  they  proceeded  with 
the  transaction  and  closed  it  up  on  the  basis  of  a  sale  at 
,500,  and  allowed  defendant  to  retain  his  commission  of 
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$275  out  of  the  $600  which  had  been  paid  to  him  when  the 
agreement  was  made. 

It  is  true  there  are  some  singular  circumstances  in  the 
case.  Mr.  Webb,  the  co-plaintiff,  says  he  never  heard  or 
knew  that  defendant  was  to  receive  a  commission  from  the: 
other  side  until  the  whole  transaction  was  closed,  when  he 
was  told  by  Mr.  Hitchcock,  apparently,  as  the  evidence  shews, 
in  ease  of  his  conscience.  But,  if  he  had  previously  told  Mr. 
Farley,  this  seemed  unnecessary  on  every  ground.  And,  if  he 
had  told  Mr.  Parley,  it  is  singular  that  the  latter  did  not 
inform  his  co-partner  Webb.  Again,  the  circumstances  de- 
posed to  by  Mr.  Hitchcock  as  to  the  payment  of  the  $100 
(not  $250)  would  not  imply,  but  rather  the  contrary,  that 
there  had  been  prior  thereto  an  agreement  with  defendant  to 
pay  him  the  larger  sum  of  $250,  and  he  was  not  even  asked 
a  question  about  it  while  in  the  witness  box  by  either  side,  a 
strange  oversight  surely,  especially  onl  plaintiffs^  side.  Again, 
defendant  when  examined  was  not  asked  about  the  alleged 
prior  agreement  to  pay  $250,  and  his  account  of  why  he  was 
paid  the  $100  substantially  agrees  with  the  evidence  of  Mr. 
Hitchcock,  from  which  the  same  inference  might  well  be 
drawn  that  there  was  no  such  prior  agreement,  but  for  the 
explicit  statement  before  mentioned  by  Mr.  Farley. 

It  was  not  material,  I  think,  that  the  exact  amount  of 
the  allied  secret  commission  should  have  been  disclosed.  If 
plaintiffs  were  willing  that  defendant  shoxdd  accept  $250, 
it  ought,  I  think,  to  be  assumed  that  they  would  have  been  at 
least  as  willing  that  he  should  receive  $100.  As  has  been 
pointed  out  in  many  authorities,  the  vice  in  such  transactions 
consists  in  the  secrecy.  An  agent  for  a  vendor  may  accept 
a  commission  from  the  purchaser,  provided  he  does  so  to  the 
knowledge  and  with  the  acquiescence  of  the  vendor.  The 
judgment  appealed  against  finds  that  to  be  the  condition  in 
the  present  case,  and,  the  evidence  supporting  the  finding,  I 
think  the  appeal  fails. 

Mr.  Aylesworth,  for  plaintiffs,  also  argued  that,  even  with 
such  knowledge,  plaintiffs  are  entitled  to  recover  the  $100 
as  purchase  money.  But  on  the  theory  that  it  was  paid 
vnth  the  knowledge  of  plaintiffs  as  commission,  it  cannot  be 
called,  and  sued  for  as,  purchase  money.  It  was  not  paid 
as  purchase  mon^,  but  as  commission.  Plaintiffs^  right  to 
treat  it  as  purchase  money  depended  upon  proof  that  it  was 
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paid  secretly^:  and  therefore  in  fraud  of  them^  and  in  that 
they  failed. 

The  appeal  should  be  dismissed  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion, and  referred  to  Culverwell  v.  Campton,  31  C.  P.  342. 

Moss,  C.J.O.,  Maclennan  and  Maclaren,  JJ.A.,  con- 
curred. 


April  4tu,  1905. 
C.A. 
BEATTIE  V.  DICKSON. 

DICKSON  V.  BEATTIE. 

Partnership — Death  of  Partner — Continuation  of  Business  ly 
Executors  —  Sale  of  Business  and  Stock  in  Parcels  — 
Bights  of  Purchasers — Use  of  Firm  Name — GoodwiU— 
Business. 

Appeal  by  Margaret  Beattie  and]  John  J.  Hislop,  the  plain- 
tiffs in  the  first  and  defendants  in  second  action,  from  judg- 
ment of  MacMahon,  J.,  3  0.  W.  E.  2,  in  so  far  as  it  was 
against  the  appellants. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
lennan, Garrow,  Maclaren,  JJ.A. 

J.  P.  Mabee,  K.C.,  for  appellants. 

W.  Proudfoot,  K.C.,  for  respondents. 

Moss,  C.J.O.: — These  cases  were  tried  together  by 
MacMahon,  J.,  and  the  appeals  from  his  judgment  were 
argued  together.  ...  On  and  prior  to  25th  April,  1888, 
one  Alexander  Beattie  and  Eobert  Dickson,  the  defendant  in 
the  first  and  plaintiff  in  the  second  of  these  actions,  were  co- 
partners in  the  business  of  dry  goods  merchants  and  grocers. 
They  had  two  establishments,  the  main  one  in  Stratford,  and 
another  in  the  village  of  Thedford,  and  the  business  was 
carried  on  in  each  place  under  the  firm  name  of  A.  Beattie  & 
Co.  Alexander  Beattie  died  on  26th  April,  1888,  leaving  a 
will,  whereof  he  appointed  his  widow  Margaret  Beattie,  one 
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of  the  plaintiffs  in  the  first  and  one  of  the  defendants  lq  the 
second  of  these  actions,  his  executrix,  and  Robert  Dickson 
and  one  James  Sclater  his  executors.  Under  provisions  in 
the  will  enabling  the  business  to  be  continued,  it  was  carried 
on  under  Robert  Dickson's  management  until  the  year  1903, 
the  firm  name  of  A.  Beattie  &  Co.  being  continued.  In  the 
year  1888  the  firm  established  a  branch  grocery  at  Stratford 
under  the  name  of  A.  Beattie  &  Co.,  of  which  defendant  John 
J.  Hislop  was  manager,  and  in  1889  a  branch  grocery  was 
established  in  St.  Mary^s.  This  latter  was  carriedl  on  under  the 
name  "  Oak  Hall,'^  was  conducted  by  one  Laird,  and  was 
not  known  to  the  public  as  being  connected  with  the  business 
of  A.  Beattie  &  Co. 

In  May,  1903,  a  fire  occurred  in  the  general  dry  goods 
establishment  at  St.  Mary^s,  which  destroyed  the  building 
and  a  large  part  of  the  stock.  The  premises  were  not  the 
property  of  the  firm,  and  the  owner  haviug  refused  to  erect 
another  building,  and  having  offered  the  premises  for  sale, 
Dickson  was  desirous  that  the  firm  should  purchase  them  and 
erect  a  building  thereon  in  which  the  business  might  be  con- 
tinued, but  his  co-executors  would  not  agree.  He  thereupon 
became  tie  purchaser  of  the  premises  on  his  own  behalf,  and 
commenced  the  erection  thereon  of  a  building  which  he  pro- 
j)osed  should  be  rented  to  the  firm  in  order  that  the  business 
might  be  continued  in  the  old  place.  But  before  the  build- 
ing was  completed,  diflBculties  and  disputes  arose  between  the 
parties,  and  it  became  evident  that  they  could  not  continue 
to  carry  on  business  together.  There  were  some  negotiations 
with  a  view  to  one  party  or  the  other  becoming  the  pur- 
chaser of  the  entire  interest  in  the  business.  These  failed, 
and  it  was  proposed  to  offer  the  entire  business,  with  the 
goodwill,  for  side  by  tender.  But  it  appeared  that  Hislop 
held  an  agreement  made  with  him  while  he  was  manager  of 
the  Stratford  branch,  giving  him  the  privilege  at  auy  stock- 
tsiking  of  buying  out  the  business  of  A.  Beattie  &  Co.  in 
Stratford,  at  the  usual  stock-taking  value,  on  furnishing  pay- 
ment or  security  satisfactory  to  the  firm.  He  insisted  on 
his  right  of  purchase,  and  while  negotiations  with  regard  to 
his  becoming  the  purchaser  were  proceeding,  he  and  Mrs. 
Beattie  entered  into  an  agreement  to  become  partners  in  the 
Stratford  business.  Ultimately  it  was  agreed  that  he  should 
purchase  the  Stratford  business  and  the  Oak  Hall  business 
at  St.  Mary^s  for  the  sum  of  $22,000.     This  transaction  was 
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carried  into  effect,  and  it  is  under  it  that  it  is  now  asserted 
by  the  plaintiffs  in  the  jEirst  action  that  they  are  entitled  to 
restrain  Robert  Dickson  from  using  the  name  of  A.  Beattie 
&  Co.  in  connection  with  the  business  at  St.  Mary's  and 
Thedford. 

Soon  after  this  a  sale  was  made  by  the  executors  of  Alex- 
ander Beattie's  will  to  Robert  Dickson  of  the  general  dry 
goods  business  at  St.  Mary's,  and  also  of  the  business  at  Thed- 
ford. There  is  a  dispute  upon  the  evidence  as  to  the  terms 
of  the  sale,  and  as  to  the  intention  of  the  parties,  and  as  to 
whether  there  was  any  agreement  or  stipulation  as  to  the  use 
of  the  name  of  A.  Beattie  &  Co.  But  it  is  evident  that  the 
executors,  qua  executors,  were  not  intending  to  reserve  any 
part  of  the  business  for  the  estate  of  their  testator.  It  was 
to  be  sale  of  everything  connected  with  the  business  as  carried 
on  at  St.  Mar3r's  and  Thedford  not  already  disposed  of,  and 
it  is  plain,  as  pointed  out  by  the  trial  Judge,  that  the  sale 
to  Hislop  of  the  Oak  Hall  business  in  St.  Mary^s  carried 
with  it  no  right  to  the  use  of  the  name  of  A.  Beattie  &  Co., 
for  that  name  had  never  been  used  in  connection  with  it,  and 
it  was  not  known  to  the  public  as  being  connected  with  A. 
Beattie  &  Co.  The  only  objection  made  to  Dickson  being 
entitled  to  the  use  of  the  name  of  A.  Beattie  &  Co.  came  from 
Mrs.  Beattie,  evidently  in  the  interest  of  the  partnership  be- 
tween her  and  Hislop.  And  the  evidence  shews  that  this  ob- 
jection was  withdrawn  by  her  authorized  agent,  Stevenson. 
It  was  urged  that  he  was  not  authorized  to  agree  to  withdraw 
the  objection.  But  Mrs.  Beattie  does  not  deny  his  general 
authority,  nor  does  she  say  that  she  did  not  expressly  authorize 
him  to  withdraw  it.  All  she  can  say  is  that  she  doesn't  re- 
member. However  that  may  be,  his  general  authority  would 
extend  to  enable  him  to  do  so.  He  was  acting  for  her  in  her 
individual  capacity,  as  well  as  in  her  representative  capacity. 
He  represented  her  in  all  the  dealings  which  led  to  the  sale 
to  Dickson,  and  she  says  she  left  the  matter  almost  entirely 
in  his  hands;  she  took  no  active  part  in  the  transaction  her- 
self. The  fact  that  Stevenson  did  withdraw  the  objection  is 
fully  established  by  the  evidence.  Nothing  being  retained  by 
the  estate  on  the  sale  to  Dickson,  there  is  no  reason  why  he, 
as;  the  survivor  of  the  partnership  of  A.  Beattie  &  Co.,  as  well 
as  the  purchaser  from  the  estate  of  Alexander  Beattie,  should 
not  be  entitled  to  the  use  of  the  name  as  used  in  connection 
with  the  business  of  which  he  became  the  purchaser.  Neither 
the  estate  nor  his  co-executors  can  be  under  any  liability  by 
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reason  of  Dickson  carrying  on  the  business.  Their  actual 
connection  with  the  business  was  terminated  by  the  sale.  And 
under  the  present  system  of  registration  of  partnerships  it 
will  be  made  to  appear  that  they  are  not  carrying  on  the 
business. 

In  Lindley  on  Partnership,  6th  ed.,  p.  441,  it  is  said  that 
"  the  right  of  a  late  partner  to  prevent  the  continued  use  of 
his  own  name  on  the  ground  of  exposing  him  to  risk  is  a 
purely  personal  right,  and  does  not  devolve  either  on  his 
executors  or  his  trustee  in  bankruptcy,  for  they  would  not  be 
exposed  to  risk :"  see  Webster  v.  Webster,  Johnston  490  n. 

It  was  argued  that  by  the  sale  to  Hislop  of  the  Stratford 
business,  the  goodwill  and  the  sole  right  to  the  use  of  the 
name  passed  to  him.  But  he  did  not  become  the  purchaser 
of  any  part  of  the  business  with  which  the  name  was  con- 
nected except  the  Stratford  business.  That  was  all  his  origi- 
nal agreement  entitled  him  to  purchase.  Suppose  that  after 
he  had  bought  that,  the  old  firm  had  continued  the  business 
in  St.  Mary^s  and  Thedford,  could  he  have  restrained  them 
from  using  the  name  of  A.  Beattie  &  Co.  ?  Unless  he  could, 
and  it  seems  very  difficult  to  argue  that  he  could,  how  can 
he  say  that  because,  after  he  bought,  the  old  firm  decided  to 
wind  up  and  sell  out,  a  better  right  accrued  to  him?  It 
8eems  plain  that  the  goodwill  of  the  whole  business  and  the 
right  to  restrain  the  use  of  the  name  by  the  old  firm  or  pur- 
chasers from  them  did  not  pass  to  Hislop.  At  the  highest 
the  right  to  use  the  name  in  connection  with  the  Stratford 
business  passed  to  him  upon  the  sale  of  that  business,  and 
tJiat  right  has  been  adjudged  to  him  by  the  trial  Judge. 

It  was  contended,  but  somewhat  faintly,  that  the  question 
whether  Dickson  was  entitled  to  hold  the  premises  in  St. 
Mary's  as  purchased  for  his  own  benefit  was  not  properly  in 
issue,  and  was  not  rightly  determined  in  these  actions.  But 
upon  the  pleadings  and  the  evidence  it  is  quite  clear  that  it 
was  one  of  the  matters  in  issue,  and  was  gone  into  at  the 
trial.  And  upon  the  evidenoe  the  only  finding  could  be  as 
declared  in  the  formal  judgment  that  Dickson  did  not  pur- 
chase the  premises  as  trustee  for  the  firm. 

For  these  reasons  as  well  as  for  the  reasons  given  by  the 
trial  Judge,  his  judgment  should  be  affirmed.  The  appeals 
are  dismissed  with  costs  to  the  respondents  in  each. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 
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April  4th,  1905. 
C.A. 

HOCKLEY  V.  GRAND  TRUNK  R.  W.  CO. 

DAVIS  V.  GRAND  TRUNK  R.  W.  CO. 

Jia/ilivay — Injury  to  Person  at  Crossing — Death — Negligence — 
Conflicting  Evidence — Findings  of  Jury — Excessive  Dam- 
ages— Beduction — New  Trial. 

Appeals  by  defendants  from  judgment  of  Anglin,  J.,  of 
23rd  November,  1904,  upon  findings  of  jury,  in  favour  of 
plaintiff  Anne  Hockley,  who  sued  under  the  Fatal  Injuries 
Act  for  losses  sustained  by  death  of  her  husband,  for  $5,000 
and  costs,  and  in  favour  of  plaintiff  Davis,  whd  sued  for  loss 
o^  horse  and  waggon,  for  $208  and  costs,  in  actions  for*  dam- 
age >  alleged  to  have  been  occasioned  to  plaintiffs  because  of 
the  negligence  of  defendants'  servants  in  running  an  express 
train  without  blowing  whistle  when  crossing  the  10th  conces- 
sion of  Whitchurch,  on  13th  November,  1902.  The  deceased, 
one  Hockley,  while  driving  home  from  Stouflfville,  was  run 
down  by  the  express  train  and  instantly  killed. 

W.  R.  Riddell,  K.C.,  for  defendants,  contended  that  de- 
ceased did  not  exercise  reasonable  care  and  was  guilty  of 
contributory  negligence,  and  also  that  the  damages  were  ex- 
cessive. 

J.  W.  McCuUough  and  James  McCuUough,  Stouflfville, 
for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. : — These  cases  were  before  us  on  23rd  and 
24th  February,  1904,  on  an  appeal  from  the  judgment  of  a 
Divisional  Court  setting  aside  a  judgment  entered  at  the  trial 
in  favour  of  defendants  iuid  directing  a  new  trial.  We  then 
lield,  affirming  the  judgment  of  the  Divisional  Court,  that 
there  was  evidence  proper  to  be  submitted  to  the  jury,  and 
we  are  told  that  an  appeal  from  our  decision  was  dismissed 
by  the  Supreme  Court. 

On  a  second  trial  the  case  was  fully  tried,  and  resulted  in 
judgment  in  favour  of  plaintiffs  in  the  first  mentioned  action 
for  $5,000,  and  in  favour  of  plaintiff  in  the  secondly  men- 
:ioned  action  for  $208,  and  defendants  have  appealed.  On 
the  argument  of  the  appeal  Mr.  Riddell,  for  the  defendants. 
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conceded  that  there  was  evidence  to  go  to  the  jury  in  support 
of  plaintiffs^  case,  but  he  contended  that  upon  the  whole  evi- 
dence it  was  shewn  beyond  reasonable  doubt  that  defendants 
were  not  in  fault,  that  the  findings  of  the  jury  were  against 
the  evidence  and  the  weight  of  evidence,  and  that  the  dam- 
ages awarded  tp  plaintifE  Mary  Ann  Hockley  were  excessive. 
At  the  last  trial  much  additional  testimony  as  to  the  exist- 
ence of  dense  fog  and  as  to  the  absence  of  the  statutory  sig- 
nals was  adduced  by  plaintiffs,  and  the  evidence  in  support 
of  plaintiffs'  case  was  amply  sufficient,  if  credited  by  the 
jury,  to  justify  their  finding  that  defendants'  negligence  was 
the  cause  of  the  injuries  complained  of. 

There  was  .a  conflict  of  testimony  between  plaintiffs'  and 
defendants'  witnesses  upon  every  issue  except  as  to  the  fog, 
with  respect  to  which  there  was  not  any  great  difference  of 
opinion.  On  the  argument  before  us  there  was  no  attempt 
to  shew  that  evidence  had  been  improperly  received  or  re- 
jected. The  case  was  very  fairly  left  to  the  jury  by  the  trial 
Judge.  It  was  for  them  to  decide  upon  the  testimony  before 
them,  and  they  determined  adversely  to  defendants.  So  far, 
therefore,  the  appeal  fails. 

The  only  question  remaining  is  as  to  the  amount  of  dam- 
ages awarded  in  the  Hockley  case.  The  deceased  husband 
and  father  was  32  or  33  years  of  age.  He  was  a  day  labourer 
by  occupation.  He  had  no  permanent  engagement,  though 
he  seems  to  have  had  fairly  constant  employment.  The 
statement  as  to  his  wages  is  not  very  definite.  It  is  said  he 
made  $1  and  $1.60  a  day  and  his  board,  and  in  digging  wells 
sometimes  he  would  make  from  $3  to  $4,  and  then  again  he  did 
not.  There  is  nothing  to  shew  that  there  were  prospects  of  his 
materially  bettering  his  condition  as  time  went  on.  As  a 
labouring  man  the  outlook  for  steady  employment  or  ad- 
vanced wages  would  diminish  with  increased  years. 

It  is  to  be  regretted  that  more  facts  were  not  placed  be- 
fore the  jury,  if  available.  Upon  the  evidence  as  it  stands, 
we  think  the  jury  would  have  taken  a  juster  view  if  they  had 
awarded  a  less  sum.  It  is  difficult  for  a  jury  to  free  them- 
selves from  feelings  of  sympathy  where  the  circumstances 
were  such  as  they  were  in  this  instance. 

On  the  whole  we  think  there  should  be  a  new  trial  unless 
the  plaintiff  Mary  Ann  Hockley  consents  to  reduce  the  judg- 
ment to  $4,000,  apportioned  as  follows:  $2,800  to  her  and 
$1,200  to  her  infant  son.  If  she  accepts  the  latter  alterna- 
tive, the  appeal  will  be  dismissed  with  costs.     If  she  declines, 
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there  will  be  a  new  trial,  the  costs  of  the  former  trial  to  be 
costs  in  the  action,  the  costs  of  the  appeal  to  be  costs  to  de* 
fendants  in  any  event. 

The  appeal  in  the  Davis  ease  is  dismissed  with  costs. 


April  4th,  1905. 
C.A. 

Be  CHANTLER  AND  CAMEEON. 

Criminal  Law — Procedure — Eight  of  Accused  to  Inspect  Panel 
of  Jurors  —  Provincial  Statute  —  Absence  of  Dominion 
Legislation. 

Appeal  by  F.  P.  Chantler  from  order  of  Street,  J.,  dated 
6th  June,  1904,  dismissing  appellant^s  application  for  a 
mandamus  to  the  sheriff  of  Middlesex  commanding  him  to 
shew  to  appellant  or  his  agent  for  examination  the  panel  of 
jurors  at  the  Middlesex  Sessions,  for  the  purpose  of  deter- 
mining whether  it  would  be  necessary  to  strike  a  special  jury 
tor  the  trial  of  appellant  upon  a  charge  of  receiving  stolep 
cattle. 

The  appeal  was  heard  by  Osler,  Maclennan,  Garrow, 
Maclaren,  JJ.A. 

F.  Arnoldi,  K.C.,  for  appellant. 

J.  E.  Cartwright,  K.C.,  for  the  Attorney-General. 

Garrow,  J. A.: — I  think  the  judgment  of  Street,  J., 
refusing  a  mandamus,  should  be  aflSrmed. 

The  appeal  is  based  upon  the  argument  that  sec.  85  of  ch. 
31,  C.  S.  U.  C,  is  still  the  law  in  criminal  matters,  because 
being  matter  of  criminal  procedure  the  Legislature  had  no 
power  to  pass  58  Vict.  ch.  15,  sec.  3  (0.),  now  R  S.  0.  1897 
ch.  61,  sec.  94. 

It  was  long  ago  determined  that  Parliament  might  pass 
legislation  to  permit  the  trial  of  criminal  offences  without  a 
jury:  Eex  v.  Bradshaw,  38  IT.  C.  E.  564.  And  it  has  also 
been  determined  that  the  qualification  and  mode  of  selection 
of  juries  for  criminal  trials  are  within  the  exclusive  jurisdic- 
tion of  Parliament:  Eegina  v.  O'Eourke,  32  C.  P.  388,  1  0. 
E.  464.  And  it  may  be  conceded  that  the  right  of  a  person 
charged  with  a  criminal  offence  to  an  inspection  of  the  jury 
panel  and  to  obtain  a  copy  of  it  falls  within  these  decisions 
as  matter  of  criminal  procedure. 
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But  that  is  not  enough,  in  my  opinion,  to  enable  the  ap- 
pellant to  succeed. 

Section  86,  before  referred  to,  was  the  law  until  58  Vict. 
ch.«15,  sec.  3  (0.),  was  passed.  No  one  will  contend  that 
in  so  far  as  jury  lists  for  use  in  the  trials  of  civil  actions  are 
concerned,  the  change  was  not  within  the  competency  of  the 
L^slature.  And  there  is  no  provision  in  the  law  for  the 
preparation  of  two  lists,  one  for  criminal  and  the  other  for 
civil  trials.  Parliament  has  at  no  time  made  any  special 
provision  upon  the  subject,  but  has  apparently  been  content 
to  adopt  and  to  utilize  the  lists  prepared  by  the  local  authori- 
ties for  local  purposes  within  their  jurisdiction,  the  right 
being  of  course  lescivel  to  at  any  ono  time  intervene  by  legisla- 
tion if  thought  necessary.  But  while  using  the  locally  pre- 
pared lists,  must  they  not  take  them  cum  onere,  so  to  speak, 
that  is,  with  such  limitations  and  conditions  as  the  local 
legislature  in  its  wisdom  has  imposed,  such  as  the  secrecy  until 
6  days  before  the  sitting  of  the  Court  imposed  by  the  statute 
of  1895,  in  lieu  of  the  publicity,  or  rather  accessibility,  per- 
mitted under  the  former  statute?  There  is  no  doubt  that 
the  statute  of  1895  made  a  very  distinct  change  of  policy  in 
this  respect— doubtless,  we  must  assume,  based  upon  valid 
reasons.  Can  it  be  open  to  the  Dom.inion  Parliament  with- 
out active  interference  by  legislation  to  defeat  this  policy, 
and  to  say  the  lists  must  be  open  to  inspection  in  criminal 
matters  whatever  you  may  direct  in  civil?  I  cannot  think 
that  such  a  result  was  ever  intended,  nor  that  it  necessarily 
flows  from  what  has  been  done  in  the  way  of  legislation.  .  .  . 
[Eeference  to  Eegina  v.  O^Rourke,  1  0.  B.  464,  at  p.  475, 
per  Hagarty,  C.J.] 

After  various  amendments  to  the  criminal  law  in  other 
respects,  including  the  revision  of  1886,  the  Criminal  Code, 
1892,  was  passed.  And  by  this  Code  a  somewhat  elaborate 
procedure  was  enacted  apparently  aiming  to  be  as  far  as 
possible  inclusive;  and  yet  while  it  deals  with  many  similar 
provisions  it  makes  none  upon  the  subject  in  question.  See 
sec.  664  as  to  copy  of  indictment;  sec.  653,  right  to  inspect 
depositions;  sec.  666,  right  to  a  copy  of  depositions,  etc. 
And  not  only  is  there  this  negative  testimony  as  to  intention, 
but  there  is  also  the  opposite  in  the  provisions  of  sec.  658, 
which  provides  that  in  the  case  of  any  one  indicted  for  trea- 
son, etc,  he  shall  have  delivered  to  him  at  least  10  days  be- 
fore his  arraignment  ...  a  copy  of  the  panel  of  the 
jurors  who  are  to  try  him.     The  well  known  maxim,  expressio 


576  THE   ONTARIO   WEEKLY  REPORTER. 

unius  est  exclusio  alterius,  might  well^  it  seems  to  me,  be 
invoked  against  the  appellant's  present  argument. 

And  it  is  of  some  moment  as  indicating  the  view  of  the 
Dominion  authorities  that  the  learned  commissioners  for  ^he 
Sevision  of  the  Dominion  Statutes  (Revision  of  1886)  treat 
bee.  85  Ijefore  mentioned  as  provincial.  See  Appendix  1  to 
R.  S.  C,  vol.  2,  at  p.  6. 

Then,  in  view  of  all  these  circumstances,  it  will  be  well 
to  look  closely  at  the  exact  language  used  in  the  Code  to  see 
if  there  h  anything  to  lead  to  a  contrary  conclusion.  The 
section  adopting  the  local  lists  is  662,  which  enacts  that 
"  Every  person  qualified  and  summoned  as  a  grand  or  petit 
juror  according  to  the  laws  in  force  for  the  time  being  in  any 
province  of  Canada  shall  be  duly  qualified  to  serve  as  such 
juror  in  criminal  cases  in  that  province.'*  This  language 
is  far  from  adopting  as  stereotyped  the  statute  law  as  it  stood 
at  Confederation  or  at  any  other  time,  and  is  even  more  ex- 
plicit than  the  provisions  contained  in  32  &  33  Vict.  eh.  29, 
which  was  the  law  when  the  language  .  .  .  was  used  by 
Hagarty,  C.J.,  and,  so  far  from  leading  to  a  contrary  conclu- 
sion, seems  to  me,  in  reasonably  explicit  terms,  in  view  of  all 
the  circumstances,  to  prescribe  the  same  conditions  in  all 
particulars  for  the  qualification  of  a  juror  in  criminal  ma^ 
ters  as  must  be  possessed  by  a  juror  in  civil  matters,  one  of 
which  is  that  his  name  after  he  has  been  drafted  for  any 
panel,  in  the  manner  pointed  out  by  the  Act  (E.  S.  0.  1897 
ch.  61),  shall  be  kept  by  the  sheriff  under  lock  and  key,  sub- 
ject to  the  exception  in  the  case  of  a  special  jury  being  re- 
quired (see  sec.  94),  until  6  days  before  the  sitting  of  the 
Court  for  which  the  list  has  been  drafted. 

The  appeal  should,  I  think,  be  dismissed  with  costs. 

Maclennan  and  Maclaren,  JJ.A.,  concurred. 
OsLER,  J.A.,  dissented,  giving  reasons  in  writing. 

April  4th,  1905. 
C.A. 

SORENSOlSr  V.  SMITH. 

Master  and  Servant — Injury  to  Servant — Negligence — Ques- 
tions for  Jury — New  Trial. 

Appeal  by  defendants  from  judgment  of  Teetzel,  J., 
delivered  after  trial  of  the  action  with  a  jury,  in  favour  of 
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plaintiff  for  $1,000  damages,  upon  the  findings  of  the  jury, 
in  an  action  for  damages  for  personal  injuries  received  by 
plaintiff  while  in  defendants^  employment. 

A.  B.  Aylesworth,  K.C.,  and  E.  S.  Wigle,  Windsor,  for 
defendants. 

M.  K.  Cowan,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O.: — .  .  .  Plaintiff  is  seeking  damages  for 
an  injury  he  received  while  in  defendants'  employ  on  a  dredge 
belonging  to  defendants  which  was  engaged  in  dredging  in 
the  Detroit  river.  The  dredge  is  a  large  vessel  constructed  of 
thick,  heavy  timbers,  with  very  weighly  engine  and  machin- 
ery, the  crane  and  dipper  alone  weighing,  it  is  said,  about 
10  tons.  For  the  purposes  of  operating  the  dipper  in  the 
bottom,  it  is,  of  course,  necessary  that  the  dredge  should  be 
and  remain  absolutely  stationary.  This  is  effected  by  three 
anchor  posts,  one  at  each  of  the  forward  comers  and  one  in 
the  centre  of  the  stem.  These  posts  or  '^  spuds/'  as  they  are 
termed  by  some  of  the  witnesses,  are  heavy  timbers  30  or  40 
feet  long,  18  inches  square,  sharpened  at  tiie  lower  ends,  and 
shod  with  steel.  They  are  lifted  and  lowered  by  means  of 
ratchets  worked  by  steam  from  the  engine,  but  their  move- 
ments are  independent  of  the  movements  of  the  engine. 
When  they  are  lowered  or  dropped  to  the  bottom,  the  dredge  is 
immovable  horizontally,  and  will  remain  so  until  the  spuds  are 
raised  by  the  machinery  attached  to  them.  When  it  becomes 
necessary  to  move  the  dredge  to  another  station,  it  is  done  by 
a  tug,  or  by  a  tug  with  the  assistance  of  a  line  from  the  dredge 
to  a  kedge  anchor,  according  to  the  swiftness  of  the  current 
and  other  circumstances. 

The  plaintiff  was  a  scowman  or  one  of  the  men  working 
on  the  scow  into  which  the  deposit  lifted  by  the  dipper  is 
emptied,  but  when  the  dredge  had  to  be  moved  by  means  of 
the  tug  and  the  line  from  the  kedge  anchor,  it  was  his  duty 
to  handle  the  line.  The  line  in  question  is  a  thick,  heavy 
rope,  6  or  5^  inches  in  circumference,  and  capable  of  bear- 
ing an  enormous  strain. 

On  the  morning  when:  the  plaintiff  was  injured,  the  dredge 
was  lying  in  the  Detroit  river  at  a  place  called  the  Limestone 
Crossing,  the  channel  in  which  was  being  deepened.  At  the 
place  in  question  there  is  a  swift  current  of  some  4  or  5  miles 
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an  hour.  The  dredge  was  lying  with  her  head  down  stream, 
and  was  firmly  anchored.  Up  stream  and  about  500  feet 
from  the  stem  of  the  dredge  was  a  kedge  anchor  with  a  float 
attached.  From  the  anchor  the  5  or  S^-inch  line  extended 
to  the  dredge,  passing  over  the  stem  or  along  the  starboard 
side  towards  the  bow  until  it  reached  a  spool  .  .  placed 
near  the  outer  edge  of  the  dredge  and  about  18  or  20  feet 
from  the  bow,  around  with  it  passed  to  a  capstan  about  6 
feet  further  inboard  and  3  feet  further  from  the  bow  than 
the  spool.  The  spool  was  fastened  by  two  drift  bolts  driven 
to  the  lower  flange  into  the  planksheer  and  gunwale,  and  by 
two  other  bolts  through  the  deck  planks  and  secured  by  nuts 
on  a  washer  extending  from  one  bolt  to  the  other. 

The  capstan  was  fastened  by  bolts  with  nuts  through  the 
deck  planks  and  timbers,  and  was  so  adjusted  with  reference 
to  the  machinery  as  to  revolve  whenever  the  engine  was  in 
motion.  Plaintiff's  duty  was  to  manipulate  the  line,  passing 
it  loosely  over  the  capstan  so  as  to  permit  of  its  *'  rendering  " 
or  revolving  inside  the  coils  to  the  line  without  gripping 
them  so  as  to  tighten  the  line,  and  to  keep  the  line  in  that 
condition  until  he  received  the  signal  to  hold  fast,  and  there- 
by cause  the  capstan  to  begin  to  draw  on  the  line. 

On  the  morning  in  question  it  was  necessary  to  move  the 
dredge  up  stream.  To  do  this  required  the  force  of  the  tug 
and  the  engine  operating  on  the  line  from  the  kedge  anchor. 

The  tug  was  signalled  and  came  to  the  dredge,  and  having 
attached  its  line  to  the  tow  post  on  the  port  side  of  the  stem, 
moved  out  so  as  to  make  the  line  taut  preparatory  to  the 
signal  to  commence  hauling. 

Plaintiff  was  told  by  the  captain  of  the  dredge  to  stand 
by  his  line,  which  he  interpreted  to  mean  to  get  the  line  in 
readiness,  pass  it  around  the  spool  and  the  capstan,  ready  to 
haul  upon  receiving  the  signal.  At  this  time  the  dipper  was 
resting  on  the  bottom,  and  the  anchor  posts  or  spuds  were 
down,  and,  as  plaintiff  and  all  others  on  the  dredge  knew, 
until  tliese  were  raised  and  the  dredge  set  free  there  was  to 
be  no  hauling  either  by  the  tug  or  on  the  line.  The  signals, 
when  all  was  ready  to  haul,  were  one  long  blast  and  one  short 
blast  from  the  whistle  of  the  dredge,  answered  by  correspond- 
ing blasts  from  the  tug. 

The  engineer  started  the  engine  for  the  purpose  of  rais- 
ing the  dipper,  thus  of  course  causing  the  capstan  to  revolve. 
Plaintiff  had  placed  a  number  of  coils  upon  the  capstan,  and 
was  standing  waiting  for  the  signals.    Before  the  dipper  had 


SORENSOy  V.  SMITH.  579 

been  raised  more  than  a  few  feet,  and  before  the  anchor 
posts  or  spuds  had  been  raised,  and  before  any  signal  was 
given,  the  line  tightened  on  the  capstan,  thereby  producing 
a  tremendous  strain  between  the  capstan  and  the  kedge 
anchor.  But  the  dredge  and  the  kedge  anchor  being 
immovable,  it  was  inevitable,  as  many  witnesses  say,  that  if 
the  strain  continued  something  must  give  way ;  it  was  only  a 
question  what  would  give  way  first.  The  result  was,  that 
Ihe  spool  was  violently  wrenched  from  its  fastenings,  the  drift 
bolts  were  drawn  from  the  gunwale,  a  portion  of  the  deck 
planks  was  torn  out,  the  spool  was  thrown  against  the  side 
of  the  house  part,  deeply  indenting  the  dog  rod — a  brass  rod 
used  as  a  stay — and  rebounding  went  overboard. 

Plaintiff  was  standing  in  the  space  between  the  spool  and 
the  capstan,  and  was  struck  by  the  line,  breaking  his  leg. 

As  originally  framed,  the  statement  of  claim  assumed  that 
the  dipper  and  anchors  of  the  dredge  were  all  up,  and  that 
everything  was  in  readiness  to  move,  but  that,  through  the 
failure  of  the  tug  to  commence  hauling  at  the  proper  time, 
the  entire  strain  of  the  whole  weight  of  the  dredge  was  cast 
upon  the  line,  and  consequently^  upon  the  spool,  thereby 
causing  it  to  give  way,  and  that  the  spool  was  improperly 
and  insufficiently  fastened,  and  that  the  person  in  charge  of 
the  dredge  was  negligent  in  not  giving  the  signal  to  the  tug. 

The  case  was  tried  on  a  former  occasion,  and  on  the 
answers  of  the  jury  judgment  was  entered  for  the  plaintiff 
for  $660  damages.  Upon  appeal  by  defendants  to  a  Divi- 
sional Court  the  judgment  was  set  aside  and  a  new  trial  or- 
dered. It  was  pointed  out  by  the  Judges  of  the  Divisional 
Court  that  the  evidence  taken  at  that  trial  developed  that  the 
most  substantial  question  between  the  parties  had  not  been 
tried.  It  had  been  made  to  appear  that  the  spool  by  reason 
of  the  tightening  of  the  line  was  subject  to  a  pressure  or 
strain  which  it  could  never  have  been  intended  to  stand,  and 
therefore  the  real  question  was  not  whether  the  spool  was 
insufficiently  fastened,  but  what  was  the  cause  and  whose 
fault  was  it,  if  any  person^s,  of  this  enormous  strain  having 
been  put  upon  it. 

Subsequently  the}  statement  of  claim  was  amended,  but  not 
so  as  to  bring  out  very  clearly  the  real  issue  between  the 
parties. 

At  the  trial  before  Teetzel,  J.,  a  number  of  questions 
were  submitted  to  the  jury.  They  found  that  plaintiff's  in- 
jury was  caused  by  the  negligence  of  defendants.     To  the 
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question  "Wherein  did  such  negligence  consist?"  they  an- 
swered, "  In  not  properly  fastening  the/  spool,  and  the  engineer 
starting  the  engine  too  fast/'  In  answer  to  a  further  ques- 
tion, "Was  the  injury  to  the  plaintifl^  caused  by  reason  of  any 
defecr  or  arrangement  of  the  ways,  works,  machinery,  plant, 
or  other  premises  connected  with  the  defendants'  business?" 
they  answered  in  the  affirmative,  and  further  that  the  defect 
consisted  "  in  not  properly  fastening  the  spool  and  the  en- 
gineer starting  the  engine  too  fast." 

They  were  also  asked  to  find:  (12)  Was  there  at  the  time 
of  the  accident  any  abnormal  strain  put  upon  the  spool?'' 
(13)  If  so,  how  was  it  occasioned?  (14)  Was  it  the  fault  of 
any  person?    (15)  If  so,  whose  fault  was  it? 

Now,  the  last  three  of  these  questions  were  really  the 
important  and  crucial  questions  in  the  case.  This  had  been 
indicated  by  the  Divisional)  Court,  and  the  Judge  in  his  charge 
seems  to  have  impressed  the  same  view  on  the  jury.  Upon 
the  evidence  it  seemed  manifest  that  there  could  only  be  one 
finding  on  question  No.  12.  The  Judge  evidently  supposed 
that  the  finding  must  be  in  the  affirmative,  and  he  submitted 
the  question  more  as  a  njatter  of  form  than  anything  else. 
The  jury,  however,  answered  in  the  negative  and  thus  re- 
lieved themselves  of  answering  the  three  following  questions. 

Now  if  this  auswer  could  be  supported  upon  the  evidence, 
it  would  become  necessary  to  examine  the  other  findings  and 
the  evidence  bearing  on  them.  But  not  only  is  the  answer 
not  supported  by  the  evidence,  but  it  is  opposed  to  the  whole 
body  of  the  testimony,  as  well  as  to  common  knowledge,  and, 
it  may  be  added,  to  common  sense.  The  evidence  demon- 
strates that  in  the  conditions  then  existing  with  the  force  of 
a  powerful  engine  applied  to  a  line  passing  from  one  im- 
movable object  to  another  immovable  object,  the  strain  vras 
tremendous  and  abnormal,  and,  as  one  witness  said,  what 
was  being  done  was  just  pulling  to  break  the  line,  and  the 
effect  would  be  to  part  the  line  or  pull  the  spool  out  or  pull 
the  kedge  anchor  out  or  move  the  dredge,  or  something  would 
have  to  give  way. 

It  is  difficult  to  understand  how,  in  face  of  the  evidence 
and  of  the  Judge's  charge,  the  jury  could  make  the  finding 
they  did  on  this  point,  and  it  cannot  be  permitted  to  stand. 
The  result  is,  that  the  most  important  question  involved  in 
the  action,  viz.,  what  was  the  cause  of  the  abnormal  strain, 
by  what  means  was  it  produced,  and  to  whose  fault,  if  it  was 
the  fault  of  anv  person,  was  it  owing,  has  not  yet  been  tried. 
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There  must  be  a  new  trial,  and  in  that  view  it  is  proper 
to  refrain  from  further  discussion  of  the  evidence  bearing 
on  any  branch  of  the  case.  But,  in  view  of  the  fact  of  two 
trials  by  jury,  with  most  unsatisfactory  results  in  each  in- 
stance, and  of  the  accumulation  of  testimony  occasioned 
thereby,  it  may  be  well  worthy  of  the  consideration  of  the 
next  trial  Judge  whether  a  jury  should  not  be  dispensed  with. 
It  would  certainly  be  satisfactory  if  the  case  could  be  finally 
disposed  of  without  more  than  another  trial. 

There  will  be  no  costs  of  the  last  trial.  The  costs  of  the 
appeal  will  be  costs  to  defendants  in  any  event  of  the  action. 


MacMahon,  J.  April  5th,  1905. 

TRIAL. 

GUMMEESON  v.  TOEONTO  POLICE  BENEFIT  FUND. 

Pension  —  Police  Benefit  Fund  —  Police  Officer  Permanently 
Incapacitated — Retirement  from  Service — Injuries  Received 
in  Execution  of  Duty — Evidence. 

Action  for  a  declaration  that  plaintifif  was  entitled  to  a 
pension  from  defendants,  and  for  payment  of  arrears  thereof. 

Plaintifif  was  for  nearly  15  years  a  member  of  the  To- 
ronto police  force,  and  during  that  period  a  percentage  was 
deducted  from  his  pay,  as  provided  by  the  rules  and  regula- 
tions, forming  a  benefit  fund  to  provide  allowances  and  pen- 
sions for  sick  and  disabled  members  of  the  police  force. 
Plaintifif  alleged  that  he  was  entitled  to  be  paid  by  defendants 
a  pension  for  life  at  the  rate  of  75  cents  per  day  from  1st 
September,  1903. 

Section  32  of  the  rules  of  the  Toronto  police  benefit  fund 
provides  that  '^  where,  in  the  execution  of  duty,  such  injuries 
have  been  received  as,  in  the  opinion  of  the  police  commis- 
sioners, permanently  incapacitate  the  member  from  further 
service  on  the  police  force,  the  following  regulations  shall 
govern:  .  .  .  (b)  after  10  years^  service,  or  not  more 
than  20  years'  service,  the  member  shall  be  entitled  to  receive 
a  pension  of  three-eighths  pay  for  life,  such  pay  being  com- 
puted at  the  rate,  or  the  average  rate,  of  pay  received  by  the 
member  during  the  last  year  of  service.^' 

Section  36  provides  that  ''any  member  claiming  an  al- 
lowance or  pension  who  is  dismissed  or  compelled  to  resign 
shall  have  his  case  considered  by  the  committee,  and  his 
right  to  any  allowance  or  pension  determined  by  a  majority 
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of  said  committee,  subject  to  the  approval  of  the  board  of 
police  commissioners/' 

E.  F.  B.  Johnston,  K.C.,  and  K.  McKay,  for  plaintiff. 

A.  B.  Aylesworth,  K.C.,  and  D.  T.  Symons,  for  defen- 
dants. 

MacMahon,  J.: — Plaintiff  joined  the  Toronto  police 
force  on  8th  July,  1889,  and  remained  there  until  1st  Sep- 
tember, 1903,  a  period  of  14  years  and  2  months,  when  he 
was  struck  off  the  strength  of  the  force. 

Plaintiff  injured  his  right  foot  on  19th  January,  1899, 
at  the  gymnasium,  while  vaulting  over  a  wooden  horse,  this 
being  part  of  a  manual  exercise  prescribed  by  an  inspector 
in  the  police  force,  and  unquestionably  the  injury  he  then 
received  was  while  engaged  in  the  execution  of  his  duty  as  a 
policeman. 

The  allegation  is  that  the  injury  then  received  resulted 
in  his  being  permanently  incapacitated  from  further  service 
in  the  force.     .     .     . 

[Examination  of  the  testimony  of  witnesses.] 

In  March,  1903,  plaintiff  was  at  Dr.  McMaster^s  surgery, 
when  the  Eoentgen  ray  was  applied  to  the  foot,  and  skia- 
graphs produced  shewing  the  metatarsals.  On  that  occasion, 
besides  Dr.  McMaster,  Drs.  Bingham,  Powell,  and  Edy  were 
present  and  examined  the  foot,  and,  with  the  exception  of 
Dr.  McMaster,  all  were  called  as  witnesses  for  defendants. 
The  consensus  of  their  opinion  was,  that  the  then  condition 
of  the  foot  was  not  attributable  to  the  accident  of  4  years 
before,  of  which  they  were  told.  They  said  that  the  ex- 
amination of  the  foot  shewed  .  .  .  that  there  had  been 
a  breaking  down  of  the  arch — a  condition  stated  to  be  fre- 
quently found  in  postmen,  policemen,  and  nurses.  They 
concluded  that  plaintiff  was  suffering  from  Morton's  disease, 
which  is  caused  by  inflammation  arising  from  a  pressure  or 
pinching  of  the  metatarsal  nerve,  caused,  they  thought,  by 
a  breaking  down  of  the  arch  of  the  foot. 

Mr.  Irving  Cameron  (the  eminent  surgeon)  was  called  as 
a  witness,  and  said  that  from  the  history  of  the  case,  as 
given  by  the  physicians  attending  plaintiff  after  the  acci- 
dent, his  ability  to  resume  duty  a  few  days  after  it  occurred, 
and  his  continuance  on  duty  with  but  slight  intermissions 
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for  3  years,  convinced  him  that  the  condition  of  the  foot  in 
1903  was  not  produced  by  the  injury  to  it  in  1899.  .  .  . 
Plaintiff  was  almost  continuously  on  duty  for  nearly  4 
years  after  the  accident,  that  is,  from  1st  February,  1899,  to 
7th  December,  1902,  and  during  that  period  I  find  that  he 
made  no  complaint  to  any  of  his  superior  officers  on  the 
police  force  that  he  was  suffering  pain  or  was  lame,  or  was 
in  the  slightest  incapacitated  from  performing  his  duty  as  a 
policeman.  This,  together  with  the  evidence  of  Dr.  Edy, 
who  attended  him  from  the  day  of  his  injury  up  to  Decem- 
ber, 1902,  satisfies  me  that  the  injury  to  plaintiff's  foot  on 
19th  January,  1899,  did  not  result  in  his  being  permanently 
incapacitated  from  further  service  on  the  police  force.  And 
the  evidence  of  Drs.  Bingham  and  Powell  and  Mr.  Irving 
Cameron  points  almost  unerringly  to  the  conclusion  that 
plaintiff  was  from  December,  1902,  suffering  from  metatar- 
salgia,  produced  by  other  causes  than  the  injury  to  his  foot 
in  January,  1899.     .     .     . 

•  There  will  be  judgment  for  plaintiff  in  respect  of  the 
cause  of  action  set  forth  in  the  11th  paragraph  of  the  state- 
ment of  claim,  for  $20  with  Division  Court  costs,  being  the 
amount  retained  by  defendants  as  vsecurity  for  the  return  of 
plaintiff's  clothing  and  equipment,  which  I  find  he  did  return. 
And  there  will  be  judgment  for  defendants  dismissing  with 
costs  all  the  other  claims.  Plaintiff's  debt  and  costs  to  be 
set  off  pro  tanto  against  defendants'  costs. 


March  17th,  1905. 
divisional  court. 

GOULD  V.  MICHIGAN  CENTRAL  E.  W.  CO. 

Master  and  Servant — Dismissal  of  Servant  without  Notice — 

Proof  of  Custom — Damages — Costs. 

Appeal  by  plaintiff  from  judgment  of  County  Court  of 
Elgin  dismissing  action  brought  by  a  machinist  to  recover 
damages  for  wrongful  dismissal  from  the  service  of  defend- 
ants, without  notice,  in  breach  of  a  contract  to  give  plaintiff 
steady  employment. 

J.  M.  Ferguson,  for  plaintiff,  contended  that  defendants 
should  not  have  beenf  permitted  to  give  evidence  that  they  were 
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accustomed  to  dismiss  employees  without  notice,  and  that  in 
any  case  such  a  dismissal  was  a  breach  of  the  agre^nent. 

D.  W.  Saunders^  for  defendants,  contra. 

The  Court  (Meredith,  C.J.,  Teetzel,  J.,  Clute,  J), 
held  that  no  custom  or  notice  of  a  custom  was  proved. 

Appeal  allowed  with  costs  (fixed  at  $20)  and  judgment  to 
be  entered  for  plaintiff  for  $75  with  costs  on  the  Division 
Court  scale  and  no  setoff. 


Meredith,  J.  April  3rd,  1905. 

TRIAL. 

REX  V.  BEARDSLEY. 

Criminal  Law — Arson — Evidence — Previous  Fire. 

Indictment  for  arson: 

H.  B.  Morphy,  Listowel,  for  the  Crown. 

E.  F.  B.  Johnston,  K.C.,  for  the  prisoner. 

Meredith,  J.,  against  the  objection  of  counsel  for  ti^^ 
prisoner,  admitted  evidence  to  shew  that,  9  years  before,  a  fire 
had  occurred  on  other  premises  occupied  by  the  prisoner,  ^ 
suspicious  circumstances,  and  that  a  fire  inquest  w»s  hdoj 
and  a  settlement  of  the  prisoner's  claim  upon  an  iiisurance 
company  made  for  an  amount  less  than  the  original  ela^^"- 
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April  5th,  1905. 
divisional  court. 

HENDERSON  v.  STATE  LIFE  INS.  CO.  OP  INDIAN- 

APOLIS. 

Life  Insurance  —  Withdrawal  of  Application  before  Accept- 
ance— Return  of  Premium — Contract — Interim  Receipt. 

Appeal  by  defendants  from  judgment  of  County  Court  of 
Wentworth  in  favour  of  plaintiff  in  an  action  for  the  return, 
of  a  life  insurance  premium  paid  by  plaintiff  to  defendants^ 

W.  H.  Hunter,  for  defendants. 

G.  H.  Levy,  Hamilton,  for  plaintiff.  { 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Clute,  J.),  was  delivered  by 

Meredith,  C.J.: — On  19th  May,  1904,  plaintiff  signed  a 
written  application  to  defendants  for  an  insurance  on  his 
life  of  $10,000,  and  on  the  same  day  paid  to  the  local  agent  of 
defendants  $51.90  and  gave  him  his  (plaintiff's)  promissory 
note  for  $300,  the  two  sums  making  up  the  amount  of  the 
first  annual  premium,  for  which  he  received  the  company's 
receipt  in  full,  stating :  "  .  .  .  The  insurance  will  be  in 
force  from  the  date  of  approval  of  the  application  by  the 
medical  director.  In  case  the  policy  should  not  be  issued,  the 
money  paid  will  be  refunded:  provided,  a  completed  appli- 
cation for  such  insurance  is  made  and  submitted  to  the  com- 

VOI/.   V.    O.W.R.  NO.  15—36 
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pany,  at  its  home  oflBce,  and  that  the  applicant,  it  he  shall  not 
receive  his  policy  within  30  days  from  date  hereof,  shall 
notify  the  company.     .     .     /^ 

The  promissory  note  was  discounted  .  .  . '  by  the 
agent,  and  was  paid  at  maturity  by  plaintiff. 

On  1st  June,  1904,  and  before  any  acceptance  by  defend- 
ants of  the  offer  of  plaintiff  which  was  contained  in  the  ap- 
plication, plaintiff  gave  notice  to  defendants  of  the  with- 
drawal of  his  application,  and  requested  the  return  of  the 
money  he  had  paid  and  the  promissory  note  he  had  given.  . . . 

The  written  application  is  in  form  1,  for  a  policy  of 
$10,000  insurance  on  the  life  of  plaintiff  upon  the  20  pay- 
ment plan,  and,  among  others,  the  following  statements  are 
contained  in  it: 

"  I  have  paid  $351.90  to  the  subscribing  soliciting  agent, 
and  have  been  furnished  with  his  receipt  for  the  same  to 
make  the  insurance  herein  applied  for  binding  from  the  date 
of  approval  by  the  company^s  medical  director.  ...  It 
is  hereby  agreed  that  aJl  the  foregoing  statements  and  an- 
swers, and  also  those  I  make  to  the  company^s  medical  ex- 
aminer, which  are  hereby  made  a  part  of  this  application,  are 
warranted  to  be  full,  complete,  and  true,  and  are  offered  to 
the  company  as  a  consideration  for  the  contract,  which  shall 
not  take  effect  until  this  application,  which  I  agree  to  com- 
plete by  submitting  to  a  medical  examination,  has  been 
accepted  by  the  company  at  the  home  office  in  Indianapolis, 
Indiana,  and  the  first  premium  shall  have  been  paid  and  ac- 
cepted by  the  company  or  an  authorized  agent  during  the 
life  and  good  health  of  the  person  herein  proposed  for  in- 
surance." 

The  written  application  and  the  medical  examiner's  report 
were  transmitted  by  the  local  agent  to  the  head  office  of  the 
company,  and  reached  that  office  on  31st  May,  1904;  the  ac- 
ceptance of  the  application  by  the  medical  director  took  place 
on  6th  June,  1904;  and  the  acceptance  of  the  risk  by  the 
head  office  of  the  company  on  the  next  day,  when,  according 
1o  the  memorandum  stamped  on  the  application,  the  policy 
was  sent  out.     .     .     . 

I  am  unable  to  see  anything  in  the  facts  and  circum- 
stances of  the  case  that  precluded  plaintiff,  at  any  time  before 
ilie  acceptance  by  defendants  of  the  risk  which  he  had  offered 


HEADEIiiiOy  V.  STATE  L,  L  CO.  OF  IMDIAyAFOLIS.  587 

them,  from  withdrawing  his  application,  and  thereupon  being 
entitled  to  be  repaid  what  he  had  paid  in  money,  and  to  have 
the  promissory  not^  which  he  had  given  returned  to  him. 

It  was  contended  by  Mr.  Hunter  that  a  contract,  not,  as 
he  admitted,  a  contract  to  insure,  had  been  come  tOf  as  the 
result  of  the  application  by  plaintiff,  the  payment  of  the 
$351.90,  and  the  receipt  which  was  given,  which  prevented 
the  application  from  being  treated  as  a  mere  offer  which 
might  at  any  time  before  acceptance  be  withdrawn  by  the 
person  making  it ....  He  put  it  that  the  company  had 
agreed,  in  consideration  of  the  payment  made,  that,  if  the 
medical  director  should  approve  of  the  application,  and  it 
should  be  accepted  by  the  company  at  the  home  office  in  In- 
dianapolis, Indiana,  the  company  would  insure  plaintiff  and 
issue  to  him  their  policy  in  the  terms  of  the  application. 

I  am  unable  to  agree  with  this  contention.  I  see  nothing 
in  the  receipt  which  binds  defendants  to  do  anything;  it  is 
simply  an  acknowledgment  of  the  payment  of  the  money  and 
a  statement  that  the  insurance  will  be  in  force  from  the  date 
of  the  approval  of  the  application  by  the  medical  director, 
which  I  take  to  mean,  that,  if  the  application  is  accepted  by 
the  company  at  the  home  office,  the  policy  will  conform  to 
the  application  by  making  the  insurance  binding  from  the 
date  of  approval  by  the  company^s  medical  director. 

It  is  also  to  be  observed  that  it  is  expressly  stated  in  the 
printed  part  of  the  application  that  the  contract  shall  not 
take  effect  imtil  the  application  has  been  accepted  by  the 
company  at  the  home  office  in  Indianapolis,  Indiana. 

It  appears  to  me,  therefore,  that  what'  took  place  between 
the  parties  amounted  merely  to  an  offer  by  plaintiff  to  defend- 
ants of  the  risk  on  his  life,  on  the  terms  mentioned  in  the 
application,  and  the  payment  by  plaintiff  of  the  sum  required 
to  pay  the  first  premiimi  to  be  applied  for  that  purpose  if 
and  when  the  offer  of  plaintiff  should  be  accepted,  and  that 
defendants  before  the  application  was  withdra^vn  had  neither 
accepted  the  risk  nor  bound  themselves  to  do  anything  in 
consideration  of  what  plaintiff  had  done;  and  in  this  view 
of  the  case  it  is  clear  that  the  judgment  of  the  Court  below  is 
right.     .     .     . 

[Reference  to  Johnson  v.  Flcwelling  ^Tanufacturing  Co., 
36  New  Brunswick  397.] 

A})peal  dismissed  with  costs. 
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Meredith,  J.  April  3rd,  1905. 

TRIAL. 

FLEMING  V.  CANADIAN  PACIFIC  E.  W.  CO. 

Trial — Jury — Failure  to  Set  down  in  Time — Fower  to  Give 
Leave  to  Set  down — Jurors  Act^  sec,  91 — Amending  Ad, 
2  Edw.  VII,  ch,  14,  sec.  S, 

By  2  Edw.  VII.  ch.  14,  sec.  3  (0.),  sec.  97  of  the  Jurors 
Act,  E.  S.  0.  1897  ch.  61,  is  amended  by  adding  thereto  cer- 
tain sub-sections: — "(2)  In  case  it  appears  that  there  is  no 
business  requiring  the  attendance  of  a  jury  at  any  sittings 
of  the  High  Court,  or  of  any  County  Court,  for  the  trial  of 
actions  with  a  jury,  the  .  .  .  clerk  ...  at  least  5 
clear  days  before  the  day  appointed  for  the  sitting  shall  give 
notice  in  writing  ...  to  the  sheriff  that  there  is  no 
such  business.  ...  (3)  Notwithstanding  anything  con- 
tained in  any  statute  or  rule  of  Court,  actions  to  be  tried  by  a 
jury,  whether  in  the  High  Court  or  County  Court,  shall  be 
entered  for  trial  not  later  than  6  clear  days  before  the  lirst 
day  of  the  sittings.^' 

By  sec.  4,  the  amending  Act  is  not  to  apply  to  any  county 
in  which  is  situate  a  city.  But  by  sec.  19  of  4  Edw.  VII.  ch. 
10  (0.),  the  words  "having  a  population  of  20,000  or  over" 
were  added  to  the  above  sec.  4,  thus  making  the  statute  of  2 
Edw.  VII.  applicable  to  a  county  containing  a  city  the  popu- 
lation of  which  is  less  than  20,000,  such  as  Wellington  and 
Guelph. 

In  this  case  notice  of  trial  was  given  by  plaintiff  for  the 
Wellington  jury  sittings  of  the  High  Court  at  Guelph  be- 
ginning 3rd  April,  1905,  but  the  case  was  not  set  down,  owing 
to  the  illness  of  plaintiff  and  some  negotiations  between  the 
solicitors  for  an  adjournment. 

At  the  opening  of  the  sittings,  J.  E.  Day,  for  plaintiff, 
moved  for  leave  to  set  the  case  down,  it  not  being  the  only 
jury  case,  and  jurors  being  in  attendance. 

Angus  MacMurchy,  for  defendants,  supported  the  motion. 

Meredith,  J.,  held  that,  notwithstanding  the  language 
of  sub-sec.  (3)  added  by  the  amendment,  he  had  power  to 
grant  the  application  on  consent,  and  perhaps  even  without 
consent  in  a  proper  case.  The  object  of  the  Act  was  to  save 
the  expense  of  summoning  a  jury  where  no  cases  are  set  down 
for  trial  by  jury. 
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Meredith,  J.  April  5th,  1905. 

TRIAL. 

FLEMING  V.  CANADIAN  PACIFIC  E.  W.  CO. 

Evidence — Action  under  Fatal  Injuries  Act — Depositions  of 
Witness  before  Coroner's  Inquest — Admissibility — Absence 
of  Witness — Diligent  Inquiry. 

Action  under  the  Fatal  Injuries  Act  brought  by  the  widow 
and  administratrix  of  the  estate  of  a  man  who  was  killed  upon 
defendants'  railway,  to  recover  damages  for  his  death. 

Plaintiff  tendered  in  evidence  the  depositions  of  one 
Burns  taken  at  the  coroner's  inquest,  at  which  the  railway 
company  and  the  family  of  deceased  were  represented  by 
counsel,  who  examined  or  cross-examined  the  witnesses. 

J.  E.  Day,  for  plaintiff. 

Angus  MacMurchy,  for  defendants. 

Meredith,  J.,  on  the  authority  of  Sills  v.  Brown,  9  C.  4 
P.  601,  held  the  depositions  admissible,  provided  satisfactory 
proof  were  given  of  the  absence  of  witness  from  the  country, 
or  the  impossibility  of  finding  him  after  due  inquiry. 

Plaintiff  being  nonsuited  on  other  grounds,  the  question 
whether  a  sufficient  case  of  diligent  inquiry  had  been  made 
was  not  decided;  the  Judge  inclining  to  the  opinion  that  a 
oase  was  not  made  out. 


Cartwright,  Master.  April  10th,  1905. 

chambers. 

FTJLMER  V.  CITY  OP  WINDSOE. 

BANGHAM  v.  CITY  OF  WINDSOR. 

Consolidation  of  Actions — Different  Plaintiffs — Same  Defend- 
ant— Common  Subject — Inconsistent  Claims — Stay  of  Ac- 
tion— Setting  down  for  Trial. 

Motion  by  defendants  to  consolidate  these  actions  or  stay 
one  of  them. 

J.  P.  Mabee,  K.C.,  for  defendants. 

W.  M.  Douglas,  K.C.,  for  plaintiff  Fulmer. 

A.  R.  Clute,  for  plaintiff  Bangham. 
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The  Master:— By  63  Vict.  ch.  108  (0.)  a  by-law  of  de- 
fendants providing  for  the  permanent  improvement  of  the 
principal  streets  in  Windsor,  according  to  a  scheme  set  out  in 
schedule  A.  to  the  Act  .  .  .  was  validated.  The  general 
sdieme  was  to  use  macadam,  and  the  whole  plan  proceeds  on 
that  basis.  But  by  sec.  ix.  it  was  provided  that  if  the  ma- 
jority of  the  owners  on  any  street  desired  asphalt  or  brick  or 
other  durable  material  rather  than  macadam,  and  signed 
and  presented  a  petition  to  that  effect  6  months  before  the 
date  when,  according  to  schedule  B.,  such  street  was  to  be 
paved,  and  gave  certain  security  for  the  difference  in  cost, 
then  it  should  be  the  duty  of  the  council  to  comply  with  such 
prayer. 

Pursuant  to  clause  ix.,  on  15th  August,  1904,  a  petition 
was  presented  to  the  city  council  by  certain  persons,  asserting 
themselves  to  be  the  majority  in  number  and  value  of  the 
owners  on  Pitt  street,  requiring  asphalt  instead  of  macadam. 
This  petition  was  referred  by  the  city  to  their  assessor  and 
solicitors,  who  reported  that  the  same  was  sufficiently  signed 
and  in  proper  form.  ...  On  27th  February,  1905,  the 
council  passed  a  resolution  to  purchase  from  the  Ontario 
Asphalt  Block  Co.  the  necessary  material.  On  11th  March 
plaintiff  Fulmer  commenced  his  action  to  restrain  defendants 
from  paving  Pitt  street  with  asphalt.  And,  certain  persons 
who  had  signed  the  petition  having  notified  the  council  that 
they  withdrew  their  names  so  far  as  they  were  able,  the  coun- 
cil on  13th  March  passed  a  resolution  requiring  those  who 
were  in  favour  of  asphalt  '^  to  take  action  towards  that  end 
within  7  days,"  and  determining  that  otherwise  macadam 
would  be  laid  and  not  asphalt. 

The  petitioners  took  no  steps,  and  on  27th  March  the 
council  repealed^  their  resolution  of  27th  February,  and  passed 
a  resolution  declaring  their  intention  to  lay  macadam  pave- 
ment upon  Pitt  street. 

On  the  following  day  plaintiff  Bangham  commenced  his 
action  to  restrain  the  use  of  macadam.  In  order  to  facilitate 
this  action,  defendants  appeared  on  the  same  day,  and  state- 
ment of  claim  was  served  and  statement  of  defence  delivered 
in  both  actions  on  31st  March,  and  on  the  same  day  defendants 
moved  in  both  actions  to  have  them  consolidated,  or  that  the 
action  of  Bangham  be  stayed  until  that  of  Fulmer  is  decided, 
defendants  submitting  to  be  bound  by  such  judgment,  or 
that  one  of  the  plaintiffs  should  bo  made  plaintiff  and  the 
other  a  defendant  to  decide  their  rights  in  the  above  action.  .  . 
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A  somewhat  similar  motion  was  made  in  Lake  Superior 
Co.  V.  Hussey,  2  0.  W.  R.  506.  For  the  reasons  given  there, 
I  think  a  similar  order  (if  any)  is  all  that  can  be  made  here. 

Had  the  council  adhered  to  their  determination  to  lay 
Pitt  street  with  asphalt  blocks,  the  present  difficulty  would 
not  have  arisen.  They  seem  to  have  become  alarmed  by  the 
commencement  of  Fulmer^s  action  on  11th  March.  This  led 
them  into  the  doubtful  step  of  assuming  to  rescind  their 
resolution  of  27th  February  by  the  resolution  of  27th  March. 
On  this  being  done  it  is  not  surprising  that  the  Baugham 
action  was  commenced.  The  council  by  their  resolutions  of 
13th  and  27th  March  would  almost  seem  to  have  invited  it. 
.  .  .  When  the  first  action  was  commence^,  making  a  claim 
for  an  injunction  to  restrain  the  use  of  asphalt,  the  council 
might  well  have  waited.  They  could  not  have  been  com- 
pelled to  do  anything  while  that  action  was  pending.  The 
decision  there  would  necessarily  have  settled  the  question  as 
to  the  sufficiency  of  the  petition  of  15th  August,  1904,  and 
the  completion  of  all  necessary  formalities  so  as  to  make  it 
the  duty  of  the  council  to  use  asphalt  instead  of  macadam. 

It  is  their  own  doing  that  they  now  have  two  axjtions  on 
hand  instead  of  only  one.  They  cannot  ask  to  have  either 
staj-ed  under  the  provisions  of  R.  S.  0.  1897  ch.  51,  sec.  57 
(9).  No  other  remedy  suggests  itself  as  being  possible.  The 
actions  should  properly  be  set  down  together  at  the  June  non- 
jury sitting,  if  both  are  then  at  issue. 

At  present  the  motion  must  be  dismissed  with  costs  to 
plaintiffs  in  any  event. 

(This  order  was  reversed  by  Falconbridge,  C.J.,  on  14th 
April,  1905,  and  an  order  made  adding  Bangham  as  a  party 
defendant  in  Fulmer^s  action,  and  staying  Bangham's  action. 
Costs  to  defendants  here  and  below  in  any  event.) 


MacMahon,  J.  April  11th,  1905. 

CHAMBERS. 

Ee  BENSON  AND  IMPERIAL  STARCH  CO. 

Company — Transfer  of  Shares — Refusal  to  Register — By-laio 
— UUra  Vires — Ontario  Joint  Stock  Companies  Act — Man- 
damus, 

Motion  by  George  F.  Benson  for  a  mandamus  to  compel 
the  Trusts  and  Guarantee  Company,  Limited,  as  transfer 
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agents  and  registrars  of  the  Imperial  Starch  Company,  Lim- 
ited, to  rectify  the  register  of  the  Imperial  Starch  Company, 
Limited,  and  to  enter  and  record  the  transfer  of  2  shares  of 
the  preference  stock  of  the  Imperial  Starch  Company,  lim- 
ited, from  William  M.  Leacy  to  the  applicant. 

W.  H.  Blake,  K.C.,  for  applicant. 

W.  J.  Boland,  for  the  companies. 

• 

MacMahon,  J. : — The  Imperial  Starch  Company  on  1st 
November,  1901,  issued  to  William  M.  Leacy  a  certificate  for 
6  fully  paid  up  shares  of  the  preference  stock  of  that  com- 
pany, of  the  par  value  of  $100  each,  which,  as  appears  by  the 
certificate,  "  are  transferable  only  on  the  books  of  the  com- 
pany by  the  owner  thereof  in  person  or  by  attorney,  on  the 
surrender  of  this  certificate."  On  the  face  of  the  certificate 
the  Tru.^ts  and  Guarantee  Company  are  named  as  the  transfer 
agents  and  registrars  of  the  company. 

Leacy,  on  16th  January,  1905,  assigned,  by  indorsement 
on  the  back  of  the  certificate,  2  of  the  shares  to  J.  F.  Junkin, 
of  Toronto,  which  were  transferred  to  him  by  the  Trusts 
and  Guarantee  Company,  the  transfer  agents  of  the  Imperial 
Starch  Company,  on  the  books  of  that  company,  -on  28th 
January,  1905.     Mr.  Junkin  then  desired  to  transfer  one  of 
the  shares  to  George  F.  Benson  and  the  other  to  Mr.  Strachan, 
of  Montreal.     Upon  the  manager  of  the  trusts  company  being 
informed  that  ^Ir.  Benson  was  the  managing  director  of  the 
Edwardsburg  Starch  Company,  Mr.  Junkin  was  told  that  the 
trusts  company  as  transfer  agents  could  only  transfer  stock 
of  the  Imperial   Starch    Company  upon   the   authority  of 
that  company  being  given.     Shortly  after  this,  Mr.  Hugh 
Blain,  president  of  the  Imperial  Starch  Company,  telephoned 
the  trusts  company  that  the  transfers  of  the  shares  to  Mr. 
Benson  and  Mr.  Stradian  were  not  to  be  put  through.    Mr. 
Junkin  attended  again  on  24th  January,  and  requested  that 
the  transfers  be  made  to  Mr.  Benson  and  Mr.  Strachan,  but 
the  trusts  company  refused  his  request. 

On  8th  or  9  th  February  Mr.  Junkin  requested  the  trusts 
company  to  have  the  transfer  of  the  shares  to  himself  can- 
celled, as  he  wished  to  return  the  certificate  to  Mr.  Leacy,  and 
the  cancellation  was  made  on  the  books  of  the  Imperial  Starch 
Company,  and  the  transfer  to  Mr.  Junkin  on  the  back  of  the 
certificate  was  stamped  "cancelled,"  and  the  certificate  re- 
turned by  Junkin  to  Leacy. 


RE  BENSON  AND  IMPERIAL  STARCH  CO,  593 

Leacy,  by  indorsement  on  the  share  certificate,  dated  37th 
February,  assigned  2  of  the  shares  to  George  F.  Benson,  and 
Leacy  appointed  Mr.  W.  H.  Blake  his  attorney  to  transfer 
the  shares  on  the  books  of  the  Imperial  Starch  Company  to 
Mr.  Benson.  Mr.  Blake  was  also  appointed  attorney  by  Mr. 
Benson  to  accept  for  him  the  said  2  shares  of  stock.  Mr. 
Blake,  on  2nd  March,  exhibited  the  share  certificate,  the 
transfer,  and  the  powers  of  attorney  to  the  manager  of  the 
Trusts  and  Guarantee  Company,  and;  applied  to  have  the  stock 
transferred,  but  the  manager  refused  to  make  the  transfer. 

On  26th  January,  1905,  at  a  meeting  of  the  directors  of 
the  Imperial  Starch  Company,  the  following  by-law  was 
passed :  "  Whereas  it  is  desirable  and  in  the  best  interests 
of  the  company  that  the  shares  of  the  company  shall  be  trans- 
ferable on  the  books  of  the  company  only  in  such  manner  and 
subject  to  such  conditions  and  restrictions  as  are  hereinafter 
mentioned:  now  therefore  be  it  enacted  and  it  is  hereby  en- 
acted, that  no  transfer  of  any  stock  or  shares  of  the  company 
shall  be  valid  until  approved  of  by  the  directors  and  regis-, 
tered  on  the  books  of  the  company.  All  transfers  of  stock 
or  shares  shall  be  at  the  discretion  of  the  directors.^^ 

Before  this  by-law  could  become  effective,  it  required  rati- 
fication'by  the  shareholders,  and  at  a  meeting  of  the  stock- 
holders held  on  7th  February,  representing  1,700  out  of  a 
total  of  2,000  shares,  the  by-law  was  unanimously  ratified. 

The  Imperial  Starch  Company  were  incorporated  under 
the  Joint  Stock  Companies  Act,  E.  S.  0.  1897  ch.  191,  and 
by  sec.  27  it  is  provided:  "  The  shares  of  stock  of  the  com- 
pany shall  be  deemed  personal  estate,  and  shall  be  transfer- 
able on  the  books  of  the  company  in  such  manner  only,  and 
subject  to  all  such  conditions  and  restrictions,  as  by  this  Act, 
or  by  the  special  Act,  or  by  letters  patent  or  by-laws  of  the 
company,  may  be  prescribed." 

"  28.  The  directors  may  refuse  to  allow  the  entry,  in  any 
such  book,  of  any  transfer  of  shares  of  stock  whereof  tht 
whole  amount  has  not  been  paid  in." 

"  30.  No  share  shall  be  transferable  until  all  previous 
calls  thereon  have  been  fully  paid  in,  or  until  declared  for- 
feited for  non-payment  of  calls  thereon." 

And  by  sec.  47 :  ^^  The  directors  may  from  time  to  time 
make  by-laws  not  contrary  to  law,  or  to  the  letters  patent  of 
the  company,  or  to  this  Act,  to  regulate: 
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*'(a)  The  allotment  of  stock;  the  making  of  calls  thereon; 
the  payment  thereof;  the  issue  and  registration  of  certificates 
of  stock;     .     .     .     the  transfer  of  stock/* 

One  need  not  stop  to  consider  such  cases  as  Bradford 
Building  Co.  v.  Briggs,  12  App.  Cas.  29 ;  Bank  of  Africa  v. 
Salisbury  Gold  Mining  Co.,  41  W.  R  47;  and  In  re  McKain 
and  Canadian  Birkbeck  Co.,  7  0.  L.  R.  241,  3  0.  W.  R.  156, 

o(jO^       ... 

The  point  raised  here  is  concluded  by  the  decision  in  Re 
Panton  and  Cramp  Steel  Co.,  4  0.  W.  R.  109.  Mr.  Justice 
Osier  in  delivering  the  judgment  said:  "  The  transfer  being 
in  order  and  the  stock  paid  in  full,  the  company  had  no  dis- 
cretion to  exercise  in  the  matter,  or  option  but  to  comply 
with  the  demand  of  the  transferee  to  record  the  transfer." 

The  statute  gives  the  company  power  to  pass  by-laws 
"  regulating  the  transfer  ^'  of  stock,  that  is,  how  and  in  what 
manner  and  with  what  formalities  it  is  to  be  transferred. 
But  the  Imperial  Starch  Company  have  passed  a  by-law 
virtually  empowering  the  directors  to  prohibit  the  transfer  of 
stock;  that  is,  unless  the  directors  approve  of  the  transfer, 
it  cannot  be  made  in  the  books  of  the  company.  This,  in 
effect,  would  prevent  a  holder  of  fully  paid  shares  in  the 
company  from  selling  and  realizing  on  his  stock,  because  no 
purchaser  could  be  foimd,  if  registration  as  owner  could  be 
prevented  at  the  caprice  of  the  directorate. 

Under  sec.  28  of  the  Act  the  directors  may  r^use  to  allow 
the  entry  to  be  made  of  any  transfer  of  shares  of  stock  in  any 
such  book,  whereof  the  whole  amount  has  not  been  paid  in, 
but  their  power  does  not  extend  beyond  refusing  to  transfer 
stock  which  has  not  been  fully  paid  in. 

The  order  must  go  for  the  transfer  of  the  2  shares  to  the 
applicant  Benson  on  the  books  of  the  Imperial  Starch  Co. 
That  company  must  pay  the  costs  of  the  applicant  and  of  the 
Trusts  and  Guarantee  Co. 


MacMahon,  J.  April  11th,  1905. 

WEEKLY  COURT. 

Re  MARSHALL. 

Insurance — Life — Benefit  Certificate  —  Apportionment  among 

CJiildren^Will 

Motion  by  the  executor  of  the  will  of  John  A.  Marshall, 
deceased,  for  an  order  under  Rule  938  determining  the  per- 
sons entitled  to  a  sum  of  $2,890  paid  into  Court  by  the  In- 
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dependent  Order  of  Foresters,  being  the  amount  due  under  a 
benefit  certificate  issued  by  the  Order  on  5th  April,  1892,  to 
John  A.  Marshall,  to  whom  on  the  face  of  the  certificate  the 
amount  was  payable. 

By  an  indorsement  on  the  certificate  dated  12th  May, 
1892,  the  insured  designated  his  wife,  Anna  V.  Marshall,  and 
his  3  children,  Lena,  Ella,  and  Eva,  as  the  beneficiaries,  each 
being  entitled  to  receive  $750  of  the  insurance  moneys. 

On  30th  January,  1899,  the  wife  and  3  daughters  signed  a 
document  requesting  that  the  beneficiaries  be  changed  from 
themselves  to  the  executors  and  administrators  of  the  in- 
sured, and  the  latter  made  an  application  to  the  Order  for  a 
change,  stating:  "I  designate  as  my  beneficiaries  in  the  new 
policy  the  following,  viz.,  to  my  executors  and  administra- 
tors for  my  wife  and  children  in  such  proportion  as  set  forth 
in  my  will.^^ 

Section  251  of  the  laws  of  the  Order  provided  that  on 
receipt  of  an  application  for  change  of  beneficiary,  together 
with  the  benefit  certificate,  if  approved  by  the  Supreme  Chief 
Eanger  or  by  the  executive  council,  the  Supreme  Chief 
Secretary  shall  incorporate  in  the  benefit  certificate  the 
changes  desired. 

The  application  and  certificate  and  the  fee  of  50  cents 
required  for  change  of  policy  were  received  by  the  local  court 
of  the  Order  of  which  the  insured  was  a  member,  for  trans- 
mission to  the  Supreme  Court  at  Toronto. 

The  designation  on  the  back  of  the  original  certificate 
had  written  across  it,  apparently  by  some  officer  of  the  local 
court,. "  This  designation  is  revoked  March  21,  1899."  But 
the  direction  in  the  application  for  change  to  the  new  bene- 
ficiaries mentioned  therein  did  not  appear  to  have  been 
acted  upon  by  the  Supreme  Court. 

The  application  for  change  of  beneficiaries  was  signed  by 
the  insured,  and  the  policy  was  identified  by  inserting  therein 
its  number. 

The  insured  died  on  31st  May,  1904,  leaving  a  will,  which 
is  set  out  in  the  judgment  of  Street,  J.,  ante  404,  upon  an 
application  with  respect  to  another  insurance  upon  the  life 
of  the  same  person. 

TT.  S.  Morden,  Belleville,  for  executor. 
W.  B.  Xorthrup,  K.C.,  for  widow  and  three  children. 
E.  D.  Armour,  K.C,  for  Herbert  E.  Marshall. 
F.  W.  Harcourt,  for  infants. 
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MacMahon,  J.: — .  .  .  The  only  distinction  between 
the  ease  decided  by  my  brother  Streelj  and  this  case  is,  that  in 
the  certificate  issued  by  the  Ancient  Order  of  United  Work- 
men it  was  declared,  on  the  face,  that  John  A.  Marshall  .  .  . 
had  designated  3  of  his  children  (naming  them)  as  the  bene- 
ficiaries, and  afterwards,  in  1899,  he  revoked  this  designation 
by  indorsement  on  the  certificate,  and  directed  payment  to  be 
made  to  his  executors  named  in  his  will  and  in  such  share.^. 
as  set  forth  in  the  will;  whereas,  in  the  case  now  being  dealt 
with,  the  insured  in  his  application  for  a  change  of  bene- 
ficiary revoked  the  designation  indorsed  on  the  certificate  and 
directed  payment  to  be  made  to  his  executors  and  adminis- 
trators for  his  wife  and  children,  in  such  proportions  as  set 
forth  in  his  will. 

This  is  a  distinction  without  a  difference,  and  the  decision 
of  my  brother  Street  in  5  0.  W.  E.  404  governs  the  present 
application. 

The  insured  has  not  by  his  will  dealt  with  the  moneys 
payable  under  the  certificate,  and  as  to  them  there  is  an  in- 
testacy. The  amount  of  the  insurance  is  for  his  wife  aad 
children  in  such  proportions  as  set  out  in  his  will,  and,  as 
he  died  without  fixing  the  proportions,  the  fund  will  be 
divided  among  the  widow  and  children  in  equal  shares:  R. 
S.  0.  1897  ch.  203,  sec.  159  (7.) 

Costs  of  all  parties  out  of  the  fund,  the  costs  of  the  ex- 
ecutor between  solicitor  and  client. 


MacMahon,  J.  April  11th,  1905. 

TRIAL. 

LAZIER  V.  ARMSTRONG. 

Landlord  and  Tenant — Lease  of  Shop  —  Covenants  —  Insol- 
vency of  Tenani — Assignment  for  Creditors — Election  of 
Assignee  to  Retain  Premises — Rent — Use  and  Occupation. 

Action  to  recover  possession  of  demised  premises  and  for 
use  and  occupation. 

E.  G.  Porter,  Belleville,  for  plaintiffs. 

W.  S.  Morden,  Belleville,  for  defendants. 

MacMahon,  J. :— On  29th  April,  1902,  plaintiffs  leased 
to  John  C.  Woods  certain  premises    ...    to  be  used  as  a 
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store  for    .     .     .     ten  years  from  1st  June,  1892,  at    .    .    . 
$620  a  year,  payable  monthly. 

The  lease  contained  the  following  covenants:  "And  the 
said  lessee,  his  heirs,  executors,  administrators,  and  assigns, 
doth  hereby  covenant,  promise,  and  agree  to  and  with  the 
said  lessors,  their  executors,  administrators,  and  assigns,  that 
he,  the  said  lessee,  his  executors,  administrators,  and  assigns, 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid  to  the 
said  lessors,  their  executors,  administrators,  or  assigns,  the 
said  yearly  rent  hereby  reserved,  at  the  times  and  in  the  man- 
ner hereinbefore  appointed  for  the  payment  thereof.  Pro- 
vided always,  and  these  presents  are  upon  this  express  con- 
dition, that  if  the  said  yearly  rent  hereby  reserved,  or  any 
part  tiiereof,  shall  at  any  time  remain  behind  or  unpaid  for 
the  space  of  21  days  next  over  or  after  any  of  the  days  on 
which  the  same  shall  become  due  and  payable,  or  if  a  breach 
or  default  shall  be  made  in  any  of  the  covenants  hereinafter 
contained  by  the  said  lessee,  his  executors,  administrators,  or 
assigns,  then  and  in  every  such  case  it  shall  be  lawful  for  the 
said  lessors,  their  executors,  administrators,  or  assigns,  into 
and  ifpon  the  said  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  to  re-enter  and  the  same  to  have  again,  repos- 
sess, and  enjoy,  as  if  these  presents  had  never  been  executed 
or  the"  said  term  expired  by  effluxion  of  time/' 

In  1903  an  action  was  brought  by  plaintifiEs  against  John 
C.  Woods,  and  the  settlement  of  that  litigation  is  embodied 
in  an  agreement  imder  seal  dated  21st  November,  1903,  by 
which  plaintiffs  acknowledged  receipt  of  the  rent  up  to  Ist 
January,  1904,  and  for  the  remainder  of  the  term — 8%  years 
— the  lessors  agreed  to  accept  and  the  lessee  agreed  to  pay 
$500  a  year  in  monthly  instalments.  In  all  other  respects 
the  lease  wae^  confirmed. 

In  1904  John  C.  Wood  made  an  assignment  under  R.  S. 
O.  1897  ch.  147,  for  the  general  benefit  of  his  creditors,  to 
defendant  Armstrong;  and  on  5th  May,  1904,  Armstrong 
gave  plaintiffs  notice  of  the  assignment,  and  also  .... 
that  he  elected  to  retain  the  premises  occupied  by  the  lessee 
.  .  .  for  the  unexpired  term  .  .  .  under  sub-sec.  2 
of  sec.  34  of  E.  S.  0.  1897   ch.  170. 

Defendant  Armstrong  sold  the  stock  l)elonging  to  the  in- 
solvent estate  to  defendant  H.  C.  Woods,  the  insolvent's 
brother. 
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The  rent  was  paid  up  to  the  1st  June,  1904,  after  which 
plaintiffs  refused  to  receive  any  rent  accruing  due  subsequent 
to  the  assignment. 

This  action  was  commenced  on  10th  October,  1904 
.  .  .  and  on  31st  January,  1905,  the  premises  were  vacated 
and  the  keys  tendered  to  plaintiff  S.  S.  Lazier,  who  refused 
to  receive- them;  they  were,  however,  left  in  his  office.     .    .  . 

It  follows,  I  think,  from  the  express  wording  of  sub-sec. 
2  of  sec.  34  of  ch.  170,  that  when  the  assignee  elects  to  re- 
tain the  premises,  the  effect  of  the  section  is  to  prevent  a 
forfeiture,  and,  as  said  in  Kennedy  v.  Macdonell,  1  0.  L.  B. 
at  p.  254,  "  places  the  assignee  in  the  same  position  as  re- 
spects the  lease  as  the  assignor  would  have  been  in  had  the 
assignment  not  been  made,  the  landlord  being  entitled  to  the 
full  amount  of  the  rent  reserved  by  the  lease." 

The  assignment  to  defendant  Armstrong  and  his  elec- 
tion to  retain  the  premises  .  .  .  make  him  liable  on  all 
the  covenants  in  the  lease;  and,  while  the  statute  gives  him  the 
right  of  election  ...  it  confers  no  power  on  him  to 
assign  the  lease  without  the  consent  of  the  lessors.  He  may, 
therefore,  be  liable  to  plaintiffs  for  the  rent  of  the  premises 
for  the  remainder  of  the  term,  unless  such  consent  is  ob- 
tained. 

Armstrong  becoming,  as  it  were,  statutory  assignee  of  the 
leased  premises  for  the  8%  years,  under  the  terms  of  the 
lease,  i)laintiffs  are  entitled  to  recover  the  rent  only  under 
and  ])y  virtue  of  the  covenants  in  the  lease,  and  the  amend- 
ments thereto,  under  the  agreement  of  21st  November,  1902, 
and  they  cannot  recover  for  use  and  occupation. 

As,  after  the  assignment,  defendant  Armstrong  went  in- 
to possession  under  the  terms  of  the  lease,  it  follows  that  de- 
fendant H.  C.  Woods  cannot  be  made  liable  for  use  and  occu- 
pation, and  the  action  must  be  dismissed  as  against  him. 

As  all  the  evidence  has  been  given,  I  will  allow  plaintiffs 
to  amend  their  statement  of  claim  as  against  defendant  Arm- 
strong as  they  may  be  advised:  defendant  Armstrong  to 
plead  to  the  amended  statement  of  claim;  and,  after  the 
amendments  are  made,  I  will  hear  counsel. 

Costs  reserved. 
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Street,  J.  April   12tu,   1905. 

TRIAL. 

CASSEKLEY  v.  HUGHES. 

Bankruptcy  and  Insolvency — Conveya/nce  hy  Insolvent  to  Cred- 
itor —  Action  by  Assignee  for  Creditors  to  Set  aside — 
Grantee's  Ignorance  of  Insolvency — Security  far  Debt — 
Wages — Interest — Redemption — Costs. 

Action  by  the  assignee  for  creditors  of  George  P. 
Hughes  to  set  aside  a  conveyance  of  land  by  the  latter 
to  his  daughter,  defendant  Georgiana  K.  Hughes,  as  fraudu- 
lent and  preferential. 

C.  E.  Hewson,  K.C.,  and  A.  E.  H.  Creswicke,  Barrie,  for 
plaintiff. 

H.  Lennox,  Barrie,  for  defendant. 

Street,  J.: — I  .  .  find  that  George  P.  Hughes  was 
insolvent  on  9th  April,  1896,  when  the  conveyance  to  his 
daughter  .  .  .  was  made,  and  that  he  knew  he  was  in- 
solvent, and  made  the  conveyance  ...  in  order  to  with- 
draw the  property  .  .  .  from  the  reach  of  his  creditors. 
It  is  true  that  the  fact  of  his  insolvency  cannot  be  actually 
demonstrated  by  an  examination  of  his  books,  because  the 
books  are  so  kept  as  to  render  it  impossible  to  ascertain  his 
true  financial  position  at  that  time.  But  when  he  stopped 
pajTnent  in  ISTovember,  1903,  he  was  insolvent  in  a  very  large 
amount,  and  has  failed  satisfactorily  to  shew  how  he  can 
have  lost  so  much  money  in  the  interval.  I  think,  however, 
that  there  is  nothing  to  shew  that  defendant  Georgiana  K. 
Hughes  was  at  any  time  aware  of  his  insolvency ;  she  worked 
diligently  for  him  for  many  years;  her  wages  were  regularly 
credited  to  her;  and  she  was  clearlv  a  creditor  of  his  and  en- 
titled  to  be  paid  what  was  due  her.  Slie  did  not  ask  for 
security  for  her  debt,  but  slie  was  aware  that  it  was 
given  to  her,  and  she  accepted  it  and  continued  afterwards 
for  more  than  7  years  to  work  for  her  father  at  stipulated 
wages,  which  were  credited  to  her.  I  think  I  must  hold 
that  the  conveyance  to  her  was  intended  merely  as  a  security, 
and  not  as  an  absolute  conveyance,  for  she  allowed  her  father 
to  receive  and  retain  the  rents  as  thev  came  due. 
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Plaintiff,  as  assignee,  is  entitled  to  represent  the  cred- 
itors, including  the  one  whose  debt,  existing  when  the  con- 
veyance in  question  was  made,  has  never  been  paid 

Defendant  has  claimed  to  hold  the  property  absolutely; 
in  my  opinion,  she  is  entitled  to  hold  it  as  security  only;  .  . 
there  should  be  no  costs  to  either  party. 

Judgment  declaring  defendant  entitled  to  hold  the  property 
as  security  for  her  wages,  and  interest  thereon,  not  exceed- 
ing the  amount  of  wages  and  interest  entered  in  her  pass- 
book; interest  to  be  limited  to  6  per  cent;  against  the  wage-' 
and  interest  are  to  be  set  off  the  credits  entered  in  the  pass- 
book and  any  other  sums  in  cash  which  may  be  shewn  to  have 
been  paid  to  defendant  on  account  of  her  wages ;  but  she  is 
not  to  be  charged  with  any  sums  for  board  or  clothing  be- 
yond the  credits  in  the  pass-book.  If  the  parties  are  unable 
to  agree  upon  the  amount  due  to  defendant,  there  will  be  a 
reference  to  the  local  Master  at  Barrie  to  ascertain  it,  and  in 
that  case  further  directions  and  the  costs  subsequent  to  the 
hearing  will  be  reserved.  Three  months  to  be  given  to 
plaintiff  to  redeem,  and  the  right  to  redeem  to  be  foreclosed 
unless  exercised  within  that  time. 


April  12th,  1905.  \ 

C.A. 


TORONTO  GENERAL  TRUSTS  CORPORATION  v.  CEN- 
TRAL ONTARIO  R.  W.  CO. 

Pledge — Railway  Bonds — Sale  by  Pledgees — Compliance  ivith 
Terms  of  Hypothecation — "  By  Oiving  '^ — Notice — Abortive 
SaU — Subsequent  Private  Sale. 

Appeal  by  S.  J.  Ritchie  from,  order  of  Street,  J.,  3 
0.  W.  R.  520,  7  0.  L.  R.  660,  allowing  appeal  by  Thomas 
G.  Blackstock  and  Robert  Weddell  from  certificate  of  local 
Master  at  Belleville  of  his  finding  that  the  sale  to  Black- 
stock  and  Weddell  by  tlie  Bank  of  Ottawa  of  certain  bonds 
of  defendant  railway  company,  was  invalid. 

The  appeal  was  heard  by  Osler,  Maclennan,  Garrow, 
MaclareW,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  and  J.  H.  Moss,  for  appellant. 

G.  T.  Blackstock,  K.C.,  and  T.  P.  Gait,  for  respondents. 


I 


L 


TORONTO  GEN,  TRUSTS  v.  CENTRAL  ONT.  R.  W,  CO.     601 

Maclennan,  J.A.: — The  question  in  this  appeal  arose 
in  the  Master's  office  in  Belleville,  and  is,  which  of  the  parties 
is  entitled  to  prove  in  respect  of  30(J  bonds  issued  by  the 
railway  company  for  the  sum  of  $1,000  each,  with  interest 
coupons  attached,  which  had  been  pledged  by  Ritchie  to  the 
Bank  of  Ottawa,  as  security  for  a  promissory  note  of  $50,000 
made  by  him,  bearing  date  30th  November,  1900,  and  pay- 
able 15  days  after  date,  with  interest  at  6  per  cent,  per  annum 
from  31st  May  preceding. 

Blackstock  and  Weddell  claim  as  purchasers  of  the  bonds 
from  the  bank,  after  default  in  payment  of  the  note,  at  the 
rate  of  22%  cents  on  the  dollar  of  the  principal  money  of  the 
bonds,  and  to  have  paid  the  purchase  money  therefor,  amount- 
ing to  $67,500.  Bitchie,  on  the  other  hand,  contends  that  the 
bank  having  held  the  bonds  in  pledge  by  w^ay  of  security, 
the  sale  made  by^them  was  irregular  and  void,  and  that  the 
purchasers,  having  bought  with  notice  of  the  character  in 
which  the  bank  held  the  bonds,  are  affected  by  the  invalidity 
of  the  sale. 

The  Master  found  for  the  appellant  Ritchie,  and  his 
judgment  was  reversed  on  appeal  by  Mr.  Justice  Street,  from 
whose  judgment  the  present  appeal  is  brought. 

Having  read  carefully  the  whole  of  the  lengthy  evidence 
and  documents,  I  think  the  Master  came  to  the  proper  con- 
elusion  on  the  question  of  notice,  that  is,  that  the  respondents 
had  notice  before  completion  that  the  bank  held  the  bonds 
as  pledgees  and  not  as  owners,  and  the  only  doubtful  question 
is  as  to  the  regularity  and  validity  of  the  sale. 

That  question  depends  on  the  proper  construction  of  the 
contract  of  pledge,  which  is  set  out  in  the  Master's  judg- 
ment. 

The  contract  authorizes  the  bank,  in  default  of  payment  of 
the  note  at  maturity,  "  from  time  to  time  "  to  sell  the  said 
securities  or  any  part  thereof  ...  by  giving  15  days' 
notice  in  one  daily  paper  published  in  the  city  of  Ottawa,, 
as  to  the  said  bank  shall  seem  proper,  with  power  to  the  bank 
to  buy  in  and  resell  without  being  liable  for  loss  occasioned 
thereby." 

The  bank  published  a  notice  of  a  sale  of  the  bonds  by 
auction  on  11th  March,  1902,  and  it  was  published  in  the 
Ottawa  "Evening  Journal"  daily  for  15  days  before  the  day 
of  sale.       There  was  no  sale  at  the  time  appointed,  and  it 
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Avas  postponed  for  one  week,  the  advertisement,  with  a 
notice  of  the  postponement,  having  been  continued.  Neither 
on  this  occasion  was  there  any  sale  made  of  the  bonds,  and 
it  was  further  postponed  for  another  week,  but  without  any 
further  publication  of  the  notice  of  sale,  and  no  sale  was 
effected. 

There  was  no  further  publication  of  any  intention  to  ^ 

sell  the  bonds,  and  on  19th  August  an  offer  was  received  by 
the  bank  from  Mr.  Blackstock,  one  of  the  respondents,  of 
2-2%  cents  in  the  dollar  on  the  par  value  of  the  principal 
money  of  the  bonds,  and,  after  much  correspondence,  a  sale 
of  the  whole  of  the  bonds,  with  unpaid  coupons  attached, 
was  made  to  Mr.  Blackstock,  on  behalf  of  himself  and  the 
other  respondent,  and  completed  on  or  about  30th  Septem- 
ber. 

At  the  time  of  the  sale  the  par  value  of  the  bonds,  with 
interest  coupons  in  arrear,  was,  as  found  by  the  Master,  about 
$G6,000;  the  debt  due  to  the  bank  was  $56,872.78,  and  thr 
purchase  money  received  was  $67,500,  or  $10,627.22  more 
til  an  was  due.  So  that  the  bank  sold  nearly  five  bonds,  with 
attached  coupons,  the  par  value  of  which  was  $11,000,  more 
than  was  necessary  to  pay  their  debt,  no  effort  having  been 
made  to  restrict  the  sale  to  so  many  as  was  necessary  for 
that  purpose. 

On  receiving  Blackstock^s  offer  of  19th  August,  the  bank 
telegraphed  to  Ritohie  at  Akron,  Ohio,  where  he  lived,  that 
tliey  had  an  offer  for  the  bonds,  not  stating  what  it  was,  and 
that  they  would  sell  unless  payment  was  made  by  12  o^clock 
on  the  21st.  To  this  they  received  an  answer  on  the  same 
<lay  that  arrangements  were  being  made  to  pay  the  debt,  and 
])rotesting  against  the  sale.  No  further  communication 
was  made  to  Eitchie,  and  the  fact  of  the  sale  was  apparently 
not  made  known  to  him  until  21st  October  afterwards. 

The  Master  was  of  opinion  that  the  sale  to  the  respon- 
dents by  private  contract,  without  any  further  notice,  as 
required  by  the  instrument  of  pledge,  was  unauthorized  and 
^'oid,  but  in  this  he  was  reversed  by  the  judgment  of  Mr. 
Justice  Street,  froni  which  Mr.  Ritchie  has  brought  this 
appeal. 

The  bonds  in  question  are  part  of  a  series  of  2,200  for 
$1,000  each,  with  interest  at  6  per  cent.,  payable  half  yearly, 
secured  by  a  mortgage  of  the  railway  made  by  trustees.  The 
l)on(ls  were  payable  at  the  end  of  20  years,  and  became  due 
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on  2nd  April,  1902.  Both  bonds  and  interest  coupons  are 
expressly  made  payable  to  bearer,  and  it  is  declared  that  each 
bond  and  all  rights  and  benefits  arising  therefrom  shall  pass 
by  delivery.  In  these  circumstances,  I  think  the  bonds  and 
coupons  are  negotiable  securities,  and  that,  in  the  absence  of 
notice  that  the  bank  held  them  as  security,  or  that  Ritchie 
had  some  title  or  interest  therein,  the  respondents^  title  would 
be  good:  Young  v.  McNider,  25  S.  C.  R.  272,  and  the  cases 
there  referred  to  by  Strong,  C.J. ;  and  the  question  is  whether 
the  sale  is  binding  on  Ritchie,  and  I  think  it  is  not. 

The  bank  were  pledgees  for  a  debt,  payable  at  a  fixed, 
time,  which  had  elapsed.  Therefore  no  demand  of  payment 
was  necessary,  and  the  bank  had  a  power  to  sell  as  provided 
in  tlie  instrument  of  pledge.  The  pledge  was  of  the  bonds 
and  all  coupons  attached  thereto.  The  notice  of  sale  seems 
to  be  as  meagre  and  slipshod  a  compliance  with  the  contract 
as  could  well  be  imagined.  It  describes  the  bonds  as  bearing 
5  per  cent,  interest,  instead  of  6  per  cent,  per  annum,  and 
states  that  to  each  bond  all  "  maturing  "  coupons  are  attached. 
The  bonds  were  dated  1st  April,  1882,  and  became  due  on 
2nd  April,  1902,  and  so,  on  the  day  named  for  the  sale,  there 
was  only  one  coupon  "maturing"  on  each.  bond.  There 
were  nearly  40  overdue  coupons  on  each  bond,  representing  a 
debt  exceeding  the  whole  amount  of  the  principal  money, 
which  were  not  advertised  to  be  sold  at  all.  The  bonds  were 
part  of  a  series  of  2,200  for  $1,000  each,  the  whole  with  in- 
terest secured  pari  passu  by  mortgage  of  the  railway  and  all 
its  works,  and  the  advertisement  is  silent  as  to  there  being 
any  security.  It  is  not  said  how  the  bonds  would  be  offered, 
wliether  en  bloc  or  in  parcels,  nor  does  the  evidence  disclose 
how  they  were  offered.  All  that  is  said  is,  by  Mr.  Burn,  that 
there  were  no  bids,  and  by  Mr.  Langdon,  that  on  the  last 
adjournment  on  25th  March  the  sale  was  closed,  there  being 
no  bidders  thereat,  and  the  sale  proved  abortive.  After  the 
failure  to  sell  on  18th  March,  the  bank  informed  Mr.  Ritchie 
by  letter  and  telegram  of  the  further  postponement  of  the  sale 
to  the  25th ;  that  there  had  been  considerable  inquiry  for  the 
bonds;  and  that  it  was  probable  there  would  be  no  lack  of 
purchasers  when  they  were  finally  exposed  for  sale;  but,  as 
already  observed,  there  was  no  further  advertisement  of  this 
final  i)ostponement,  or,  so  far  as  appears,  any  other  effort  to 
reach  those  inquirers  or  expected  purchasers,  or  any  notice 
except  to  Ritchie. 
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I  am  unable  to  construe  the  power  of  sale  in  the  same 
manner  as  Mr.  Justice  Street.  He  thinks  a  sale  "  by  "  giving 
15  days'  notice  must  be  taken  to  mean  to  sell  "  after  giving  ' 

I  or  "  first  giving/'  or  simply  "  giving,"  the  required  length 

of  notice.  He  says  the  giving  of  the  notice  was  a  condition 
to  be  performed,  in  the  absence  of  which  no  authority  to  sell 
arose;  that  the  stipulation  did  not  require  a  sale  by  auction, 

j  and  therefore  the  bank  were  entitled  under  it  to  sell  either 

by  private  sale  or  by  public  auction.     I  cannot  adopt  that  view 
of  the  power,  because  it  eliminates  from  the  contract  the 
word  **  by,''  which  we  are  not  at  liberty  to  do.     The  15  days' 
published  notice  was  the  means  agreed  upon  for  effecting  the 
sale.     The  notice  was   published,    but    it   effected   nothing. 
The  bonds   were   still   unsold,    and  it  is  not  pretended  that 
the    sale    to    the    respondents    was    effected  by  the  notice. 
The  notice  was  of  a  sale  by  auction,  and  I  think  that  is  what 
the  contract  intended.     That  is  apparent  from  the  power 
given  to  the  bank  to  buy  in  and  resell,  and  I  think  the  bank- 
had  no  power  to  sell  otherwise  than  by  auction.     The  sale  in 
question  was  made  by  private  contract,  and  I  think  the  bank 
had  no  power  to  do  that.     But,  even  if,  after  the  sale  by 
auction  in  pursuance  of  the  published  notice  had  failed,  it 
could  be  held  that  then  the  bank  had  power  to  sell  without  a 
further  advertisement,  I  think  this  sale  cannot  and  ought  not 
to  be  upheld  as  a  valid  sale  of  these  pledged  bonds.     In  Story 
on  Bailments,  9th  ed.,  sec.  310,  a  work  which  ever  since  its 
first  publication  in  1839,  has  been  cited  in  England  as  an 
authority,  it  is  said:    "  The  common  law  of  England  existing 
at  the  time  of  Glanville  seems  to  have  required  a  judicial 
process  to  justify  a  sale,  or  at  least  to  destroy  the  right  of 
redemption.     But  the  law  as  at  present  established  leaves  an 
election  to  the  pawnee.     He  may  file  a  bill  in  equity  for  fore- 
closure and  sale,  or  he  may  proceed  ex  mero  motu,  upon 
giving  due  notice  of  his  intention  to  the  pledgor.    In  the 
latter  case,  if  the  sale  is  bona  fide  and  reasonably  made,  it 
will  be  equally  obligatory  as  in  the  first  case.     But  a  judicial 
sale  is  most  advisable  in  cases  of  pledges  of  large  value,  as  the 
Courts  watch  any  other  sale  with  uncommon  jealousy  and 
vigilance;  and  any  irregularity  may  bring  its  validity  in,  ques- 
tion." 

There  is  very  little  authority  that  I  have  found  in  the 
English  books  as  to  whether,  or  when,  a  sale  of  a  pledge  by 
private  contract  may  be  made,  but  in  the  United  States  the 
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authorities  are  numerous  and  uniform  that  it  should  be 
public,  so  as  to  ensure  the  best  price  being  obtained :  Schouler 
on  Bailments^  3rd  ed.,  sees.  227,  228,  229;  Lawson  on  Bail- 
ments (1895),  sec.  62;  and  see  Am.  &  Eng.  Encyc.  of  Law, 
2nd  ed.,  pp.  882-891. 

1  think  this  sale  was  not  made  with  reasonable  care  or 
with  proper  or  any  regard  to  the  rights  and  interests  of 
Bitchie.  Xo  attempt  had  been  made  to  reach  the  inquirers 
referred  to  in  Mr.  Bum^s  letter  of  18th  March,  and  who  were 
expected  at  that  time  to  become  purchasers,  and  when  the 
offer  of  19th  August  came,  its  terms  were  not  communicated 
to  lii.ehie,  but  he  was  called  upon  to  redeem  within  48  hours, 
or  in  default  it  would  be  accepted.  That  offer  was  about 
10|  cents  in  the  dollar  of  the,  bonds  and  arrears  of  interest 
which  were  sold.  The  very  first  offer  was  accepted,  because 
it  was  sufficient  to  pay  the  bank's  debt,  although  they  knew 
there  were  other  inquirers  for  the  bonds,  who,  as  they  had 
rea^^on  to  believe  and  expect,  might  become  purchasers.  They 
also  carelessly  sold  more  than  were  necessary  to  pay  their  debt, 
without  any  effort  to  restrict  the  sale  to  what  was  sufficient 
for  the  purpose,  and,  although  the  offer  was  at  so  much  in 
the  dollar,  and  not  a  fixed  sum  for  the  whole,  I  think  such  a 
sale,  even  if  the  bank  liad  power  to  sell  by  private  contract, 
which  I  think  they  had  not,  cannot  be  supported  as  between 
the  bank  and  Ritchie,  and  by  reason  of  notice  to  respondents 
cannot  be  maintained  by  them  any  more  than  it  could  be  by 
the  bank. 

1  therefore  think  the  appeal  should  be  allowed,  and  that 
the  decision  of  the  Master  should  be  restored. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 
OsLER,  J.A.,  dissented,  for  reasons  given  in  writing. 

April  12th,  1905 
CA, 
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Compavy — Subscription  for  Shares — Conditional  Subscription 
— Condition  not  FuJfilhd  —  Representation  of  Agent  of 
Company — Materiality — Untruth — Invalidity  of  Subscript 
tion. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  dismiss- 
ing without  costs  an  action  brought  by  an  incorporated  body 
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to  recover  $500,  the  amount  of  5  shares  of  plaintiffs'  capital 
stock  for  which  defendant  subscribed  on  20th  April,  1892, 
with  interest  from  the  dates  on  which  the  calls  became  pay- 
able. 

Defendant  set  up  that  he  was  induced  to  become  a  sub- 
scriber for  shares  by  the  representations  of  plaintiffs'  agent 
by  whom  he  was  solicited,  to  the  effect  that  Mr.  6.  A.  Cox 
and  Mr.  H.  A.  Massey  had  each  subscribed  or  promised  to  sub- 
scribe for  $10,000  of  stock,  upon  the  condition  that  sub- 
scriptions for  $50,000  were  obtained  on  or  before  1st  Janu- 
ary, 1893;  that  defendant's  subscription  was  required  in 
order  to  assist  in  making  up  what  was  still  required  of  the 
$50,000;  and  that  his  subscription  would  not  be  binding 
unless  the  $50,000,  including  the  subscriptions  of  Messrs. 
Cox  and  Massey,  were  fully  subscribed  on  or  before  1st  Janu- 
ary, 1893. 

It  was  proved  that  neither  Mr.  Cox  nor  Mr.  Massey  had 
subscribed  or  promised  to  subscribe  for  $10,000  each,  either 
conditionally  or  unconditionally,  nor  did  they  do  so  at  any 
time  after  defendant's  subscription,  nor  was  $50,000  sub- 
scribed on  or  before  1st  January,  1893. 

Boyd,  C,  held  that  the  representations  were  proved  to 
have  been  made;  that,  by  reason  of  them,  defendant  was  in- 
duced to  subscribe  for  the  stock  ''  as  a  sort  of  escrow;  it  was 
not  to  be  effective  or  operative  unless  the  $50,000  was  obtained 
within  the  limited  period  of  time." 

G.  H.  Watson,  K.C.,  and  J.  B.  Dow,  Whitby,  for  plainitffs. 

E.  G.  Porter,  Belleville,  and  S.  T.  Medd,  Peterborough, 
for  defendant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O.: — For  plaintiffs  it  was  contended  that  de- 
fendant failed  to  prove  the  representations.  They  were  dis- 
tinctly sworn  to  by  defendant,  and  were  not  contradicted.  It 
appears  that  the  agent  by  whom  they  were  made  died  some 
years  before  the  commencement  of  the  action,  but,  as  th-^ 
Chancellor  pointed  out,  if  plaintiffs  were  prejudiced  for  want 
of  his  evidence,  it  was  due  to  their  delay  in  bringing  the  ac- 
tion. The  Chancellor  gave  credit  to  defendant's  testimony, 
and  there  is  no  law  applicable  to  this  case  which  disable-  a 
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party  from  succeeding  upon  his  own  uncontradicted  test*- 
mony.  .  .  .  [Reference  to  In  re  Hodgson,  Beckett  v. 
Ramsdale,  31  Ch.  D.  177,  183,  and  Rawlinson  v.  Scholes,  79 
L.  T.  350.] 

The  law  of  this  province  is  only  different  in  the  cases,  such 
as  in  actions  by  or  against  the  representatives  of  deceased 
persons.where  there  is  a  statutory  provision  requiring  cor- 
roboration as  to  matters  which  occurred  in  the  lifetime  of  the 
deceased. 

In  the  present  case  there  are  circumstances  tending  to  cor- 
roborate and  support  defendant's  statements,  but  at  all  events 
there  are  no  facts  or  circumstances  of  such  countervailing 
weight  as  to  render  it  proper  not  to  give  effect  to  the  Chan- 
cellor's conviction. 

It  was  also  urged  that  plaintiffs  were  not  bound  by  the 
representations  of  their  agent.  He  was  undoubtedly  their 
agent  to  solicit  subscriptions  for  shares,  and  plaintiffs  are 
now  seeking  to  take  the  benefit  of  what  he  did  in  the  matter 
of  procuring  defendant's  subscription.  It  is  clear  law  that  if 
an  agent,  at  the  time  a  contract  is  entered  into,  makes  any 
representation  or  declaration  touching  the  subject  matter, 
it  is  the  representation  or  declaration  of  his  principal,  and  it 
is  now  settled  that  a  principal  cannot  enforce  a  contract  in- 
duced by  the  material  representations  of  the  agent  who 
negotiates  it,  whether  such  representations  are  fraudulent 
or  not:  Kerr  on  Frauds,  3rd  ed.,  p.  83  and  cases.  Here 
the  representations  were  material,  and  whether  made  in  good 
faith  and  with  a  belief  in  their  certain  fulfilment  or  not,  they 
cannot  be  ignored  or  repudiated  by  plaintiffs. 

It  was  also  argued  that  defendant's  case  upon  the  plead- 
ings, as  well  as  upon  the  evidence,  is,  thj^t  the  contract  was  a 
conditional  contract  or  agreement,  and  that  the  contract  upon 
which  plaintiffs  are  suing  being  in  writing,  and  on  its  face 
unconditional,  evidence  to  vary  it  was  inadmissible  as  against 
the  provisions  of  the  Statute  of  Frauds.  If  the  case  is  to  be 
viewed  as  a  case  of  a  contract  induced  by  material  represen- 
tations which  were  untrue,  the  argument  would  be  inapplic- 
able. But,  regarding  the  case  from  the  other  standpoint,  the 
answer  to  the  argument  seems  to  be,  that  where  contempor- 
aneously with  a  vrritten  agreement  there  is  an  oral  agreement 
that  the  written  agreement  is  not  to  take  effect  until  some 
other  event  happens,  oral  evidence  is  admissible  to  prove  the 
contemporaneous  agreement.     .     . 
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lUelerence  to  Wallis  v.  Littdl,  11  C.  B.  X.  S.  369;  Dayis 
V.  Jones,  17  C.  B.  625;  Pym  v.  CampbeU,  6  E.  &  B.  370; 
Abrey  v.  Cnuc,  L.  R.  5  C.  P.  42.] 

The  cireunistances  of  this  ease  seem  to  bring  it  within  the 
rule  lai«i  'lown  in  Wallis  v.  Littell.  The  contract,  it  is  tme, 
apf>ear>  on  its  face  to  be  a  completed  contract,  but  it  was  to 
have  no  beginning  whatever  except  upon  the  happening  of  a 
stipulated  contingency,  which  did  not  occur. 

Whichever  view  is  taken  of  the  evidence,  plaintiffs'  case 
fails. 

Appeal  dismissed. 


April  12th,  1905. 
C.A. 

MIClilGAX  CENTRAL  R.R.  CO.  v.  LAKE  ERIE  AND 

DETROIT  RIVER  R.  W.  CO. 

Railway — Contract — Breach — Controllable  Freight — Supply  of 

Cars, 

A}  peal  by  defendants  from  judgment  of  Boyd,  C,  at  the 
trial,  in  favour  of  plaintiffs,  in  action  to  recover  damages  for 
the  alleged  breach  of  an  agreement  by  which  defendants 
agreed  to  ship  by  plaintiffs'  railway  all  their  "  controllable '' 
freitiht  for  points  reached  by  the  lines  of  plaintiffs,  up  to 
$35,000  per  annum.  The  breach  alleged  was  that  defendants 
did  not  ship  their  controllable  freight  as  agreed. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GrARROVV,  MaCLAREN,  JJ.A. 

^Y,  Cassels,  K.C.,  for  defendants. 

I.  r.  Hellmuth,  K.C.,  and  W.  P.  Torrance,  for  plaintiffs. 

Garrow,  J. a.  : — It  was  admitted  at  the  trial  that  defend- 
ants had  not  shipped  freight  over  plaintiffs'  lines  to  the 
amount  of  $35,000  per  annum ;  that,  had  plaintiffs  f urnisheil 
carh  as  requested  (the  real  dispute  between  the  parties),  more 
freight  would  have  been  sent;  and  it  was  agreed  that  if  plain- 
tiffs should  be  found  entitled  to  recover  any  damages,  such 
damages  should  be  ascertained  by  a  reference. 

Defendants'  iine  is  what  is  known  as  a  local  road.  It 
has  connections  however  with  four  trunk  or  through  lines, 
viz.,  plaintiffs',  ihe  Grand  Trunk,  the  Canadian  Pacific,  and 
the  Wabasli,  and  all  four  lines  were  when  the  agreement  was 
made,  and  are  still,  competing  for  the  through  freight  origin- 
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ating  on  defendants'  line.  And  at  that  time  and  prior  there- 
to, the  usual  custom  was  for  plaintiffs  to  supply  the  necessary 
cars  to  carry  the  goods  from  shipping  points  to  destination,  a 
custom  then  common  to  all  four  trunk  lines,  and  which  the 
other  three  still  continue. 

After  the  agreement  was  made,  plaintiffs  continued  the 
custom  for  about  9  months,  and  then  refused  any  longer  to 
do  so,  and  for  the  first  time  asserted  that  under  the  agree- 
ment it  was  the  duty  of  defendants  to  supply  such  cars. 

The  Chancellor  adopted  plaintiffs'  contention.  In  his 
judgment  he  uses  the  following  language:  "Upon  the  pro- 
per meaning  of  the  agreement,  I  think  plaintiffs  are  right, 
and  that  its  terms  cannot  be  modified  by  a  reference  to  a 
previous  practice,  in  different  circumstances.  A  new  rela- 
tion was  established  by  the  terms  of  the  written  and  sealed 
contract,  and  under  it  the  obligation  undertaken  by  defend- 
ants was  to  ship  all  controllable  freight  via  plaintiffs'  lines, 
for  all  points  reached  by  plaintiffs  lines  and  connections. 
Had  the  intention  been  to  give  plaintiffs  only  a  preferential 
option  over  other  competing  trunk  lines  to  obtain  its  foreign 
freight,  upon  sending  cars  to  receive  it,  different  language 
would  have  been  employed  to  manifest  this  intent."  And 
the  formal  judgment. accordingly  declares  the  true  meaning 
and  intent  of  the  agreement  to  be  "  that  the  defendants  should 
ship  by  the  plaintiffs'  lines  and  their  connections  all  freight 
which  could  be  shipped  by  such  route  as  the  defendants  might 
be  free  to  select  as  between  the  shipper  and  the  defendants." 
And  a  reference  was  ordered  to  ascertain  the  damages,  but 
limited  to  the  period  subsequent  to  that  during  which  plain- 
tiffs had  been  supplying  cars. 

With  deference,  it  appears  to  me  that  tlie  real  question  in 
dispute  has  not  been,  at  least  expressly,  determined  by  the 
judgment  now  under  review.  Defendants  did  not,  as  T 
understand  them,  dispute  that  they  were  bound  to  send  all 
"controllable  freight"  by  plaintiffs'  lines.  They  can,  and 
no  doubt  do,  subscribe  to  every  word  which  I  have  quoted  from 
the  formal  judgment;  but  then,  after  all,  what  is  "controll- 
able freight?  "  That' is  the  real  question.  The  phrase  is  not 
at  all  self-explanatory,  and  is  therefore  properly  the  subject 
of  explanatory  evidence  by  business  experts  familiar  with 
the  class  of  business  in  question,  several  of  whom  were  ex- 
amined. From  this  evidence  it  clearly  appears  that  it  is  the 
shipper  who  alone  controls  the  route,  where  he  has  a  choici^  ol 
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two  or  more.  And  it  also  clearly  appears  that  a  determining 
circumstance  with  the  shipper  always  is  the  advantage  of  a 
through  or  continuous  carriage  without  transhipment  or 
breaking  bulk ;  thati  in  fact,  speaking,  generally,  of  two  routes, 
otherwise  equal,  the  one  offering  through  cars,  while  the  other 
does_  not,  making  transhipment  necessar}%  the  shipper  would 
always  select  the  former.  And  if  he  did,  the  local  railway 
would  be  bound  to  follow  his  directions.  These  circum- 
stances, which  are,  I  think,  abundantly  proved,  make  it  clear 
that  "  controllable  freight,"  that  is,  freight  which  defendants 
could  or  can  control,  is  limited  to  such  freight  as  is  placed  in 
cars  at  the  point  o^  shipment  to  be  thence  carried  in  the  same 
cars  without  transhipment  to  the  place  of  destination. 

The  agreement  in  fact  made  andj  could  make  no  difference. 
The  same  competition  continued,  and  what  was  "controll- 
able "  before  remained  so  afterwards,  and  by  exactly  the  same 
methods,  for  the  simple  reason  that  the  real  control  rests  in 
the  hands  of  the  shipper,  and  not  of  the  railway  company. 

Then,  what  did  the  parties  intend  by  the  use  of  the  term 
"controllable  freight"  in  the  light  of  the  surrounding  cir- 
cumstances ? 

Transhipment  being  out  of  the  question,  owing  to  the 
objection  of  the  shipper,  there  were  only  two  modes  left  by 
which  the  agreement  could  be  reasonably  performed — one 
that  plaintiffs  should  as  theretofore  continue  to  supply  the 
cars,  as  the  other  competing  lines  were  doing,  the  other  that 
tlie  defendants  should  themselves  do  so.  There  is  nothing  in 
the  agreement  itself  one  way  or  the  other  on  the  subject.  The 
Chancellor's  opinion  evidently  was  that  the  parties  intended 
by  the  agreement  to  effect  a  change  in  this  respect,  but,  if 
so,  would  it  not  be  reasonable  to  expect  to  find  an  express 
stipulation  in  it  of  such  intention?  And  finding  none,  is 
it  not  reasonable  to  infer  that  the  parties  did  not  intend 
such  an  important  change,  but  rather  to  continue  as  before, 
the  conditions  of  the  competition  remaining  the  same  ?  Tha^, 
at  all  events  is  my  interpretation  of  the  agreement.  And  it 
is,  I  think,  strongly  confirmatory  that  such  was  also  the  in- 
terpretation of  the  parties  themselves  for  several  months  after 
the  agreement  was  made. 

The  other  mode,  that  the  defendants  should  supply  tho 
cars,  thus  necessitating  a  large  increase  in  their  car  equip- 
ment, especially  in  the  light  of  the  fact  that  the  other  through 
lines  were  and  are  ready  and  willing  to  supply  them,  seem* 
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to  me  on  every  ground  unreasonable  and  wholly  foreign  to 
what  in  my  opinion  the  parties  could  have  intended. 

The  appeal  should  be  allowed  with  costs  and  the  action 
dismissed  with  costs. 

OsLER  and  Maclaren,  JJ.A.,  concurred,  giving  reasons 
in  writing. 

Moss,  C.J.O.,  also  concurred. 

Maclennan,  J.A.,  dissented,  giving  reasons  in  writing. 


April  12th,  1905. 
C.A. 

JONES  V.  GRAND  TRUNK  R.  W.  CO. 

Eailway — Expulsion  of  Passenger — Indian — Passenger  Bales 
— Special  Contract — Custom — Withdrawal  of  Privilege — 
— Absence  of  Notice — Accommodation — Jury — Damages. 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
3  0.  W.  R.  705,  in  favour  of  plaintiff  for  $10  damage^ 
(assessed  by  jury)  and  costs  on  the  High  Court  scale,  in  an 
action  for  damages  for  expulsion  from  a  train  of  defendants. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
lennan,  Garrow,  Maclaren,  JJ.A. 

W.  R.  Riddell,  K.C.,  for  defendants. 

A.  G.  Chisholm,  London,  for  plaintiff. 

Moss,  C.J.O.: — .  .  .  Plaintiff  had  frequently  travelled 
upon  defendants'  train  between  Hagersville  and  Hamilton, 
and  vice  versa,  as  the  holder  of  an  Indian  ticket,  occupying  a 
seat  in  the  first  class  carriage,  even  when  the  train  was  com- 
posed, as  it  was  on  the  occasion  in  question,  of  two  carriages, 
one  a  first  class  carriage,  and  the  other  the  carriage  in  respect 
of  which  the  dispute  has  now  arisen.  Until  the  occasion  in 
question  she  had  always  occupied  a  seat  in  the  first  clas.-« 
carriage,  and  had  never  been  denied  the  accommodation. 
Upon  the  weight  of  evidence,  the  other  carriage  was,  to  all 
outward  appearance,  nothing  more  than  a  smoking!  car.  There 
was  nothing  to  indicate  that  it  was  a  car  for  the  accommoda- 
tion of  second  class  passengers.  The  conductor  testified  thafc 
the  words  "  second  class  "  were  painted  on  the  outside,  but 
in  this  he  is  contradicted  by  the  brakesman  and  plaintiff's 
husband,  who  made  a  careful    examination  of   the  carriage. 
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Inside^  the  word  "  smoking  ^'  is  painted  on  one  end,  if  not 
both  ends;  but  there  is  a  small  square  of  paper  pasted  over 
the  door  of  the  smaller  compartment  with  the  words  "no 
smoking  '^  printed  with  a  pen  and  ink.  The  testimony  shews 
that  every  part  of  the  carriage  was  on  occasions  occupied  and 
used  by  smokers  of  tobacco.  The  conductor  says  he  only 
checked  smoking  in  the  smaller  compartment  when  women 
were  there,  and  admits  that  at  times  it  was  an  offensive  car- 
riage by  reason  of  tobacco  smoke.  Plaintiff  says  that  on  tho 
occasion  in  question,  when  she  alighted  on  the  platform  at 
Rymal,  she  saw  a  number  of  persons  at  the  windows  smoking 
with  their  pipes  in  their  mouths. 

The  jury  found  that  the  carriage  was  in  a  fact  a  smoking 
car,  and  it  was  open  to  them  to  so  find  upon  the  evidence. 

Upon  the  findings  and  the  evidence,  it  should,  I  think, 
be  taken  to  be  established:  (1)  that  the  carriage  into  which 
the  conductor  told  plaintiff  to  go  bore,  to  all  outward  appear- 
ance, the  semblance  of  a  smoking  car,  and  nothing  else;  (2) 
that  plaintiff  believed,  in  good  faith,  that  it  was  a  smoking 
ear,  and  nothing  else;  (3)  that  there  was  no  other  carriage  pro- 
vided as  part  of  the  train  for  the  accommodation  of  second 
class  passengers;  (4)  that  plaintiff  was  told  by  the  conductor 
that  she  must  pay  the  full  first  class  passenger  fare  or  go  into 
"  the  next  car,'^  meaning  the  carriage  in  question,  or  get  off; 
(5)  that  the  conductor  was  aware  that  plaintiff  believed  the 
carriage  to  be  a  smoking  car,  and  nothing  else,  but  he  did  not 
inform  her  to  the  contrary,  or  gilve  her  any  reason  to  think 
otherwise;  (6)  that  a  smoking  car  used  as  such  is  not  sufiicient 
accommodation  for  the  transportation  of  second  class  passen- 
gers. 

Upon  these  conclusions  it  follows  that  upon  the  occasion 
in  question  defendants  did  not  furnish  sufficient  accommo- 
dation for  plaintiff  as  a  second  class  passenger.  I  see  notli- 
ing  improper,  or  fraught  with  the  dire  consequences  suggested 
by  counsel  for  defendants,  in  the  finding  of  the  jury  that  as  a 
smoking  car  the  carriage  in  question  was  not  sufficient  ac- 
commodation for  second  class  passengers. 

The  opinion  of  Parliament  as  to  the  character  to  be 
ascribed  to  smoking  tobacco  is  found  in  sec.  214,  sub-sec.  (e), 
of  the  Bailway  Act,  which  authorizes  railway  companies  to 
make  by-laws,  rules,  or  regulations  for  "prohibiting  the 
smoking  of  tobacco  and  the  commission  of  any  other  nuisance 
in  or  upon  such  carriages.^'     Even  in  the  absence  of  rules  or 
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regulations^  no  person  travelling  in  a  first  class  carriage  would 
be  permitted  to  smoke  in  the  midst  of  the  other  passengers. 
He  would  be  obliged  to  conform  to  the  ordinary  usages  and 
decencies.  And  surely  there  can  be  no  license  to  such  a  per- 
son to  enter  a  car  filled  perhaps  with  women  and  children, 
and  because  they  are  travelling  on  second  class  instead  of 
first  class  tickets,  and  in  a  second  class  carriage,  subject  them 
to  the  nuisance  caused  by  tobacco  smoke,  which  would  not  be 
tolerated  in  the  car  he  came  from.  There  is  no  evidence  m 
this  case  that  it  is  the  usage  to  allow  smoking  among  the 
passengers  in  a  second  class  carriage. 

If,  as  defendants  contend,  there  was  a  small  compartment 
of  the  carriage  in  question  not  devoted  to  smoking,  plaintiff 
was  not  aware  of  it.  As  before  mentioned,  there  was  nothing 
on  the  outside  to  indicate  that  it  was  a  second  class  passenger 
carriage,  and  all  the  indications  plaintiff  observed  pointed  to 
its  being  a  smoking  car.  I  think  it  was  the  conductor's 
duty,  seeing,  as  he  must  have  seen,  that  plaintiff  was  imder 
that  impression,  to  have  told  her  of  the  compartment.  The 
dutv  is  to  "  furnish "  sufficient  accommodation,  and  I  can- 
not  think  that  duty  was  performed  in  this  instance.  To 
furnish  must  include  to  make  known  or  bring  to  the  notice 
of  those  for  whom  the  accommodation  is  provided,  some  in- 
telligible direction  to  where  it  is.  Plaintiff  was  allowed  to 
continue  under  the  belief  that  the  only  accommodation  offered 
her  was  a  seat  in  a  smoking  car,  and,  in  the  view  I  take  of 
the  facts  and  findings,  this  was  not  furnishing  her  with  suffi- 
cient accommodation. 

Appeal  dismissed  with  costs. 

Maclennan  and  Maclaren,  JJ.A.,  concurred. 

Garrovv,  J. a.,  dissented,  giving  reasons  in  writing,  in 
which  OsLER,  J.A.,  concurred. 


April  12th,  1905. 
CA. 

GBAHAM  V.  INTERNATIONAL  HARVESTER  CO. 

Master  and  Servant — Injury  to  Servant — Negligence  of  Master 
— Common  Law  Liability  —  Defective  System  —  Findings 
of  Jury — Workmen's  Compensation  Act. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiff,  upon  the  findings  of  a  jury. 
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Plaintiff,  the  widow  of  one  Joseph  Graham,  sued  on  be- 
half of  herself  and  her  children,  under  the  Fatal  Injuries  Act, 
to  recover  damages  for  his  death,  which  was  caused,  as  alleged, 
by  the  negligence  of  defendants. 

Defendants  carried  on  business  as  manufacturers  of  agri- 
cultural implements.  The  deceased  was  a  workman  in  their 
employment,  and  on  19th  August,  1903,  was  engaged  with 
two  other  men  in  working  at  a  drop-hammer  in  the  machine 
shop.  The  end  of  a  steel  bar,  placed  upon  the  anvil,  to  be 
struck  by  the  hammer,  flew  up  and  struck  deceased  a  severe 
blow  in  the  abdomen,  in  consequence  of  which  he  died. 

The  jury  found :  (1)  that  the  system  in  use  by  defendant^ 
for  doing  this  work  was  defective  in  that  "  it  *'  lacked  sup- 
port for  the  end  of  the  piece  of  steel;  (2)  that  "it"  arose  or  had 
not  been  discovered  owin'g  to  defendants'  negligence  or  that 
of  some  one  intrusted  by  them  with  the  duty  of  seeing  that 
the  condition  or  arrangement  of  the  works  was  proper;  (3) 
that  the  injury  was  caused  by  the  lack  of  support  to  the  bar; 
(4)  that  Robinson  (the  blacksmith)  was  a  person  whose  orders 
deceased  was  bound  to  obey;  (5)  that  deceased  said  to  Eobin- 
son  "  go  ahead ;"  (6)  that  there  was  no  evidence  that  Eobin- 
son  gave  any  order;  (7)  that  Eobinson  should  have  seen  that 
the  steel  was  flat  on  the  anvil;  and  (8)  that  the  deceased  was 
not  negligent. 

The  appeal  was  heard  by  Osler,  Maclennan,  Garrow, 
Maclaren,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  for  defendants. 

G.  Lynch-Staunton,  K.C.,  for  plaintiff. 

Osler,  J.A.,  gave  reasons  in  writing,  in  which  Garrow, 
J. A.,  concurred,  for  holding  that  defendants  were  not  liable 
at  common  law  or  under  the  Workmen's  Compensation  Act, 
and  therefore  that  the  appeal  should  be  allo^*ed  and  the  action 
dismissed. 

Maclennan,  J.A.,  gave  reasons  in  writing,  in  which 
^Iaclarex,  J.A.,  concurred,  for  holding  that  defendants 
wore  liable  at  common  law  upon  the  findings  of  the  jury  on 
account  of  the  defective  system,  and  therefore  that  the  appeal 
should  he  dismissed. 

The  Court  being  thus  divided,  the  appeal  was  dismissed 
with  costs. 
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C.  A. 

April  12th,  1905. 

TOWNSHIP  OF  FITZBOY  v.  COUNTY  OF  CARLETON. 

Way — Svbstiiute    for   Boundary   Line    between    Counties — 
Deviations — Veda  ra  t  ion — Mc  vdi  m  us. 

Appeals  by  defendants  the  corporations  of  the  counties 
of  Renfrew  and  Lanark  against  the  judgment  of  Falcon- 
bridge,  C.J.,  3  0.  W.  R.  280,  in  favour  of  plaintiffs,  declar- 
ing certain  highways  to  be  deviation  highways,  and  directing 
the  appointment  of  arbitrators  to  ascertain  and  decide  the 
amount  of  the  liability  of  defendants  for  the  proper  care  and 
maintenance  of  a  bridge  over  a  stream  called  the  Wawa, 
which  crossed  the  deviation  road  in  the  townsliip  of  Fitzroy. 
The  corporation  of  the  county  of  Carleton  were  also  defend- 
ants, but  did  not  contest  plaintiffs'  claim. 

The  appeal  was  heard  by  Osler,  Maclennan,  Garrow, 
Maclaren,  JJ.  a. 

A.  B.  Aylesworth,  K.C.,  for  defendants  the  county  of 
Renfrew. 

J.  A.  Allan,  Perth,  for  defendants  the  county  of  Lanark. 

D.  H.  Maclean,  Ottawa,  for  defendants  the  county  of 
Carleton. 

G.  F.  Shepley,  K.C.,  and'  R.  V.  Sinclair,  Ottawa,  for  plain- 
tiffs. 

Garrow,  J.A.  :  —  The  physical  facts  are  somewhat 
peculiar.  No  less  than  three  township  and  the  same  number 
of  county  boundaries  are  involved,  in  consequence  of  the 
difficulties  in  road  construction  caused  by  a  sharp  bend  in 
the  river  Madawaska  where  these  several  boundaries  meet. 
The  township  of  Fitzroy  is  in  the  county  of  Carleton,  the 
township  of  McNabb  in  the  county  of  Renfrew,  and  the  town- 
ship of  Pakenham  in  the  county  of  Lanark.  The  boundary 
line  between  Fitzrov  and  Pakenham  runs  northerlv  to  the 
southerly  limit  of  McNabb,  which  forms  the  northerly  bound- 
ary to  both  Fitzroy  and  Pakenham  at  the  place  in  question. 

The  river  in  its  course  towards  the  Ottawa  river  flows 
easterly  in  the  township  of  McNabb  until  about  a  mile  west- 
ward from  the  junction  of  the  boundary  line  between  Paken- 
ham and  Fitzroy  with   that  between  these  townships  and 
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McXabb,  when  it  sharply  crosses  the  boundary  between  Paken- 
ham  and  McXabb,  then  proceeding  easterly  crosses  the  boun- 
dary between  Pakenham  and  Fitzroy,  and  again  sharply  turns 
nortlierly  and  easterly  and  regains  its  original  course  through 
the  county  of  Kenf  rew  by  crossing  the  boundary  line  between 
Fitzroy  and  Pakenham. 

It  is  therefore  obvious  that  if  the  original  boundary  line/* 
rre  to  be  opened,  no  less  than  three  expensive  bridges  in  close 
proximity  would  be  necessary,  namely,  one  between  tlie  town- 
ships of  Pakenham  and  Fitzroy,  one  between  the  townships- 
of  Pakenham  and  McNabb,  and  one  between  the  tow^nshii)s 
of  Fitzroy  and  McNabb.  None  of  the  boundary  lines  in  ques- 
tion has  ever  been  opened  throughout  across  this  loop,  and 
none  of  these  bridges  has  ever  been  built,  although  the  neigh- 
bourhood has  been  settled  for  many  years. 

The  present  situation  upon  the  ground  is,  that  the  obstruc- 
tion caused  by  the  loop  in  the  river  is  overcome  by  a  high- 
way built  and  maintained  around  the  southerly  side  of  the 
loop,  commencing  at  the  east  in  the  boundary  line  between 
the  townships  of  McNabb  and  Fitzroy,  and  ending  in  the 
west  in  the  boundary  line  between  the  townships  of  AIcNabb 
and  Pakenham,  this  having  been  apparently  the  order  of  its 
construction,  that  is,  from  east  to  west.  The  boimdary  line 
road  between  the  townships  of  Pakenham  and  Fitzroy  wa& 
opened  up  at  a  later  date,  and  apparently  ends  when  it  joins 
the  other  first  mentioned  road. 

The  exact  origm  of  the  east  and  west  road  around  the 
loop  is  not  at  all  clear.  There  was  in  the  early  days  a  mill 
at  or  near  the  bridge  in  question  over  the  Wawa  stream  in 
the  to^vnship  of  Fitzroy,  and  at  least  a  portion  of  the  road 
DOW  in  question,  possibly  all  of  it  in  the  township  of  Fitzroy, 
owes  its  origin  to  the  efforts  of  private  individuals  to  reach 
this  mill.  And  the  other  portion,  namely,  that  through  the 
township  of  Pakenham  around  the  bend,  had  apparently  a 
somewhat  similar  origin,  in  that  it  too  was  originally  a  mere 
trespass  road.  Then  the  council  of  the  township  of  Fitzroy 
})assed  a  by-law  to  establish  a  road  to  the  Pakenham  boundary 
line,  in  the  line  if  not  upon  the  exact  site  of  the  old  trespass 
road,  and  also  of  the  present  travelled  road,  on  12th  Decem- 
ber, 1853.  And  the  council  of  the  township  of  Pakenham 
passed  a  similar  by-law  to  establish  a  road  from  that  boundary 
line  to  the  boundarv  line  between  Pakenham  and  McNabb, 
also  upon  or  near  the  site  of  the  older  trespass  road,  on  1st 
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Xovember,  1854,  thus  completing  the  loop  around  the  bend 
and  giving  a  continuous  highway  from  east  to  west.  Beforo 
the  latter  by-law  was  passed,  namely,  on  22nd  September, 
1864,  the  township  of  Pitzroy  had  apparently  passed  or 
attempted  to  pass  a  by-law  to  repeal  the  former  by-law  before 
mentioned.  No  reason  appears  for  so  doing,  nor  does  it 
appear  that  any  notices  were  given  or  other  steps  taken  to 
make  the  repeal  effective,  and  it  is  the  fact  that  the  road 
remained  open  and  was  continuously  used  by  the  public  as  a 
highway  after  the  alleged  repeal,  just  as  before;  so  that  the 
alleged  repeal  or  attempted  repeal  may,  I  think,  be  disre- 
garded. 

Such  then  appears  to  be  the  history  of  the  highway  in 
question,  first,  mere  trespass  roads,  followed  by  municipal 
recognition,  and  by  user  by  the  public  for  a  period  approach- 
ing 50  years,  while  the  original  allowances  for  roads  during 
all  these  years  remained  and  still  remain  unopened  and  in- 
capable of  use  as  thoroughfares  by  reason  of  the  absence  of 
the  bridges  required  to  cross  the  river. 

TJpon  this  road  around  the  bend,  since  the  passing  of  the 
by-law  before  mentioned,  the  townships  of  Pakenham  and 
Fitzroy  have  from  time  to  time  expended  public  money  in 
repairs  and  improvements,  and  the  statute  labour  has  been 
expended  upon  this  as  upon  the  other  highways  in  the 
vicinity. 

About  five  years  before  the  trial  the  two  townships  united 
in  joint  action  at  or  near  the  boundary  line  to  alter  and  some- 
what shorten  the  road  so  as  to  avoid  a  gully  and  improve  the 
road.  And  this  is  apparently  the  only  joint  action  in  evid- 
ence by  any  of  the  several  municipalities  interested  from  the 
beginning. 

The  Cliief  Justice  found  that  the  road  around  the  loop 
or  elbow  before  described  is  a  deviation  for  the  purpose  of 
p:etting  a  good  line  of  road;  and  that  the  departures  to  the 
north-west  and  north-east  of  the  road  forming  the  boundary 
between  the  townships  of  Fitzroy  and  Pakenham  are  also 
deviations  for  the  same  purpose;  and  that  both  deviations 
were  made  as  substitutes  for  the  possible  roads  on  the  respec- 
tive boundary  lines,  and  were  made  for  the  purpose  of  obtain- 
ing a  good  line  of  road  in  view  of  the  obstructing  course 
of  the  Madawaska  river  and  of  the  comparatively  enormous 
expense  in  the  matter  of  bridge  construction  and  otherwise, 
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and  adjuged  the  relief  asked  for  by  plaintiffs  against  all  the 
defendants. 

I  am,  with  deference,  unable  to  agree  with  the  finding 
against  defendants  the  county  of  Lanark,  which  of  coiu*se 
entirely  depends  upon  whether,  in  the  circumstances,  the 
highway  where  crossed  by  the  Wawa  in  the  township  of  Fitz- 
roy  forms  in  law  part  of  the  boundary  line  road  between 
that  township  and  Pakenham.  The  evidence  is  undisputed 
that  when  the  boundary  line  road  between  these  townships 
was  opened,  it  was  so  opened  only  along  the  true  boundary 
line,  until  it  reached  the  already  existing  travelled  road 
around  the  bend,  where  it  stopped,  as  I  think  it  might  pro- 
perly have  done,  without  the  consequences  following  which 
are  contended  for  by  plaintiffs. 

With  reference  to  the  other  branch  of  the  case,  I  agree  with 
the  conclusion  reached  by  the  Chief  Justice.  The  merits  lie 
entirely  in  that  direction,  and  the  law  is  not,  I  think,  sub- 
jected to  any  undue  strain  in  so  holding.  Sec.  617,  sub-sec. 
i,  of  thd  Municipal  Act,  1903,  prescribes  the  alleged  duty,  and 
sub-sec.  2  declares  that  "  a  road  which  lies  wholly  or  partly 
between  two  municipalities  shall  be  regarded  as  a  boundar; 
line  within  the  meaning  of  this  section,  although  such  road 
may  deviate  so  that  it  is  in  some  place  or  places  wholly  with- 
in one  of  the  municipalities,  provided  that  such  deviation 
is  only  for  the  purpose  of  getting  a  good  line  of  road,  and  a 
bridge  built  over  a  river,  stream,  pond,  or  lake,  crossing  such 
road  where  it  deviates  as  aforesaid,  shall  be  held  to  be  a  bridge 
over  a  river,  stream,  pond,  or  lake,  crossing  a  boundary  line, 
within  the  meaning  of  this  section." 

The  present  amendment,  3  Edw.  VIT.  ch.  8,  sec.  131,  has 
apparently  only  declared  in  statutory  form  that  which  had 
been  long  ago  held  by  the  Courts  to  be  the  proper  construc- 
tion of  the  statute:  In  re  County  of  Brant  and  County  of 
Waterloo,  19  IT.  C.  R.  450 ;  County  of  Victoria  v.  Coun<^'  of 
Peterborough,  15  A.  R.  617;  and  does  not,  in  my  opinion, 
affect  the  questions  involved  in  this  action.  The  appellants' 
main  contentions,  as  I  understand  them,  are:  (1)  that  to  con- 
stitute a  deviation  road  there  must  be  joint  action  by  the 
local  municipalities  charged  with  the  duty  of  opening  up  and 
maintaining  the  original  allowance  of  road,  in  originating  the 
deviation;  and  (2)  that  a  road  which  has  its  origin  in  some 
pther  motive  than  to  obtain  a  good  line  of  road  cannot  legally 
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be  or  become  a  deviation  road  as  that  term  is  used  in  the 
Municipal  Act. 

When  the  road  in  question  was  first  opened,  township 
boundary  lines  forming  also  county  boundary  lines  weres  under 
the  exclusive  jurisdiction  of  county  councils:  sec.  12,  Vict, 
ch.  81,  sees.  39  and  41,  sub-sec.  11;  and  C.  S.  V,  C.  ch.  54, 
sec.  339.  And  undoubtedly,  if  no  road  at  all  had  been 
opened,  joint  action  would  have  been  necessary  in  the  manner 
pointed  out  in  the  Municipal  Act,  which  has,  I  think,  from 
the  beginning  always  contained  the  requisite  machinery  in 
case  of  disagreement  to  compel  joint  action  where  there  wa^ 
a  joint  duty.  But  this  is  the  case  of  a  highway  already 
opened  and  in  long  and  well  established  use,  and  the  real 
question,  in  "my  opinion,  is  not  so  much  its  actual  origin  as 
its  use  by  the  public.  Not  is  it  denied  that  in  fact  the  road 
serves  the  purpose  of  connecting,  and  is  in  fact  the  only 
means  on  the  ground  of  connecting,  the  highways  which  have 
been  opened  to  the  east  and  to  the  west  of  it  upon  the  true 
boundary  line.  And  it  is  equally  beyond  question  that  the 
river  is  a  very  serious  obstacle  to  opening  up  the  true  bound- 
ary line,  quite  sufficient  to  justify  a  deviation.  Sec.  617, 
sub-sec.  2,  mentions  expressly  a  "road,"  not  a  road  allow- 
ance, and  this  would,  I  think,  include  a  road  the  public  title 
to  which  had  been  acquired  by  dedication,  or  even  whose  legal 
origin  was  unknown,  or  if  known  was  proved  to  have  been 
for  some  temporary  or  merely  local  purpose,  providing  it  had 
finally  become  a  public  highway  and  had  in  fact  been  adopted 
and  accepted  by  the  municipalities  interested,  and  been  used 
and  was  being  used  as  a  deviation  of  the  original  road  allow- 
ance for  the  purpose  of  acquiring  a  good  line  of  road:  see  In 
re  McBride  and  Township  of  York,  31  U.  C.  R.  355 ;  O'Connor 
v.  Townships  of  Otonabee  and  Douro,  35  U.  C.  R.  73,  at  p. 
85,  where  the  same  very  learned  Judge  who  decided  the  case 
of  In  re  McBride  and  Township  of  York  (the  late  Sir  Adam 
Wilson)  used  this  language:  "A  county  council  may  accept 
a  road  as  dedicated  by  a  private  person,  although  there  was 
no  by-law  signifying  such  acceptance;"  he  having  previously 
said  in  the  McBride  case,  which  was  a  case  of  dedication  of 
a  deviation  road  between  two  townships :  "  It  is  not  necessary 
that  the  road  between  townships  should  consist  of  original 
road  allowance  only.  )  Such  roads  may  be  acquired  or  may  be 
added  to  by  purchase  or  by  dedication  as  in  other  cases,  and 
when  once  established  by  any  lawful  means  it  is  a  road  for  all 
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purposes  and  subject  to  the  common  incidents  and  law 
applicable  to  highways  in  the  particular  locality  in  which  they 
are  situated.'' 

The  question  is  really  one  of  fact.  The  municipal  cor- 
porations are  charged  with  the  duty  to  open  up  and  maintain 
highways  for  the  convenience  of  the  public.  The  duty  in  the 
present  case  was  jointly  vested  in  the  counties  of  Carleton 
and  Renfrew,  and  neither  of  them  as  corporations  apparently 
did  anything,  but  they  both  knew,  that  is  the  inhabitant? 
knew,  from  the  beginning,  that  this  road  was  being  opened, 
and  that  it  was  gradually  as  the  years  passed  assuming  its 
final  character  of  an  apparent  deviation  road  to  avoid  the 
river.  They  could  have  intercepted  this  by  opening  up  the 
true  boundary  line  or  some  other  road  in  lieu  of  it,  but  they 
preferred,  wisely  I  think,  to  do  nothing,  because  the  road 
now  in  question  satisfactorily  served  the  public  purpose  and 
so  absolved  them  from  their  duty  in  the  premises. 

Must  there  not  come  a  time  when  it  is  no  longer  a  ques- 
tion of  origin  in  such  a  case  ?  I  certainly  think  there  must, 
and  that  that  timei  is  long  past  in  the  case  of  the  present  high- 
way, which  was,  in  my  opinion,  long  "ago  accepted  and  adopted 
by  the  municipalities  interested  as  in  fact  a  boundary  line 
road,  although  not  upon  the  true  boundary  line,  and  a  bound- 
ary line  road  so  accepted  and  adopted  by  them  for  the  pur- 
pose only  of  obtaining  a  better  line  of  road  than  upon  the 
true  boundary  line. 

With  deference,  I  think  there  was  no  good  reason  shewn 
for  ordering  the  coimty  of  Renfrew  to  pay  the  costs  of  tlie 
county  of  Carleton.  The  judgment  against  the  latter  county 
should,  in  the  circumstances,  be  without  costs,  and  they 
should  pay  their  owti  costs  of  the  appeal,  their  appearance 
having  been  unnecessary,  as  they  do  not  contest  plaintiffs' 
claim. 

The  appeal  of  the  county  of  I^anark  should  be  allowed  with 
costs  and  the  action  as  against  them  dismissed  witli  costs. 
And  tho  appeal  of  defendants  the  county  of  Renfrew  should 
be  dismissed  with  costs,  and  the  judgment  appealed  from 
should  be  varied  accordingly. 

Maclennan,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusions. 

Maclaren,  J.A.,  also  concurred. 

OsLER,  J.A.,  dissented,  for  reasons  which  he  gave  in  writ- 
ing, being  of  opinion  that  tho  case  was  one  not  provided  for 
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by  the  Act,  and  therefore  that  the  appeals,  both  of  Lanark 
and  Renfrew,  should  be  allowed  and  the  action  dismissed. 


April  12th,  1905. 
C.  A. 
REX  V.  TORONTO  R.  W.  CO. 

Criminal  Law — Indictment  of  Street  Railway  Company  for 
Nuisance — Negligent  Operation  of  Cars — \yant  of  Proper 
Appliances — Fenders — Cars  Running  Reversely. 

Case  reserved  by  the  Chairman  of  the  General  Sessions 
of  the  Peace  for  the  county  of  York,  upon  an  indictment 
and  conviction  of  defendants  for  a  nuisance,  consisting  in 
the  negligent  operation  of  their  cars,  without  proper  appli- 
ances, etc.,  so  as  to  endanger  the  lives  and  safety  of  His 
Majesty's  subjects,  etc. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.  : — The  indictment  on  which  these  defendants 
were  convicted  seems  to  have  been  framed  upon  the  precedent 
of  one  in  a  former  case  against  them,  .  .  .  which  was 
then  held  to  be  sufficient  as  an  indictment  for  a  common 
nuisance  under  sees.  191,  213,  of  the  Criminal  Code.  The 
charge  there  was  that  the  company  operated  cars  constructed 
in  such  a  manner  as  to  be  likely  to  endanger  the  lives  and 
safety  of  persons  using  the  highway  in  common  with  the 
railway,  that  is  to  say,  without  proper  fenders:  The  Queen 
v.  Toronto  Railway  Co.  (June,  1900),  4  Can.  Cr.  Cas.  4.  The 
form  is  needlessly  prolix,  but  I  am  of  opinion  that  the  1st 
aad  4th  counts,  at  all  events,  of  the  indictment  now  in  ques- 
tion sufificiently  charge  a  common  nuisance  either  at  common 
law  or  imder  sec.  191  and  the  first  part  of  sec.  192'  of  the  Code. 
These  counts,  in  substance,  allege  that  defendants  were  auth- 
orized to  operate  a  street  railway  on  certain  streets  in  the 
city  of  Toronto,  and  in  doing  so  were  under  a  legal  duty  to 
take  reasonable  care  and  precautions  to  avoid  endangering  the 
lives  and  safety  of  the  public,  but  without  reasonable  excuse 
neglected  to  take  such  precautions  and  did  thereby  endanger 
the  lives  and  safety  of  the  public  and  thereby  committed  o, 
common  nuisance.      The  causing  of  the  death  of  Elizabeth 
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Ward  is  stated  merely  as  an  illustration  of  the  way  in  which 
the  nuisance  alleged  affected  the  individual  mentioned  as  one 
of  the  public,  the  consequence,  in  short,  of  the  oflEence. 

The  nuisance  the  commission  of  which  defendants  are 
charged  with  is  the  omission  to  discharge  a  legal  duty,  which 
omission  endangered  the  life,  health,  or  safety  of  the  public, 
a  sufficient  statement  of  what  constitutes  a  common  or  public 
nuisance  either  at  common  law  or  imder  the  Code,  sec.  191. 
The  duty  alleged  is  that  which  existed  as  well  at  Common 
law  as  imder  sec.  213  of  the  Code;  every  one  who  has  in  hif 
possession  or  under  his  control  anything  whatever,  animate 
or  inanimate,  or  who  maintains  anything  whatever  which 
in  the  absence  of  precaution  or  care  may  endanger  human 
life,  is  under  a  legal  duty  to  take  reasonable  precaution 
against  and  to  use  reasonable  care  to  avoid  such  danger,  and 
is  criminally  responsible  for  the  consequences  of  omitting 
without  lawful  excuse  to  perform  such  duty.  And  sec.  192  of 
the  Code  (1st  branch)  enacts  that  everyone  is  guilty  of  an 
indictable  offence  and  liable  to  one  yearns  imprisonment  or 
a  fine  (as  to  corporations  see  sec.  639)  who  commits  any  com- 
mon nuisance  which  endangers  the  lives,  safety,  or  health  of 
the  public.     .     .     . 

[Union  Colliery  Co.  v.  The  Queen,  31  S.  C.  R.  81,  4  Can. 
Cr.  Cas.  400;  Regina  v.  Great  Northern  R.  W.  Co.,  9  Q.  B. 
315,  and  Pharmaceutical  Society  v.  London,  etc.,  5  App.  Cas. 
857,  referred  to.] 

I  agree  with  what  the  learned  County  Judge  is  reported 
to  have  said  in  the  case  above  cited  that  "  the  public  can  only 
look  for  protection  to  the  general  law  applicable  to  those 
using  the  highway;  such  law  would  apply  to  a  street  railway 
company  operating  cars  constructed  in  such  manner  as  to  be 
likely  to  endanger  the  lives  and  safety  of  persons  using  the 
highway  in  common  with  the  railway.  The  defendants  have 
acquired  no  rights  for  their  cars  on  the  highway  in  common 
with  the  railway .^^  And  again:  "I  am  of  opinion  that  the 
defendants  are  under  a  legal  duty  to  operate  their  cars  upon 
the  highway  so  as  to  avoid  endangering  the  lives  of  the  public 
using  the  highway  in  common  with  themselves.  What  form 
these  precautions  ought  to  take  must  be  largely  a  matter  of 
evidence/' 

In  the  case  at  bar  the  evidence  was  that  on  lines  of  de- 
fendants on  streets  running  north  and  south,  as  Avenue  road, 
witli  double  tracks  thereon,  the  cars  going  north  ran  on  the 
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eastern  track  and  those  going  south  on  the  western  track; 
that  this  was  the  general  practice  and  one  to  which  the  public 
were  used  and  accustomed ;  that  on  arriving  at  Dupont  street, 
a  street  running  westerly  from  Avenue  road,  and  in  order  to 
turn  the  car  for  the  purpose  of  its  return  trip  south,  it  would 
cross  into  that  street  for  a  short  distance  and  then  go  hack- 
wards  into  Avenue  road,  the  tracks  over  which  it  thus  passes  on 
re-entering  that  road  forming  what  is  called  a  Y.  Instead, 
however,  of  passing  over  to  the  track  on  the  east  side  of  Avenue 
road  and  continuing  its  northerly  journey  thereon  to  the  end  of 
the  line,  and  then  switching  over  to  the  west  side  on  arriving 
there  to  begin  its  southward  journey,  it  proceeds  backwards 
for  rather  more  than  a  quarter  of  a  mile  to  the  end  of  the 
line  on  the  western  track,  which  having  reached  it  starts 
again  in  the  opposite  direction.  The  car  is  thus,  while  going 
northward  from  Dupont  street,  not  only  reversed  but  is  going 
northward  on  a  track  on  which  the  cars  usually  go  when 
iravelling  southward,  v*ind  there  is  neither  fender  nor  head- 
light on  what  has  thus  temporarily  become  the  front  end  of 
the  car,  and  the  motorman  and  gong  are  not  at  that  end,  nor 
is  it  usual  to  sound  the  gong  while  going  the  short  distance 
from  Dupont  street  to  the  end  of  the  line.  There  wa.^ 
evidence  that  all  this  was  likely  to  be  very  confusing  to  per- 
sons crossing  the  street,  and  that  at  night  it  was  not  easy,  in 
the  absence  of  headlight  or  gong,  to  say  whether  a  car  pro- 
ceeding reversely  was  coming  towards  one,  or  going  in  the 
opposite  direction,  and  that  the  system  on  which  defendants 
managed  their  cars  at  this  place — for  it  was  not  a  matter  of 
occasional  breach  of  duty  or  negligence  on  the  part  of  the 
servants  of  the  company  in  charge  of  the  car — was  a  source 
of  danger  to  the  public,  and  was  probably  the  cause  of  the 
death  of  the  person  mentioned  in  the  indictment.  There  was, 
no  doubt,  evidence  both  wavs,  but  there  was  evidence  on 
which  the  jury  were  justified  in  finding  against  defendants. 

Mr.  Bicknell  urged  that  the  absence  of  the  fender  at  the 
rear  end  of  the  car  could  not  be  considered  as  evidence  of 
neglect  or  want  of  care  in  the  management  of  the  car,  or  as 
an  element  of  the  criminal  negligence  defendants  are  charged 
with,  because  the  statute  only  requires  them  to  have  a  fender 
on  the  front  end  of  the  car,  that  their  cars  were  so  furnished, 
and  that  in  any  case  the  statute  affixes  a  penalty  to  default 
which  exonerates  them  from  further  responsibility. 

The  answer,  however,  to  this  objection  is  that  the  statute 
is  not  dealing  with  the  question  of  criminal  negligence;  that 
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it  indicates  what  it  is  reasonable  defendants  should  do  for  the 
safety  of  the  public  in  this  respect;  that  the  per  diem  pay- 
ments which  defendants  are  charged  with  for  neglect  are  not 
imposed  qua  penalty,  but  are  merely  constituted  a  debt  to 
the  local  municipality;  and  that  if  defendants  had  complied, 
as  they  say,  with  the  statute  by  placing  fenders  on  the  front 
ends  of  the  cars,  they  were  a  fortiori  operating  them  in  a 
negligent  and  dangerous  manner  by  doing  so  in  a  way  which 
made  the  fenders  ludicrously  useless. 

I  do  not  think  there  is  any  substantial  objection  to  the 
Judge's  charge,  or  that  evidence  was  improperly  admitted. 

The  question  submitted  must  therefore  be  answered  in 
favour  of  the  Crown. 


Cartwright,  Master.  April  13th,  1905. 

chambers. 

SPARROW  V.  RICE. 

Secnrily  for  Costs — Motion  by  Person  not  a  Party  to  Adioti — 
Residence  Abroad — Actor — Costs  of  Motion. 

Motion  by  C.  B.  Baker,  who  was  not  a  party  to  the  action, 
and  who  r(*sided  out  of  the  jurisdiction,  for  an  order  settinjr 
aside  the  service  upon  him  of  the  writ  of  summons,  as  having 
been  made  by  mistake;  and  cross-motion  by  plaintiffs  for  an 
order  staying  Baker's  motion  until  he  gives  security  for 
costs. 

R.  W.  Eyre,  for  Baker. 

C.  A.  Moss,  for  plaintiffs. 

The  Master.: — The  point  seems  determined  by  Re 
Pinkney,  1  0.  W.  R.  715,  and  Canadian  International  Mer- 
cantile Agency  v.  International  Mercantile  Agency,  4  0.  W.  R. 
338. 

It  was  contended  that  Baker  was  not  an  actor.  This  is  not 
tenable.  He  is  clearly  moving  for  benefit  of  defendant 
Burton,  and  not  in  his  own  interest.  He  could  safely  leave 
the  matter  alone,  but  he  chooses  to  move,  and  so  is  an  actor: 
see  Johnson  v.  Smallwood,  2  Dowl.  588. 

The  cases  .  .  .  Bilbrow  v.  Bilbrow,  3  C.  B.  730,  and 
Stevenson  v.  Thome,  13  M.  &.  W.  149,  arc  not  decisions  on 
the  point  in  question. 

There  must  be  security  as  in  Re  Pinkney  before  the  main 
motion  can  proceed.  Unless  this  is  given  within  2  weeks, 
or  such  further  term  as  is  agreed  on,  the  main  motion  will 
l)e  dismissed  with  costs. 


THE 

ONTARIO  Weekly  reporter 

(To  AND  INOLUDINQ  APRIL  22ND,  I905J 

Vol.  V.  TORONTO,  APRIL  27;  1905.  No.   16 

Falconbridge,  C.J.  April  17th,  1905. 

CHAMBERS. 

MOLSONS  BAXK  v.  HALL. 

Particulars — 'Defence — Action  on  Foreign  Judgment — Exclu- 
sion of  Counterclaim. 

Appeal  by  clefcndant  from  order  of  Master  in  Chambers 
in  an  action  upon  a  foreign  judgment  striking  out  the  part 
of  the  counterclaim  relating  to  a  libel,  and  ordering  full  par- 
ticulars of  the  remainder  of  the  defence  and  counterclaim.. 

R.  McKay,  for  defendant. 

C.  S.  Maclnnes,  for  plaintiff. 

Palconbridge,  C.J. : — I  dismissed  the  appeal  as  regards 
the  counterclaim,  for  libel,  at  the  argument. 

As  regards  the  particulars,  the  case  is  exceptional.  The 
judgment  sued  on  is  now  nearly  4  years^old,  and  plaintiffs 
are  entitled  to  the  fullest  particulars  of  the  grounds  on  which 
it  is  sought  to  be  attacked. 

The  other  matters  set  up  by  way  of  counterclaim  go  back 
to  the  year  1900.  Officers  of  banks  die,  leave  the  service,  or 
are  shifted  about  from  one  braneli  to  another,  and  as  to  these 
matters,  too,  defendant  ought  to  make  the  fullest  disclosure. 

The  particulars  required  are  more  exhaustive  and  specific 
than  any  that  I  have  hitherto  had  the  privilege  of  perusing. 
But  the  decision  in  Briton  :Medical  Life  Assn.  v.  Rutania  Y. 
Assn.,  59  L.  T.  R.  888,  seems  to  go  as  near  the  line  of  de- 
marcation between  particulars  and  statement  of  evidence 
relied  on,  as  this  order  does. 

And  Anderson  Produce  Co.  v.  Nesbitt,  1  0.  W.  R.  818, 
2  0.  W.  R.  430,  is  authority  for  this  order,  which  will  be 
affirmed,  with  costs  to  plaintiffs  in  any  event. 

VOL.   V.   O.W.B.  NO.  16->d9 
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DIVISIONAL  COURT. 

GUELPH  PAVING  CO.  v.  TOWN  OF  BROCKVILLE, 

Gontract—^Paving  W(yrk — Measurements — Certificate  of  Engi- 
neer. 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J., 
4  0.  W.  B.  483,  dismissing  an  action  to  recover  a  balance  of 
$1,576.28  alleged  to  be  due  to  plaintiffs  on  13th  January, 
1899,  on  a  contract  dated  15tli  March,  1898,  for  the  con- 
struction of  granolithic  sidewalks  in  the  town  of  Brockville. 

F.  E.  Hodgins,  K.C.,  for  plaintiffs. 
J.  A.  Hutcheson,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Clute,  J.),  was  delivered  by 

Clute,  J.: — ^In  my  opinion  the  judgment  of  the  trial 
Judge  is  right  and  ought  to  be  aflBrmed. 

In  the  specification,  tender,  and  contract  the  sidewalk 
includes  the  curbing — ^the  curbing  is  in  fact  part  of  the  side- 
walk. 

Clause  2  of  the  specification  provides  that  "  the  price  sub- 
mitted in  the  tenders  must  include  the  providing  of  all  ma- 
terials, tools,  and  labour,  required  in  the  performance  of  the 
work,  and  for  the  excavation  of  all  material  to  the  depths 
required  from  the  line  of  curbing  to  the  full  width  of  the  new 
sidewalk.     .     .     J' 

Plaintiffs  in  the  tender  "having  carefully  read  and  con- 
sidered the  specifications  ...  for  the  construction  of 
granolithic  sidewalks  and  street  crossings  ^^  (no  mention  be- 
ing made  of  curbing),  agree  "  to  furnish  all  materials  and 
labour  required  to  complete  the  sidewalks  and  street  cross- 
ings, in  strict  accordance  with  the  .  .  .  specifications, 
at  the  following  rates  for  completed  work,  viz.,  sidewalk  pave- 
ment, any  width,  including  artificial  stone  curbing  with  iron 
fencing  at  street  comers,  16  cents  per  superficial  foot"  The 
specification  is  made  part  of  the  contract. 

The  contract  provides,  clause  4 :  "  The  corporation  agree 
to  pay  for  such  work  at  the  following  rates :— Sidewalk  pave- 
ment, any  width,  including  artificial  stone  curbing  with  iron 
facing  at  street  comers,  per  superficial  foot  16  cents." 
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It  is  the  "  sidewalk  pavement/'  which  includes  the  curb- 
ing, that  is  to  be  paid  for  at  16  cents  per  superficial  foot. 
Unless  one  reads  into  the  contract  something  not  found  there, 
it  is,  I  think,  impossible  to  give  effect  to  plaintiffs'  contention. 

It  is  the  pavement — the  part  to  be  walked  upon — that  is  to 
be  paid  for  at  the  price  stated,  and  this  includes  the  curbing. 

It  is  not  disputed  that  by  this  measurement  plaintiffs  have 
been  paid  in  full,  if  not  overpaid,  as  stated  by  the  engineer. 

It  is  not  alleged  in  the  pleadings  that  the  word  "  super- 
ficial,''  used  in  the  contract,  has  any  technical  meaning  in 
the  trade,  or  that  the  parties  contracted  with  reference  to  any 
conventional  use  of  the  word  in  this  particular  case. 

Evidence  was,  however,  given  at  the  trial  by  two  engineers 
and  two  contractors  to  the  effect  that  in  contracts  in  which 
they  were  concerned,  the  practice  was  to  measure  "  the  whole 
surface  of  the  work/'  that  is,  across  the  top  and  the  finished 
face  of  the  curb;  but  the  evidence  falls  far  short  of  satisfy- 
ing me  that  there  was  anything  like  a  universal  custom  in  the 
trade,  and  it  was  not  contended  that  any  such  custom  pre- 
vailed in  the  town  of  Brockville,  where  the  work  in  this  case 
was  done,  or  that  the  parties  contracted  with  reference  to  any 
such  custom. 

In  Symonds  v.  Lloyd,  6  C.  B.  N.  S.  691,  referred  to  by 
plaintiffs'  counsel,  evidence  was  admitted  to  shew  that  the 
usage  or  custom  of  the  place  was  to  measure  brick  and  stone 
in  a  particular  way.  Here  there  is  no  such  evidence,  and  I 
am  of  opinion  that  the  plain  meaning  of  the  contract  cannot 
be  altered  by  shewing  what  was  done  in  other  cases  under 
other  contracts  where  possibly  the  wording  as  to  measurement 
was  different. 

There  is  a  further  difficulty  in  plaintiffs'  way,  as  pointed 
out  by  the  trial  Judge,  that  plaintiffs  are  entitled  to  be  paid 
on  the  production  of  the  engineer's  certificate.  They  have 
been  paid  in  full  for  all  that  the  certificates  call  for,  and, 
unless  there  was  fraud  or  misconduct  on  the  part  of  the  engi- 
neer, plaintiffs  are  bound  by  his  certificate.     .     .     . 

[Eef erence  to  Stevenson  v.  Watson,  4  C.  P.  D.  148 ;  Scott 
V.  Corporation  of  Liverpool,  1  Giff.  216;  Botterell  v.  Ware 
Board  of  Guardians,  2  Times  L.  E.  621;  Chambers  v.  Gold- 
thorpe,  [1901]  1  Q.  B.  at  p.  635;  Roscoe's  Digest  of  Building 
Cases,  4th  ed.,  pp.  30,  35.] 

Appeal  dismissed  with  costs. 
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\^AN  CLEAF  V.  HAMILTON  STKEET  R.  W.  CO. 

Way — Non-repair — Injury  to  Person — Portion  of  Roadway 
Occvpied  by  Street  Railway  Tracks — Liability  of  Railway 
Compa  ny — Misfeasance. 

Appeal  by  plaintiffs  from  judgment  of  Anglix,  J.,  ante 
278,  dismissing  action  brought  to  recover  damages  for  the 
death  of  plaintiff's  son,  which  was  caused,  as  they  alleged,  and 
the  trial  Judge  found,  by  the  unsafe  condition  of  the  space 
between  the  rails  of  one  of  the  tracks  of  defendants'  railway 
laid  upon  one  of  the  streets  of  the  city  of  Hamilton  under 
the  authority  of  defendants  Act  of  incorporation  and  a  by-law 
of  the  city. 

A.  M.  Lewis,  Hamilton,  for  appellants. 

E.  E.  A.  DuVernet,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Clute,  J.),  w^as  delivered  by 

Meredith,  C.J.: — .  .  .  The  depression  in  the  road 
which  caused  it  to  be  out  of  repair  and  led  to  the  accident, 
occurred  in  consequence  of  defendants  having  put  in  a 
switch  there,  and  the  earth  which  had  been  displaced  and 
filled  in  again  having  sunk  owing  to  the  heavy  rain  which 
followed  after  the  work  was  done.  The  condition  of  the  road 
was  not,  therefore,  due  to  mere  wear  and  tear  from  the  travel 
upon  it,  but  to  the  acts  of  defendants  in  putting  in  the  switch 
and  either  negligently  replacing  the  material  which  had  been 
removed  in  doing  that  work  or  negligently  leaving  the  de- 
pression which  had  been  thus  created  unfilled.  This  was  an 
act  of  misfeasance,  and  defendants  were  therefore  guilty  of 
causing  a  nuisance  in  the  highway,  and,  altogether  apart  from 
the  question  of  their  liability  by  reason  of  the  terms  of  their 
agreement  with  the  municipality  as  to  keeping  the  highway 
]n  repair  are  answerable  to  plaintiffs  for  the  loss  they  have 
sustained  by  the  death  of  their  son,  which  was  occasioned  by 
Ihat  nuisance:  Burough  of  Batherst  v.  MacPherson,  4  App. 
Cas.  256;  Bull  v.  Mayor,  etc.,  of  Shoreditch,  19  Times  L.  R. 
64,  20  Times  L.  B.  254. 

Appeal  allowed  with  costs,  and  judgment  to  be  entered 
for  plaintiffs  for  $600  with  costs. 
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EARLE  V.  BURLAND. 

Costs — Appeal  to  Judicial  Committee  of  Privy  Council — Costs 
Incurred  in  Canada — Taxaiion — Order  for — Rules  81  Sy 
1255, 

Appeal  by  plaintiffs  from  an  order  of  Falconbridge, 
C.J.,  dated  8th  February,  1905,  upon  a  petition  of  defend- 
ants, directing  that  it  should  be  referred  to  the  senior  taxing 
oflBcer  to  ascertain  the  amount  to  which  the  petitioners  were 
entitled  under  the  terms  of  the  order  of  the  Privy  Council  of 
10th  December,  1901,  with  reference  to  the  costs  incurred  in 
Canada  in  relation  to  an  appeal  to  the  Judicial  Committee, 
and  directing  plaintiffs  to  pay  to  defendants  the  costs  of  the 
petition  and  reference. 

D.  L.  McCarthy,  for  plaintiffs. 

W.  E.  Middleton,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Clute,  J.),  was  delivered  by 

Clute,  J.:— R.  S.  0.  1897  ch.  48,  sec.  7,  provides  that 
costs  awarded  by  the  Privy  Council  upon  an  appeal  shall  be 
recoverable  by  the  same  process  as  costs  awarded  by  the  Court 
of  Appeal.  Rule  818,  after  providing  that  the  decision  of 
the  Court  of  Appeal  shall  be  certified,  etc.,  enacts  that  "all 
bubsequent  proceedings  may  be  taken  thereupon  as  if  the 
decision  had  been  given  in  the  Court  below.''  The  order  of 
the  Judicial  Committee  of  the  Privy  Council  has  been  filed 
and  has  become  an  order  of  the  High  Court.  Rule  1255 
(818a)  provides  that  on  filing  the  Privy  Council  order  with 
the  officer  of  the  High  Court  with  whom  the  judgment  ap- 
pealed from  is  entered,  he  shall  cause  the  same  to  be  entered, 
etc.,  "  and  all  subsequent  proceedings  may  be  taken  thereon 
as  if  the  decision  had  been  given  in  the  Court  below.''  This 
Rule  is  simply  giving  effect  to  the  above  Act  and  to  Rule 
818,  and  does  not  carry  the  procedure  beyond  what  is  therein 
provided  for.  It  is  a  rule  of  procedure,  and  applies,  I  think, 
to  the  present  case.  But,  even  without  Rule  1255,  plaintiffs 
are  entitled  under  the  above  Act  and  Rule  818  to  have  the 
costs  ascertained  "  as  if  the  decision  had  been  given  in  the 
Court  below." 

I  think  the  appeal  should  be  dismissed  with  costs. 

(See  Earle  v.  Burland,  3  0.  W.  R.  702.) 
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ARMOUR  V.  TOWX  OF  PETERBOROUGH. 

Jury  Notice — Striking  out — Action  against  Municipal  Cor- 
poration— Noii-repair  of  Street. 

Action  to  recover  damages  for  injury  alleged  to  have  been 
caused  by  improper  construction  of  a  sidewalk. 

Motion  by  defendants  to  strike  out  jury  notice  under  sec. 
104,  0.  J.  A. 

Grayson  Smith,  for  defendants. 
C.  W.  Kerr,  for  plaintiff. 

The  Master  : — The  6th  and  7th  paragraphs  of  the  state- 
ment of  claim  allege  that  "  the  accident  to  the  plaintiff  was 
caused  by  the  negligent  construction  of  the  said  pavement, 
which  is  built  on  an  incline,  and  is  made  with  an  exceedingly 
smooth  granite  finish,  at  all  times  dangerous  to  pedestrians, 
and  the  said  pavement  when  moist  is  rendered  even  more 
dangerous  than  when  dry  through  the  faulty,  improper,  and 
negligent  construction  thereof.  This  pavement  has  been 
well-known  and  notorious  at  the  place  in  question  by  reason 
of  the  negligent,  improper,  and  faulty  construction  thereof, 
and  the  exceeding  smoothness  of  the  surface  thereof,  and  by 
reason  of  the  fact  that  the  said  pavement  is  built  upon  an 
incline,  which  would  call  for  the  ordinary  rough  finish  which 
it  is  customary  and  prudent  and  usual  to  build  under  said 
conditions.^^ 

The  question  is,  does  not  this  allege  nonfeasance  so  that 
the  action  is  for  an  injury  "  sustained  through  non-repair?'' 

This  was  considered  in  the  cases  of  Clemens  v.  Town  of 
Berlin,  7  0.  L.  R.  33,  2  0.  W.  R.  1115,  3  0.  W.  R.  73,  and 
Kirk  v.  City  of  Toronto,  7  0.  L.  R.  36,  2  0.  W.  R.  1138, 
where  all  the  cases  are  cited. 

The  present  action  is  based  on  the  alleged  "  negligent,  im- 
proper, and  defective  construction^^  of  the  sidewalk  itself. 

As  pointed  out  by  Street,  J.,  in  Barber  v.  Toronto  R. 
W.  Co.,  17  P.  R.  293,  the  cases  upon  non-repair  and  ob- 
struction have  run  into  one  another  a  good  deal." 

It  may  not  at  first  sight  be  easy  to  reconcile  such  a  case  as 
Dickson  v.  Township  of  Haldimand,  3  0.  W.  R.  969,  with 
Huffman  v.  Township  of  Bayham,  26  A.  R.  514,  as  the  effect 
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of  the  wall  in  the  first  case  was  similar  to  that  of  the  milk- 
stand  in  the  other.  The  clistinction,  nd  doubt,  is  in  the  person 
who  erected  the  respective  obstructions  or  nuisances. 

The  present  case,  I  think,  comes  within  sec.  104,  as  con- 
tended by  defendants,  and  they  are  entitled  to  have  the  case 
tried  without  a  jury.  This  would  not  improbably  be  the 
course  adopted  even  if  the  jury  notice  was  technically  regular. 
If  the  principle  laid  down  by  Lister,  J.A.,  in  Huffman  v. 
Township  of  Bayham,  supra,  is  correct,  it  would  seem  clear 
that  this  is  "  non-repair,^^  as  the  statement  of  claim  alleges 
negligent  construction  of  the  pavement  as  being  on  an  in- 
cline, and  made  with  an  exceedingly  smooth  surface,  which 
is  especially  dangerous  in  moist  weather,  and  this  was  not 
guarded  against  by  having  the  ordinary  rough  finish,  which 
is  at  once  usual  and  prudent  to  adopt  in  such  cases. 

The  allegations  here  are  very  similar  to  those  in  the  case 
of  Ince  V.  City  of  Toronto,  27  A.  B.  410,  31  S.  C.  R.  323, 
which  was  tried  without  a  jury     .     .     . 

Costs  to  defendants  in  any  event. 

^^  Non-repair  ^^  seems  to  mean  any  omission  of  duty  on 
the  part  of  the  mimicipality  which  makes  the  highway 
unsafe.  Making  a  new  road  or  walk  defectively  and  leaving 
it  in  such  unsafe  condition  would  seem  to  be  "  non-repair  " 
within  the  words  of  the  statute  as  interpreted  by  the  cases. 


Cartwright,  Master.  April  19th,  1905. 

chambers. 

CLARK  V.  LEE. 

Summary  Judgment  —  Action  on  BUI  of  Costs  —  Defence  — 
Agreement  of  Solicitor  to  Conduct  Action  without  Remuner- 
ation— Champerty  and  Maintenance — Cross-action — Can- 
solidation. 

Motion  by  plaintiff  to  consolidate  this  action  (in  the  High 
Court)  with  an  action  brought  against  plaintiff  by  defen- 
dant in  a  County  Court,  and  for  summary  judgment  in 
this  action,  with  a  reference  for  taxation  of  the  bill  of  costs' 
to  recover  the  amount  of  which  this  action  was  brought. 

C.  A.  Moss,  for  plaintiff. 

J.  E.  Cook,  for  defendant. 
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The  Master: — The  bill  of  costs  sued  upon  was  incurred 
in  respect  of  an  action  brought  by  plaintiff  as  solicitor  for 
defendant.  That  action  was  dismissed  by  the  trial  Judge. 
His  decision  was  reversed  by  the  Court  of  Appeal,  and  a  fur- 
ther appeal  to  tlie  Supreme  Court  of  Canada  was  quashed. 
The  taxed  costs  were  paid  to  the  now  plaintiff.  They  amounted 
to  $1,264.73.  Defendant  had  also  paid  $126  and  given  a  note 
for  $82,50,  making  in  all  $1,473.23.  At  the  end  of  the  liti- 
gation plaintiff  rendered  a  bill  for  $1,755.89.  He  gave  credit 
for  the  above  $1,473.23.  This  left  a  balance  of  $282.66.  For 
this,  as  well  as  for  the  $82.50  note,  which  was  not  paid,  the 
present  action  was  brought.  - 

The  bill  was  rendered  more  than  a  year  ago,  and  no  order 
for  taxation  was  taken  out,  because  negotiations  were  pending 
for  settlement,  it  is  said. 

On  2nd  March  defendant  commenced  an  action  in  i 
County  Court  to  recover  back  from  plaintiff  $173.04,  being 
moneys  received  by  plaintiff  to  use  of  defendant.  Plaintiff 
appeared  in  the  County  Court  action,  and  then  on  13  th  March 
commenced  this  action  in  the  High  Court  to  recover  $370.33. 
In  this  latter  action  defendant  appeared.     ...      * 

The  motion  for  summary  judgment  is  based  on  the  fact 
that  the  bill  has  been  rendered  more  than  a  year  ago,  and  is 
therefore  prima  facie  admitted,  as  no  order  has  been  taken 
out  for  taxation. 

Defendant  has  made  affidavit  that  plaintiff,  through  pres- 
sure, and  pending  the  appeal  to  the  Supreme  Court,  induced 
him  to  give  a  mortgage  for  $1,000,  on  the  representation  that 
if  that  appeal  were  successful  there  would  in  some  way  be 
something  left  for  him  out  of  the  wreck,  through  the  mort- 
gage. Defendant  also  denies  that  he  ever  consciously  signed 
a  retainer;  and  further  alleges  that  plaintiff  "took  up  the 
case  on  condition  that  he  was  to  get  his  costs  out  of  defend- 
ants; that  if  we  failed  all  I  would  have  to  pay  was  the  de- 
fendants^ costs.  It  was  on  this  understanding  he  went 
into  it.^^ 

Mr.  Moss  argued  that  the  agreement  set  up  by  defendant 
could  not  be  heard  as  a  defence  to  plaintiff ^s  action,  because 
it  was  champertous  and  savoured  of  maintenance.  He  cited 
Anson  on  Contracts,  10th  ed.,  p.  216,  .  .  .  With  this 
contention  I  am  unable  to  agree.    The  agreement  alleged  is 
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certainly  not  champertous.  Xor  do  I  think  it  in  any  way 
comes  wjthin  the  prohibition  against  maintenance.  Anson 
adopts  the  definition  of  maintenance  given  by  Lord  Abinger, 
C.B.,  in  Findon  v.  Parker,  11  M.  &  W.  at  p.  682,  viz.,  "  Where 
a  man  improperly  for  the  purpose  of  stirring  up  litigation 
and  strife  encourages  others  to  bring  actions  or  to  make 
defences  which  they  have  no  right  to  make/' 

This  received  the  emphatiq  approval  of  Lord  Blackburn  in 
Hutley  V.  Hutley,  L.  E.  8  Q.  B.  112,  and  of  Lord  Coleridge, 
C.J.,  in  Bradlaugh  v.  Newdigate,  11  Q.  B.  D.  at  p.  12. 

In  Cordery  on  Solicitors,  2nd  ed.,  p.  232,  it  is  said:  "It 
was  never  doubted  that  a  solicitor  might  lay  out  his  own 
moneys  as  disbursements  on  his  client^s  account,  and  a  soli- 
citor can  conduct  a  case  gratuitously  out  of  charity  or  friend- 
ship towards  his  client." 

He  gives  as  his  authority  for  the  latter  part  of  this  pro- 
position what  is  said  in  Viner^s  Abr.  "Maintenance,"  M. 
12 :  "  An  attorney  may  present  his  client's  case  without  fees, 
and  yet  it  is  not  maintenance." 

This  seems  decisive  of  the  right  of  a  client  to  avail  himself 
of  such  an  agreement  as  i^  set  up  in  the  present  ease,  if  he 
can  prove  it. 

Whether  he  can  do  so  or  not,  is  a  matter  to  be  disposed 
of  elsewhere,  and  not  on  a  motion  under  Rule  603. 

The  client,  having  been  sued  by  his  solicitor,  is  entitled 
as  of  right  to  have  this  issue  investigated  in  the  usual'  way 
by  a  Judge,  who  will  try  it  with  or  without  a  jury  as  he 
may  think  best. 

The  proper  order  to  make  is  to  dismiss  the  motion  for 
judgment,  and  consolidate  the  actions. 

The  defendant  is  to  be  at  liberty  to  set  up  all  questions 
as  to  the  agreement,  and  also  to  counterclaim  if  so  advised 
for  a  release  of  the  $1,000  mortgage. 

In  this  way  all  matters  in  dispute  between  the  client  and 
his  former  solicitor  will  be  before  the  Court  and  be  disposed 
of  in  one  action,  as  directed  by  the  Judicature  Act. 

It  seems  probable  that  some  settlement  will  yet  be  arrived 
at.  It  is  for  the  parties  to  consider  what  is  the  wisest  course 
for  them  to  adopt. 

If  no  settlement  made,  costs  of  these  motions  will  be  in  the 
cause. 
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TRIAL. 

PARKER  V.  LAKE  ERIE  AND  DETROIT  RIVER  R. 

W.  CO. 

Master  and  Servant^ — Injury  to  Servant — Negligence — Person 
to  Whose  Orders  Servant  Bound  to  Conform — Right  to  Give 
Order — Servant  Voluntarily  Incurring  Risk — Findings  of 
Jury. 

Action  to  recover  damages  for  injuries  sustained  by  plain- 
tiff while  in  the  employment  of  defendants  as  a  fireman  on 
an  engine,  owing  to  the  alleged  negligence  of  defendants. 

The  following  were  the  questions  left  to  the  jury  and  the 
answers : — 

1.  Did  plaintiff,  Parker,  suffer  the  injury  complained  of 
by  reason  of  the  negligence  of  any  person  in  the  service  of  the 
railway  company,  to  whose  orders  he  was  bound  to  conform 
and  did  conform?    Yes. 

2.  If  so,  who  was  the  person  and  what  was  the  negligence? 
By  Couse  and  by  moving  the  engine  too  soon. 

3.  Did  such  injury  result  from  Parker  having  so  con- 
formed ?    Yes. 

4.  Was  such  injury  the  result  of  Parker^s  own  negligence? 
No. 

5.  Could  plaintiff  by  the  exercise  of  reasonable  care  have 
avoided  the  accident  ?    No. 

6.  Was  the  injury  the  result  of  mere  accident,  for  which 
neither  plaintiff  nor  defendants  are  responsible?  (Not  ans- 
wered.) 

7.  If  plaintiff  should  be  held  entitled  to  recover,  at  what 
sum  do  you  assess  the  damages  ?    $1,250. 

J.  A.  Robinson,  St.  Thomas,  and  C.  St.  Clair  Leitch, 
Dutton,  for  plaintiff. 

J.  H.  Coburn,  Walkerville,  and  A.  Grant,  St.  Thomas, 
for  defendants. 

Falconbridge,  C.J. : — Defendants  contend  that  judgment 
ought  to  be  entered  for  them,  principally  on  the  ground  that 
plaintiff  was  not  bound  to  conform  to  the  order  which  he  says 
he  got  from  Couse,  and  that  in  any  event  it  was  a  case  of 
volenti  non  fit  injuria. 

As  to  the  first  question  the  case  of  Bunker  v.  Midland, 
31  W.  R.  231,  was  not  followed  in  Marlcy  v.  Osbom,  10 
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Times  L.  K.  388,  where  it  is  said  that  the  legislature  did 
not  intend  to  leave  it  to  the  workman  to  go  into  the  question 
whether  the  order  given  was  right,  if  it  was  an  order  he  was 
bound  to  obey.  This  is  not  a  case  of  giving  an  unlawful 
order.  It  was  said  to  be  an  order  to  do  something  contrary  to 
the  rules  of  the  company.  But  it  was  not  shewn  that  plaintiff 
knew,  as  in  some  of  the  cases,  that  it  was  contrary  to  a  rule. 

As  to  the  question  of  volenti,  I  was  not  asked  to  submit 
any  question  to  the  jury  on  this  subject,  and,  in  the  absence 
of  any  finding  by  them  that  plaintiff  undertook  the  risk  of 
doing  what  he  says  he  did  on  the  bridge,  plaintiff  is  entitled 
to  judgment  on  the  findings  of  the  jury. 

I  may  say  that  I  was  not  very  well  satisfied  with  the  find- 
ings of  the  jury  in  this  case.  They  were  certainly  against 
the  preponderance  of  testimony.  As  the  case  stands,  however, 
judgment  must  be  entered  for  plaintiff  for  $1,250  and  costs. 


Falconbridge,  C.J.  April  19th,  1905. 

TRIAL. 

LINDSAY  WATER  COMMISSIONERS  v.  FAUQUIER. 

Work  <md  Labour — Action  to  Recover  Value — Protection  of 
Plaintiffs*  Works  front  Injury  by  Defendants — Value  of 
Reasonably  Necessary  Work, 

Action  by  plaintiffs  to  recover  moneys  expended  by  them 
in  protecting  their  water  main  from  injury  by  reason  of 
certain  railway  construction  work  carried  on  by  defendant 
in  its  vicinity. 

H.  O^Leary,  K.C.,  and  6.  H.  Hopkins,  Lindsay,  for 
plaintiffs. 

J.  B.  Clarke,  K.C.,  for  defendant.' 

Falconbridge,  C.J. : — The  following  is  the  statement  of 
Mr.  Flavelle  of  the  conversation  between  him  and  Mr.  Fau- 
quier: 

Q. — Did  you  have  any  conversation  with  Mr.  Fauquier  in 
reference  to  the  railway  crossing  or  water  main  ?    A. — Yes. 

Q. — More  than  one  conversation  ?    A. — No. 

Q. — When  was  that  ?  A. — To  the  best  of  my  recollection 
it  was  early  last  ^^p^ing,  in  Kent  street. 

Q. — ^What  was  the  nature  of  the  conversation?  A. — I 
met  Mr.  Fauquier  and  called  his  attention  to  the  fact  that  he 
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would  soon  have  to  place  the  water  pipe  in  a^  good  condition 
as  it  now  was,  that  it  required  attention  owing  to  the  fact 
that  he  excavated  a  large  quantity  of  earth  from  the  top 
and  exposed  it  to  the  weather  and  the  frost,  and  I  said  we 
would  expet't  him  to  have  the  work  done;  we  might  call  upon 
him  at  any  time.  His  reply  was:  '*  You  have  the  men,  you 
have  the  materials,  you  are  accustomed  to  this  work;  yon 
do  the  work,  render  the  bill  to  me,  and  I  will  settle  it 

Q. — Any  further  conversation  ?  A. — I  stated  then  to  him 
tliat  from  what  the  engineer,  or  superintendent,  said,  it  wodd 
probably  entail  a  considerable  expenditure,  and  his  reply  was: 
"  The  law  compels  me  to  put  you  in  as  good  a  position  as 
you  now  occupy,  and  I  will  have  to  pay  whatever  the  work 
costs.'* 

The  following  is  the  statement  of  Mr.  Fauquier  as  to 
this  conversation: — 

Q. — Will  you  tell  us  what  took  place  between  yourself 
and  Mr.  Flavelle  ?  A. — He  told  me  we  would  have  to  have 
that  pipe  lowered,  and  I  told  him  I  understood  we  would, 
and  said  I  would  like  to  have  him  do  it  himself,  as  they  had 
the  men  there  to  do  the  work,  and  I  told  him  we  had  an  ex- 
tavation  there,  about  — I  have  forgotten  what  it  is  now  —  I 
think  it  was  alwut  4  feet,  and  he  would  require  to  lower  the 
pi])e  down  underneath  our  excavation. 

Q. — Did  you  know  what  probable  work  would  be  required 
to  be  done  ?  A. — I  knew  what  I  should  have  done  and  con- 
sidered neccv^sarv. 

Q. — What  you  personally  would  have  considered?  A.— 
Yes. 

Q. — Was  there  anything  said  between  yourself  and  Mr. 
Flavelle  as  to  the  work  that  was  to  be  done,  the  extent  of 
the  work?  A. — Xo;  that  was  the  conversation.  I  speci- 
fied the  pipes — at  least  he  told  me  and  I  agreed  with  him  that 
tlie  pipes  would  have  to  be  lowered  underneath  our  excavation 
there,  and  that  is  what  I  asked  him  to  do. 

Q. — Did  you  have  any  conversation  with  Mr.  Flavelle  on 
the  subject  afterwards?  A. — I  don't  think  so,  I  do  not  re- 
member any. 

Q.  Were  you  ever  consulted  at  any  time  as  to  the  extent  of 
the  work  that  should  be  done?  A. — No,  I  did  not  know  any- 
thing about  it  till  it  was  pretty  nearly  done. 

It  makes  no  difiference  which  of  the  above  statements  is 
accepted  as  being  an  accurate  narrative  of  what  took  place  be- 
tween the  chairman  of  the  board  of  water  commissioners  and 
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the  defendant  when  the  work  was  authorized.  For  plaintifTs 
were  bound  to  do  the  work  with  reasonable  reference  to  de- 
fendant's interests,  i.e.,  they  were  not  entitled  to  have  it 
done  at  an  expense  greater  than  was  reasonable  or  necessary. 
This,  however,  I  find  that  they  did,  not  in  bad  faith,  but  by 
reason  ^f  an  excess  of  precautions,  involving  great  and  un- 
necessary expense  in  lowering  the  main  for  a  much  greater 
distance  than  was  required.  Mr.  Rust,  the  only  independent 
engineer  called  by  plaintiffs,  gives  amiable  and  half-hearted 
testimony  in  their  favour.  He  says  that  what  was  done  was 
^*  very  good  engineering,"  but  he  admits  that  it  might  have 
been  shortened  100  or  150  feet. 

r  find  that  the  sum  paid  into  Court  was  sufficient  to  pay 
the  reasonable  cost  of  properly  and  sufficiently  protecting 
plaintiffs'  water  main  and  to  satisfy  plaintiffs'  claim. 

Defendant  will  be  entitled  to  his  costs  subsequent  to  fil- 
ing his  statement  of  claim.    No  costs  up  to  that  time. 

Order  for  payment  out  to  plaintiffs  of  the  $200  on  thei'- 
paying  defendant's  costs  as  above. 


Teetzel,  J.  April  20x11,  1905. 

WEEKLY  COURT. 

Re  WIARTON  BEET  SUGAR  MANUFACTURING  CO. 

McNEIL'S  CASE. 

Company — Winding-up  —  Contributory  —  Unpaid  Shares  Is- 
sued as  Fully  Paid — Acceptance — Set-off— ^Advances  Made 
hy  Contrihutory  —  Ontario  Companies  Act  —  ^Yinding-up 

Act  of  Dominion, 

» 

Appeal  by  Alexander  McNeil  from  a  portion  of  an  order 
of  J.  A.  McAndrew,  official  referee,  made  in  proceedings  for 
the  winding-up  of  the  company,  settling  the  appellant  upon 
the  list  of  contributories  for  $1,675,  a  balance  due  upon 
238  shares;  and  an  appeal  by  the  liquidator  of  the  company 
from  a  portion  of  the  same  order,  which  allowed  a  set-off  of 
$1,600,  for  advances  made  by  McNeil  for  the  benefit  of  the 
company,  pro  tanto  against  the  $1,675. 

G.  H.  Watson,  K.C.,  for  McNeil. 

W.  H.  Blake,  K.C.,  for  the  liquidator. 
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Teetzel,  J. :— On  6th  August,  1902,  a  certificate  for  238 
shares  of  the  par  value  of  $25  each,  described  therein  as 
fully  paid  up  and  non-assessable,  was  issued  to  McXeil,  but 
he  in  fact  only  paid  to  the  company  a  sum  equal  to  171 
^ha^es,  and  the  $1,675  represents  the  par  value  of  the  re- 
maining 67  shares. 

The  records  contain  no  evidence  of  an  application  by 
McNeil  for  those  67  shares,  nor  does  there  appear  to  have 
beeix  any  formal  resolution  Plotting  them  to  him;  but  I  think 
the  evidence  is  conclusive  that  they  were  issued  in  the  same 
certificate  with  the  shares  that  he  had  paid  for,  as  bonus 
stock,  in  pursuance  of  an  understanding  between  the  directors 
and  McNeil  and  others.  In  other  words,  I  think,  an  effort 
was  made  to  issue  stock  at  a  discount. 

There  is  no  doubt,  I  think,  that  McNeil  had  actual  know- 
ledge that  the  67  shares  were  not  paid  for,  and  he  received 
and  accepted  the  certificate  with  that  knowledge,  but,  I  have 
no  doubtj  with  the  innocent  belief  that  there  would  be  no  fur- 
ther liability  cast  upon  him  in  respect  of  the  shares. 

After  receiving  the  certificate  for  the  238  shares  he  trans- 
ferred one  share,  and  afterwards  became  and  for  several 
months  continued  to  be  a  director  of  the  company.  When 
he  transferred  the  one  share  he  surrendered  the  certificate  for 
238  shares,  and  obtained  a  new  certificate  for  237  shares. 

He  appears  in  the  stock  ledger  and  in  the  stock  register  as 
the  holder  of  237  shares,  and,  in  my  opinion,  he  is  a  share- 
holder in  the  company,  with  all  the  rights  and  liabilities  of 
such  a  shareholder,  and,  having  chosen  to  accept  the  certi- 
ficate of  ownership  of  these  shares,  and  having  acted  upon  the 
same  with  full  knowledge  of  all  the  facts,  he  cannot  now 
repudiate  his  status  as  a  shareholder  in  respect  of  them.     .    . 

[McCracken  v.  Mclntyre,  1  S.  C.  R.  479,  and  Page  v. 
Austin,  10  S.  C.  B.  132,  distinguished.] 

Whether  McNeil  would  be  entitled  to  relief  against  the 
company,  who  issued  the  stock  as  fully  paid  up  shares,  it  ^s 
not  necessary  to  consider;  but  I  think  he  has  no  defence  to  the 
application  of  the  liquidator  to  put  him  on  the  list  of  contri- 
butories  for  the  amount  actually  unpaid  in  respect  of  the 
shares.     .     .     . 

[Reference  to  Mosely  v.  Koffyfontein,  [1904]  A.  C.  108; 
Emden,  7th  ed.,  pp.  188,  189.] 

The  appeal  must,  therefore,  be  dismissed  with  costs. 

With  reference  to  the  liquidator's  appeal,  I  am.  of  opinion, 
with  much  respect,  that  the  referee  was  in  error  in  allowing 
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the  set-oflf  in  question.  According  to  his  view,  a  shareholder 
in  a  company  incorporated  under  the  Ontario  Act  can  set  ofif, 
against  a  claim  by  a  liquidator  for  the  amount  unpaid  on  his 
shares,  any  debt  due  to  him  by  the  company,  referring  to  R. 
S.  0.  1897  ch.  191,  sec.  37;  sub-sec:  2  of  which  reads  as 
follows :  "  Any  shareholder  may  plead  by  way  of  defence,  in 
whole  or  in  part,  any  set-oflE  which  he  could  set  np  against  the 
company  except  a  claim  for  unpaid  dividends,  or  a  salary  or 
allowance  as  a  president  or  a  director  of  the  company .^^ 

This  has  reference  to  any  action  against  a  shareholder  in 
the  nature  of  a  sci.  fa.  by  a  creditor  of  the  company.     .     .     . 

[Reference  to  Shaver  v.  Cotton,  23  A.  R.  426.] 

To  allow  set-oflf  by  a  shareholder  who  is  also  a  creditor, 
would;  violate  the  spirit  and  intention  of  the  Winding-up  Act, 
the  ruling  object  of  which  is  the  distribution  of  the  assets  of 
an  insolvent  company  among  its  creditors  pari  passu;  and 
I  cannot  construe  the  provisions  of  sec.  33  of  the  Ontario 
Companies  Act  as  extending  the  right  of  set-off  to  proceed- 
ings against  shareholders  under  the  Winding-up  Act. 

It  is  quite  clear  upon  the  authorities  that,  unless  sec.  37 
gives  the  right  of  set-off  as  against  the  liquidator,  there  is  no 
authority  for  allowing  set-off.     .     .     . 

[Re  Mimico  Sewei;  Pipe  Co.,  26  0.  R.  289,  distinguished.] 

As  regards  the  law  allowing  a  set-off  of  one  debt  against 
another,  as  administered  by  the  Courts,  whether  of  law  or 
equity,  both  in  this  country  and  in  England,  the  mutuality 
between  cross-debts  or  demands  has  always  been  the  imder- 
lying  essential.  I  can  find  no  case  where  it  has  been  allowed 
in  favour  of  a  contributory  shareholder  as  against  a  liquid- 
ator; but  the  cases  are  very  numerous  against  such  allowance. 
•     •     • 

[Reference  to  Maritime  Bank  v.  Troop,  16  S.  C.  R.  456 ; 
Emden,  7th  ed.,  pp.  236-239;  Masten^s  Company  Law,  p. 
653.] 

There  was  a  good  deal  of  discussion  upon  the  argument 
as  to  the  effect  of  the  winding-up  of  the  company  upon  rights 
conferred  upon  shareholders  by  the  Ontario  Act,  Mr.  Watson 
contending  that  the  Ontario  Legislature  had  the  power  to 
and  did  define  his  client^s  rights  in  the  statute  under  which 
the  company  was  organized,  among  those  rights  being  the 
right  of  set-off  against  the  company,  and  any  creditor  suing 
in  respect  of  unpaid  stock,  and  that  these  rights  could  not  be 
curtailed  by  Dominion  legislation. 
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Against  this  argument  Mr.  Blake  contended  that  the 
Winding-up  Act  is  in  the  nature  of  insolvency  legislation, 
within  the  exclusive  jurisdiction  of  the  Dominion  Parliament, 
and  therefore  in  passing  such  legislation  it  would  be  com- 
petent to  modify  or  alter  the  status  of  a  shareliolder  in  hi.< 
capacity  of  creditor,  so  as  to  secure  ratable  distribution  of  the 
company's  assets  among  all  creditors:  see  Gushing  v.  Dupuy, 
5  App.  Gas.  409 ;  Tennant  v.  Union  Bank,  [1894]  A.  C.  31. 

I  do  not  deem  it  necessary  to  decide  this  point,  as  I  think 
the  right  of  set-off  does  not  exist,  on  the  broad  ground  ol 
absence  of  mutuality  between  the  claim  of  the  liquidator 
against  McNeil  and  McNeiFs  claim  as  a  creditor  of  the 
company,  for  the  reasons  fully  discussed  in  the  Troop  csiso 
above  cited. 

The  liquidator's  appeal  will,  therefore,  be  allowed  with 
costs. 


FALCONBRroGE,  G.J.  ApRiL  19th,  1905. 

CHAMBERS. 

LOVELL  V.  LOVELL. 

Alimony— Interim  Order  — Bight  to— Amount— Disburse- 

ments. 
Appeal  by  defendant  from  order  of  Master  in  Chambers, 
ante  401,  requiring  defendant  to  pay  $12  a  week  interim 
alimony  and  necessary  disbursements. 

G.  H.  Watson,  K.G.,  for  defendant. 
A.  H.  Sinclair,  for  plaintiff. 

Falconbridge,  G.J.:— To  allow  this  appeal  would  bejn 
effect,  to  declare  that  plaintiff  must  fail  in  the  action,  and 
there  is  no  authority  for  such  a  course.  Keith  v.  Keith, 
7  P.  R  41,  Wilson  v.  Wilson,  6  P.  R.  129,  and  Walker  v. 
Walker,  10  P.  R.  633,  are  direct  authorities  contra. 

The  financial  circumstances  of  the  parties,  and  particu- 
larly of  the  husband,  seem  to  be  practically  the  only  subjects 
of  consideration,  the  marriage  being  proved  or  admitted. 
In  Smith  V.  Smith,  6  P.  R.  51,  Falvey  v.  Falvey,  2  0.  W.  R. 
476,  and  Pherrill  v.  Pherrill,  6  0.  L.  R.  642,  2  0  W.  R 
1096,  considerations  of  this  kind  did  prevail  to  defeat  tM 
claim  for  interim  alimony,  but  the  state  of  facts  here  is  quite 

different. 

Appeal  dismissed  with  costs. 
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HoDGiNS,  Master  in  Ordinary.  March  3rd,  1906. 

MASTER^S    OFFICE. 

IMPERIAL  TRUSTS  CO.  v.  NEW  YORK  SECURITY  CO. 

Reference — Scope  of — Mortgage  Action  —  Reference  hack  to 
Readjust  Accounts — Change  in  Computation  of  Interest — 
— Jurisdiction  of  Master  to  Fix  a  New  Day  for  Redemp- 
tion. 

An  order  on  appeal  from  the  report  of  the  Master  in  a 
mortgage  action  declared  that  "  plainti-ffs  are  not  entitled  to 
recover  upon  their  mortgage  compound  interest  upon  the 
principal  moneys  secured  thereby/^  and  directed  a  reference 
back  "  to  readjust  the  accounts  between  the  parties,  having 
regard  to  the  foregoing  declaration." 

Upon  the  reference  back,  W.  H.  Irving,  for  defendants 
the  New  York  Security  Co.,  and  J.  Nason  and  J.  Douglas, 
for  the  other  defendants,  contended  that  on  readjusting 
these  accounts,  the  Master  should  appoint  a  new  day  for 
redemption,  6  months  from  the  date  of  the  new  report. 

H.  C.  Fowler,  for  plaintiffs,  contended  that  the  order 
referring  back  limited  the  Master's  jurisdiction  to  a  re- 
adjustment of  the  accounts. 

The  Master: — One  of  Lord  Bacon's  Orders  of  1618  pro- 
vides that  "no  report  shall  be  respected  in  Court  which 
exceedeth  the  order  of  reference:"  Beames's  Orders,  p.  23. 
And  in  Jenkins  v.  Briant,  6  Sim.  603,  Sir  L.  Shadwell,  V.-C, 
referring  to  this  Order,  said  that  "  if  a  Master  reports  on  a 
matter  which  is  not  referred  to  him,  his  report,  so  far  as  it 
relates  to  that  matter,  is  to  be  treated  as  a  nullitv." 

VOL.    V,    O.W  R.   NO.  17—40 
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In  Twyford  v.  Trail,  3  My.  &  Cr.  645,  where  specified 
exceptions  as  to  certain  amounts  on  a  Master's  report  were 
allowed,  and  the  report  was  thereupon  referred  back  to  the 
Master  for  review,  the  Court  held  that  the  Master  was  pre- 
cluded from  making  any  other  inquiry  than  whether  anything 
or  a  certain  sum  was  due. 

And  in  Ee  Corkers,  3  Jo.  &  L.  377,  where  on  a  reference 
to  report  as  to  the  fortune  of  a  minor,  the  Master  gaye  his 
construction  of  the  testator's  will,  the  Court  declined  to  con- 
firm his  report. 

The  decisions  of  our  own  Courts  are  in  harmony  with 
the  principle  of  Lord  Bacon's  Order,  and  the  cases  under  it 
In  Williams  v.  Haun,  10  Gr.  553,  where,  owing  to  the 
Master  not  having  ascertained  a  particular  fact,  there  was 
a  reference  back,  and  the  Master  on  further  evidence  altered 
some  of  the  findings  on  his  original  report,  YahKoughnet, 
C,  held  that  he  should  not  have  done  so,  as  the  report 
had  not  been  sent  back  to  him  for  such  alterations. 

In  Morley  v.  Matthews,  12  Gr.  463,  Mowat,  V.-C,  said: 
*^  I  apprehend  that  where  the  Court  does  not  mean  that  the 
Master  should  take  further  evidence,  the  order  must  con- 
tain a  direction  to  that  effect, — ^unless  the  reference  back  is 
expressed  to  be  for  a  purpose  on  which  further  evidence  could 
not  be  material.'' 

In  this  case  no  further  evidence  is  material  or  necessary; 
all  that  the  order  directs  is  a  readjustment  of  the  accounts 
by  striking  out  the  computations  of  compound  interest. 

And  Gordon  v.  Gordon,  12  0.  B.  593,  shews  that  a 
Judge's  jurisdiction  to  alter  the  findings  in  a  Master's  report 
is  limited.  In  that  case  Proudfoot,  J.  (11  0.  R.  611),  had 
altered  the  amount  found  by  the  Master,  althou^  not  ap- 
pealed from.  Boyd,  C,  said:  "I  do  not  think  he  should 
have  gone  further  and  reduced  the  amount  of  their  claim  as 
proved  before  the  Master,  and  not  appealed  from.  That 
appears  to  me  to  be  an  irregular  proceeding,  and  a  manner 
of  giving  redress  not  warranted  by  the  practice.  To  this 
extent  his  order  should  be  modified,  and  the  Master's  report 
in  this  respect  will  remain  as  if  not  appealed  from."  Fergu- 
son, J.,  concurred. 

I  find  therefore  that  the  order  in  this  case  limits  my  jur- 
isdiction to  a  readjustment  of  the  accoimts  by  disallowing 
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compound  interest.  But  under  Con.  Rules  387,  393,  and 
under  the  jurisdiction  in  Chambers  conferred  by  Bule  698, 
a  month's  further  time  may  be  allowed  for  the  redemption 
of  the  plaintiffs'  mortgage. 


Scott,  Local  Master  at  Ottawa.        April  20th,  1905. 

master's  office. 

HOME  BUILDING  AND  SAVINGS  ASSOCIATION  v. 

WILLIAMS. 

Mortgage  —  Building  Society  —  Payment  by  Monthly  Instal- 
ments— Loan  on  Shares — Mortgage  as  Collateral  Security 
— Rate  of  Interest — Fines  —  Bules  of  Society — Insurance 
Moneys  Received  hy  Mortgagees — Appropriation. 

Beference  in  a  mortgage  action. 
F.  A.  Magee,  Ottawa,  for  plaintiffs. 
O.  E.  Culbert,  Ottawa,  for  defendant. 

The  Master: — Plaintiffs  were  incorporated  under  R.  S. 
O.  1887  ch.  169.  The  mortgage  sued  on  is  dated  7th  April, 
1902.  It  recites  that  the  mortgagor  has  subscribed  for  11 
shares  in  the  24th  series  of  the  capital  stock  of  the  associa- 
tion, and  has  requested  an  advance  of  $2,200,  the  equiva- 
lent of  the  shares,  which  the  mortgagees  have  agreed  to 
make  on  the  terms  thereinafter  contained.  The  proviso  reads 
in  part  as  follows: 

'  Provided  this  mortgage  to  be  void  upon  payment  of 
the  following  sums: — A  monthly  instalment  of  $11  on  ac- 
count of  the  principal  sum  of  $2,200,  on  the  3rd  Friday  of 
each  and  every  month  after  the  date  of  these  presents,  and  a 
monthly  payment  of  $13.20  on  the  said  3rd  Friday  of 
each  and  every  month  for  interest,  being  at  the  rate  of  7  1-5 
per  cent,  per  annum  upon  the  whole  amount  of  principal 
advanced,  the  said  payments  of  principal  and  interest  to  con- 
tinue to  be  paid  until  the  shares  so  advanced  to  the  mortgagor 
as  aforesaid  shall  have  attained  the  par  value  of  $200  each, 
when  the  mortgagor  shall  be  freed  from  all  further  payments 
of  principal  and  interest  and  shall  be  entitled  to  have  this 
mortgage  discharged ;  .  .  .  and  also  upon  payment  of  all 
other  charges  which  shall  become  due  or  payable  during  the 
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continuance  of  this  security  upon  the  said  11  shares  under 
any  of  the  by-laws  of  the  association    .     .     ." 

As  the  interest  was  always  to  be  calculated  on  the  full 
$2,200,  although  the  latter  was  to  be  reduced  each  month  by 
$11,  it  follows  that  the  rate  of  interest  charged  was  actually 
much  greater  than. 7  1-5  per  cent  In  view  of  this,  it  is  con- 
tended on  behalf  of  defendant  that  under  the  provisions  of  R. 
S.  C.  ch.  127,  sees.  3  and^  4,  embodied  in  R.  S.  0.  1897  ch.  205, 
sees.  21  and  22,  the  interest  should  be  calculated  at  only  7  1-5 
per  cent,  on  the  unpaid  principal,  and  that  payments  already 
made  should  be  appropriated  on  that  basis;  also  that  certain 
amounts  charged  from  time  to  time  by  way  of  ** fines"  on 
payments  not  made  at  the  appointed  times,  should  be  dis- 
allowed. 

In  Lee  v.  Canadian  Mutual  Loan  Co.,  3  0.  L.  R.  191,  de- 
fendants were,  as  werci  the  plaintiffs  in  the  present  case,  incor- 
porated under  R.  S.  0.  1887  ch.  169,  and  Mr.  Justice  Mac- 
Mahon  held  that  sec.  57  of  that  Act  took  the  mortgage  there 
in  question  out  of  the  provisions  of  the  Usury  Act.  The 
judgment  was  reversed  by  the  Court  of  Appeid  (5 
0.  L.  R.  471,  2  0.  W.  R.  370),  but  on  grounds 
which  do  not  affect  the  present  case.  The  circum- 
stances were,  it  is  true,  in  some  respects  different.  The 
mortgagor  gave  promissory  notes  for  a  loan  on  his  stock,  and 
the  mortgage  was  expressed  to  be  given  as  collateral  security 
only.  The  present  mortgage  is  nowhere  said  to  be  collateral. 
I  am  nevertheless  of  opinion  that  it  is  so  in  fact  in  the 
same  sense  and  to  the  same  extent  as  the  one  there  in  ques- 
tion. The  recital,  to  which  I  have  already  referred,  in- 
dicates the  basis  of  the  whole  transaction.  The  mortgagor 
has  subscribed  for  stock  in  the  company  and  has  asked  the 
mortgagees  to  advance  to  him  the  par  value  of  his  shares, 
"which  the  mortgagees  have  agreed  to  do  upon  the  terms 
hereinafter  contained."  The  loan  is  primarily  an  advance  by 
the  company  to  one  of  its  shareholders  of  the  par  value  of  his 
stock,  and  the  mortgage,  though  nowhere  expressed  so  to  be, 
is  evidently  intended  to  be  merely  callateral.  This  disposes 
of  the  objection  as  regards  both  the  rate  of  interest  and  the 
fines.  The  latter  are  imposed  under  bylaw  No.  6  of  the  com- 
pany's by-laws,  which  conforms  in  all  respects  to  sec.  6  of 
schedule  A.  to  R.  S.  0.  1897  ch.  205.  The  mortgagor  coven- 
ants in  the  mortgage  "to  observe  and  keep  the  rules  and 
by-laws  of  the  said  association  which  are  now  and  from  time 
to  time  shall  be  in  force  in  the  said  association.^'  They  are 
moreover,  apart  even  from  that,  clearly  binding  on  him: 
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Williams  y.  Dominion  Permanent  Loan  Co.^  1  0.  L.  R.  532^ 
and  Lee  y.  Canadian  Mutual  Loan  Co.^  already  referred  to. 
Plaintiffs  on  17tli  August,  1904,  received  $1,325  under  a 
policy  of  insurance  on  the  property  covered  by  the  mortgage. 
This  they  did  not  apply  on  the  mortgage,  but  retained 
in  their  hands  as  collateral  security  for  the  loan.  The  money 
has  been  unproductive,  but  they  charge  themselves  with  4 
per  cent,  on  it.  It  is  quite  clear  from  Edmunds  v.  Hamilton 
P.  and  L.  Society,  18  A.  R.  347,  that  plaintiffs  are  entitled  to 
take  the  position  they  do,  notwithstanding  R.  S.  0.  1897  ch. 
121,  sec.  4,  Moreover,  defendant  has  never  even  asked  that 
the  money  should  be  appropriated  in  any  way. 

It  was  contended  that  C.  A.  Douglas,  who  was  both  plain- 
tiffs^ manager  and  local  agent  of  the  insurance  company,  was 
also  agent  of  the  defendant.  This,  assuming  it  to  be  of  im- 
portance, is  not  borne  out  by  the  evidence. 

I  therefore  find  that  the  account  should  be  taken  in  the 
manner  contended  for  by  the  plaintiffs. 


Teetzel,  J.  April  22nd,  1905. 

CHAMBERS. 

WENDOVER  V.  NICHOLSON. 

Fraudulent  Conveyance — Summary  Application  to  Set  aside 
— Evidence — Burden  of  Proof — Local  Judge — Jurisdiction 
— Residence  of  Solicitors. 

Appeal  by  defendant  oud  Rachel  H.  Ryan  from  order 
of  local  Judge  at  Bracebridge,  in  Chambers,  upon  an  applica- 
tion by  plaintiff  under  Rules  1015-1020,  directing  a  sale  of 
lands  transferred  by  defendant  (judgment  debtor)  to  Rachel 
H.  Ryan,  to  satisfy  plaintiff's  judgment. 

R.  D.  Gunn,  K.C.,  for  appellants. 

O.  M.  Arnold,  Bracebridge,  for  plaintiff. 

Teetzel,  J.: — I  am  of  opinion  that  the  order  appealed 
from  should  not  have  been  made.  The  affidavits  in  support 
of  the  motion  do  not  contain  any  evidence  that  the  convey- 
ances sought  to  be  impeached  were  void  as  being  made  to 
delay,  hinder,  or  defraud  plaintiff  or  other  creditors  of  de- 
fendant  Edward   Nicholson.     The  affidavits   simply   prove 

plaintiff's  judgment  and  the  fact,  that  the  conveyances  in 
question  were  made  after  such  judgment  and  before  execution. 
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The  only  allegation  in  any  of  the  papers  suggesting  that  the 
conveyances  are  void  is  contained  in  the  notice  of  motion. 
The  order  recites  that  defendant  and  his  grantee,  Rachel  H. 
Ryan,  have  not  "  disputed  plaintiff's  allegations  in  the  notice 
of  motion  contained  or  shewn  cause,"  etc.,  and  then  proceeds 
to  declare  the  conveyances  **null  and  void  as  against  the 
plaintiff,"  etc. 

Counsel  for  defendant  and  the  grantee  appeared  and  ob- 
jected to  the  sufficiency  of  the  material,  also  to  the  jurisdic- 
tion of  the  local  Judge  to  entertain  the  application,  on  the 
ground  that  the  parties  had  not  agreed  to  his  doing  so,  and 
because  the  solicitor  for  defendant  and  grantee  did  not  reside 
in  the  district,  as  provided  in  Rule  1242. 

I  am  of  opinion  that  both  objections  are  well  taken.  I 
am  not  furnished  with  any  reasons  given  by  the  Judge  in  sup- 
port of  the  order,  but  plaintiff's  counsel  seems  to  have  taken 
the  view  that  the  onus  was  upon  defendant  and  the  grantee 
to  aflSrmatively  support  the  conveyances  without  any  evidence 
being  first  offered  by  plaintiff  impeaching  their  validity  .  . 
Before  the  Administration  of  Justice  Act,  1873,  whidbi  made 
first  provision  for  summary  proceedings  to  set  aside  fraudu- 
lent conveyances,  a  suit  in  Chancery  was  necessary,  in  which, 
as  in  any  other  action,  plaintiff  had  to  prove  his  case;  and 
there  is  nothing  in  the  present  Rules  which  shifts  that  burden. 

Appeal  allowed,  and  order  set  aside,  with  costs  to  be  paid 
by  plaintiff. 


Teetzel,  J.  April  22nd,  1905. 

WEEKLY  COURT. 

RANDALL  v.  BERLIN  SHIRT  AND  COLLAR  CO. 

Mortgojge — Assignmtnt — Proof  of   Claim  —  Affidavit  of  As- 
sign^e — Onus — Discovery  of  New  Evidence, 

Appeal  by  defendant  Wade,  made  a  party  in  the  Master's 
office,  in  a  mortgage  action,  from  report  of  Master  at  Berlin, 
and  alternative  motion  to  refer  back  to  the  Master  to  take 
further  evidence. 

A.  C.  McMaster,  for  defendant  Wade. 
W.  Davidson,  for  plaintiffs. 
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Teetzel,  J. : — Plaintiffs  are  assignees  of  the  mortgage  in 
question,  and  defendant  complains  that  the  Master  should 
have  required  proof  before  him,  of  the  advances  actually  made 
by  the  original  mortgagee,  v^ho  assigned  to  plaintiffs.  The 
mortgage  account  was  proved  by  aflSdavit  only  of  plaintiffs  as 
assignees  of  the  mortgage.  Bule  751  expressly  provides  that 
the  statement  of  the  mortgage  account  under  the  oath  of  the 
assignee  shall  be  suflBcient  prima  facie  evidence  of  the  state  of 
such  account.  No  objection  to  the  accou^it  was  made  before 
the  Master,  and  I  think  the  report  was  fully  warranted  by 
the  evidence. 

Defendant  has  not,  in  my  opinion,  upon  the  material  filed, 
made  out  a  case  entitling  him  to  have  the  report  referred 
back  on  the  ground  of  discovery  of  new  or  important  evidence 
since  the  date  of  the  report.  ...  I  have  no  doubt  that 
the  mortgagors  received  from  or  on  behalf  of  the  mortgagee . 
the  full  amount  of  the  mortgage  moneys.  It  is  also  quite 
dear  that  plaintiffs  paid  the  full  amount  of  the  principal 
money  secured  by  the  mortgage  for  the  assignment. 

Appeal  and  motion  dismissed  with  costs. 


Teetzel,  J.  April  25th,  1905. 

WEEKLY   COURT. 

Be  chandler  AND  HOLMES. 

Will — Construction — Devise — Executory  Devise  over  in  Certain 
Events — ^^Or^^ — ^^And^^ — Estate — Vendor  and  Purchaser. 

Petition  by  purchaser  under  the  Vendors  and  Purchasers 
Act  for  the  determination  of  a  question  of  title  arising  under 
a  will. 

J.  B.  O^Brian,  for  purchaser. 

C.  A.  Moss,  for  vendor. 

Teetzel,  J.: — The  point  involves  the  construction  of 
the  will  of  the  late  Alexis  Chandler,  particularly  the  3rd  and 
4ih  paragraphs  thereof,  which  read  as  follows: — 

"  3.  I  will  and  devise  all  my  real  estate  unto  my  said 
two  children  by  the  said  Eliza  McDonald,  named  Mary 
Chandler  and  John  Chandler,  to  have  and  to  hold  to  them, 
their  heirs  and  assigns,  upon,  from,  and  after  the  death  of 
the  said  Eliza  McDonald  thenceforth  forever. 
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"  4.  It  is  my  will  that  if  either  of  my  said  children  shall 
die  during  the  lifetime  of  their  said  mother  or  without  mak- 
ing any  will  or  without  any  lawful  issue,  then  the  share  or 
interest  of  the  child  so  dying  shall  pass  to  and  become  vested 
in  the  child  surviving,  and  that  if  both  my  said  children 
shall  die  before  their  said  mother  or  without  having  made 
any  will  or  without  leaving  issue  lawfully  begotten,  then  and 
in  such  case  said  real  estate  shall  become  vested  in,  pass  to, 
and  belong  to  the  said  Eliza  McDonald,  her  heirs  and  assigns 
forever.'' 

The  testator  was  never  married,  but  had  two  illegitimate 
children  by  .  .  .  Eliza  McDonald  .  .  .  the  children 
being  described  in  his  vnW  as  Mary  Chandler  and  John 
Chandler. 

By  the  2nd  paragraph  of  his  will,  he  devised  the  said 
real  estate,  being  the  farm  in  question,  to  .  .  .  Eliza 
McDonald  for  life;  and  she  is  now  deceased.  The  daughter 
.  .  .  now  Mrs.  Foraker,  is  living,  and  has  several  chil- 
dren, and  she  has  conveyed  her  interest  in  the  real  est:\te 
to  her  brother,  John  Chandler,  who  is  still  unmarried,  and 
he  has  agreed  to  sell  the  farm  to  .  .  .  Holmes;  and  the 
question  is,  whether,  under  the  will,  he  is  able  to  make  a  title 
thereto  in  fee  simple. 

I  think  it  is  manifest  that  while  the  testator  desired  to 
convey  the  fee  simple  in  his  real  estate  in  remainder  to  his 
said  two  children,  it  was  also  manifestly  his  desire  that  in 
no  event,  owing  to  their  illegitimacy,  should  there  be  an 
escheat  to  the  Crown  of  either  interest,  to  prevent  which  he 
creates  an  executory  devise  over  to  Eliza  McDonald,  and  her 
heirs,  in  the  event  of  both  the  children  dying  intestate  «nd 
leaving  no  issue  surviving  either  of  them. 

I  think  it  is  quite  clear  that  he  intended  that,  if  they  had 
issue,  the  issue  should  get  the  benefit  of  the  devise  to  the 
parents;  and,  therefore,  I  think  the  word  "or^*  between  ihe 
words  "without  having  made  any  wilV  and  the  words 
"  without  leaving  issue,"  etc.,  must  be  construed  as  ^^  and." 
It  would  be,  I  think,  contrary  to  his  intention  to  hold 
that  in  the  event  of  .  .  .  both  dying  intestate  the  ex- 
ecutory devise  over  should  take  eflEect,  notwithstanding  issue 
surviving;  and,  therefore,  I  think  it  is  a  case  in  which  .  .  . 
"  or ''  must  be  construed  as  "  and." 

It  has  long  been  settled  that  in  a  devise  of  real  estate  to 
A.  and  his  heirs,  and  in  case  of  his  death  under  21,  or  without 
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issue,  over,  the  word  "or"  is  construed  '^and,"  and  con- 
sequently the  estate  does  not  go  over  to  the  ulterior  devisee, 
unless  both  the  specified  events  happen:  see  Jarman,  6th  Am. 
ed.,  pp.  506-7,  and  cases  there  cited. 

In  such  a  case  the  testator  evidently  intends  that  a  benefit 
shall  accrue  to  the  issue  through  the  parent,  and  it  would 
be  highly  improbable  that  he  should  mean  that  the  benefit 
should  depend  upon  the  contingency  of  the  devisee  attaining 
majority.  So,  in  this  case,  it  is  highly  improbable  that  the 
testator  should  have  meant  that  if  the  said  children  should 
die  without  making  a  will,  the  issue  should  be  deprived  of 
inheritance,  and  that  the  estate  should  go  over  to  others  not 
connected  with  the  testator  in  blood  relationship. 

I  am  of  the  opinion  that  under  this  will  if  both  Mary 
Chandler  and  John  Chandler  should  die  without  either  of 
them  making  a  will  and  without  either  of  them  leaving  chil- 
dren, the  executory  devise  would  take  effect,  but,  if  either 
of  them  should  leave  a  will  or  leave  children,  the  executor}^ 
devise  to  Eliza  McDonald's  heirs  will  not  take  effect;  and, 
subject  only  to  both  of  these  events  not  happening,  I  think 
John  Chandler  can  make  a  good  title  in  fee  simple  to  the 
property. 


MacMahon,  J.  April  25th,  1905. 

WEEKLY  COURT. 

Re  HARRIS,  CAMPBELL,  AND  BOYDEN  FURNITURE 

CO.  OF  OTTAWA. 

DOUGLAS'S  CASE. 

Company  —  Winding-up  —  Contributory  —  Shares  Issued  as 
Paid  up — Jurisdiction  of  Master  to  Inquire  as  to  Actual 
Payment. 

Appeal  by  C.  A.  Douglas  from  report  of  local  Master  at 
Ottawa  (reasons,  ante  514)  whereby  the  appellant  was  held 
to  be  a  contributory  to  the  company  in  winding-up  proceed- 
ings in  the  sum  of  $2,000  on  account  of  30  shares  of  the 
capital  stock  of  the  company  of  the  par  value  of  $100  per 
share. 

G.  F.  Henderson,  Ottawa,  for  appellant. 

M.  J.  Gorman,  K.C.,  for  the  liquidator. 


i 
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MacMauon^  J.  (after  setting  out  the  facts  at  length)  :— 
The  winding-up  order  is  dated  4th  April,  1904,  two  years 
after  the  cra-tificateB  for  the  30  shares  of  paid  up  stock  were 
issued  to  the  appellant,  who  accepted  the  stodc  as  being  fnllj 
paid  up;  and  where  certificates  are  issued  for  fully  paid  up 
stock,  as  said  by  Sir  Henry  Strong  in  Be  Hess  Manufacturing 
Co.,  23  S.  C.  B.  at  p.  653,  the  Master  under  the  winding-up 
order  has  no  jurisdiction  to  eutertain  the  question  of  lia- 
bility, that  question  being  one  which  could  only  be  properly 
litigated  in  an  action  in  due  form  instituted  by  the  liquidator 
on  behalf  of  the  company. 

Appeal  allowed  with  costs. 


MacMahon,  J.  April  25th,  1905. 

TRIAL. 

MOBAN  V.  WOODSTOCK  WIND  MOTOB  CO. 

Sale  of  Goods — Warranty — Breach — ^Damages — Costs. 

Action  to  recover  damages  for  breach  by  defendants  of  a 
warranty  given  by  them  in  connection  with  a  windmill  sold 
to  plaintiffs. 

E.  M.  Young,  Picton,  for  plaintiff. 

J.  G.  Wallace,  Woodstock,  for  defendants. 

MacMahon,  J.: — On  11th  February,  1904,  plaintiff  gave 
to  defendants  an  order  for  a  steel  wind-motor  which  was  to 
be  erected'  on  plaintiff's  farm.     .    .     . 

On  the  back  of  the  order  the  following  warranty  was 
indorsed  by  defendants:  "  We  warrant  the  steel  wind-motor 
when  properly  erected  to  be  self-regulating,  easy  running, 
and  the  most  durable  machine  made.  We  also  agree  that 
should  the  tower  blow  down  or  the  mill  leave  the  tower  within 
one  year  after  erection  by  storms  from  which  no  other  wind- 
mills in  the  vicinity  suffered,  we  will  re-erect  or  replace  it 
with  another  mill,  free  of  .charge.  Should  any  of  its  parts 
be  found  defective  on  account  of  poor  material  or  poor  work- 
manship, we  agree  to  furnish  such  part  f.o.b.  cars  Wood- 
stock, on  the  defective  parts  being  shewn  to  us.  We  guaran- 
tee outfit  against  frost/' 
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The  price  of  the  mill  was  $250,  of  which  $100  was  paid  in 
cash,  and  plaintiff  gave  his  promissory  notes  for  $100  and 
$50  for  the  balance. 

When  the  order  was  given,  the  system  to  be  adopted  was 
what  is  called  the  suction  system,  and  ...  a  change  was 
effected  from  that  to  what  is  known  as  the  triangular 
system.     .     .     . 

The  whole  of  the  work,  including  the  digging  of  the  well, 
which  was  necessitated  by  the  adoption  of  the  triangular 
system,  was  performed  by  defendant  company.     .     .     . 

Between  25th  September  and  25th  October  the  mill,  ac- 
cording to  plaintifiPs  evidence,  worked  fairly  well,  and  it  was 
while  the  mill  and  machinery  were  so  working  that  plaintiff 
paid  the  $100  in  cash  and  gave  his  notes  for  the  balance  of 
the  price.  .  .  .  Plaintiff  said  the  mill  failed  to  work 
and  broke  down  entirely  about  the  middle  of  December.  .  * .  . 

All  the  breakages  could  be  made  good  and  all  the  defects 
remedied  by  a  competent  workman  in  a  few  days,  for  which 
$50  will  more  than  compensate. 

There  will  be  judgment  for  $50  .  .  .  with  costs  on 
Division  Court  scale,  and  without  the  right  to  defendants 
to  set  off  High  Court  costs. 


Teetzel,  J.  April  25th,  1905. 

CHAMBERS. 

TOWNSHIP  OF  ELMSLEY  v.  MILLER. 

Discovery  —  Production  of  Documents — Privilege — Evidence 
Produced  in  Contemplation  of  Litigation. 

Appeal  by  plaintiffs  from  order  of  local  Judge  at  Perth 
requiring  plaintiffs  to  file  a  further  and  better  affidavit 
on  production. 

C.  A.  Moss,  for  plaintiffs. 

Grayson  Smith,  for  defendants. 

Teetzel,  J.: — Defendants  are  owners  of  land  through 
which  a  roadway  runs,  and  the  question  to  be  determined  in 
the  action  is  whether  such  roadway  is  a  public  highway  or 
not. 


I 
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The  defendante  all^e  that  it  is  not  a  public  highway, 
but  that  it  is  thein  own  property,  and  in  assertion  of  their 
rights  have  placed  obstructions  upon  it. 

On  10th  June  last,  some  two  or  three  months  before  the 
commencement  of  the  action,  a  number  of  persons  interested 
in  having  the  road  maintained  as  a  public  highway,  and  the 
defendants,  appeared  at  a  meeting  of  the  council  of  the 
plaintiff  corporation,  and,  after  some  discussion,  a  resolution 
was  passed  by  the  council  under  which  Messrs.  Sparham  and 
McCue,  solicitors,  were  authorized  and  empowered  to  thor- 
oughly investigate  the  right  of  the  township  to  use  the  road 
as  surveyed  and  set  out  in  a  certain  by-law  passed  in  1852, 
or  the  present  travelled  road,  being  the  road  in  question,  and 
to  secure  all  possible  evidence  and  make  all  searches  they 
may  think  necessary  and  to  report  the  result  of  their  investi- 
gations to  council,  and  to  give  their  opinion,  and  if  they 
felt  doubtful  on  any  vital  question,  to  obtain  advice  from  a 
Toronto  counsel  and  report. 

Pursuant  to  this  resolution,  the  solicitors  proceeded  to 
obtain  information,  and  secured  a  number  of  statutor}*^  de- 
clarations from  different  persons  respecting  the  road  in  ques- 
tion, and  upon  such  information  the  solicitors,  on  the  29th 
October,  reported  to  the  council  that  the  road  in  question, 
in  their  opinion,  is  a  public  highway,  and  that  the  councal 
had  jurisdiction  over  it. 

Shortly  afterwards  this  action  was  commenced  against 
the  defendants,  in  consequence  of  their  resisting  the  user 
of  the  road  as  a  public  highway,  and  the  question  involved 
in  the  appeal  is  whether  these  statutory  declarations,  for 
which  in  the  affidavit  on  production  a  claim  of  privilege  is 
made  as  "  being  part  of  the  plaintiffs'  case  and  prepared  for 
the  instruction  of  counsel  and  prepared  specially  for  this 
litigation  and  in  contemplation  thereof,  and  contain  the 
names  of  plaintiffs'  witnesses  and  the  evidence  which  such 
witnesses  may  give  at  the  trial  of  this  action,"  should  be 
produced. 

There  was  some  evidence  of  conversations  at  and  after 
date  of  said  meeting  between  the  reeve  and  the  township 
solicitors,  on  the  one  hand,  and  defendants  and  their  solici- 
tors on  the  other,  indicating  a  willingness  at  the  time  for  the 
defendants  to  join  in  getting  information,  and  that  any 
information  obtained  would  be  open  to  all  interested  parties. 
Before  the  action  was  commenced,  it  does  not  appear  that 
the  defendants  availed  themselves  of  the  privil^e  either  of 
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taking  part  in  getting  the  information  or  in  inspecting  it, 
and  the  question  now  is,  whether,  after  action,  the  defendants 
are  entitled  to  production  and  inspection  of  the  written  in- 
formation or  evidence  obtained  before  the  action  by  the 
solicitors  for  plaintiffs. 

I  am  of  opinion  that  defendants  are  not  entitled  to  such 
production  and  inspection.  While  the  information  was  not 
obtained  for  the  purpose  of  supporting  an  action  expressly 
contemplated  at  the  time  the  instructions  were  given  to  the 
solicitors,  it  must  have  been  contemplated  that  if.  the  report 
of  the  solicitors  was  that  a  highway  existed,  an  action  would 
be  brought  against  the  defendants  for  obstructing  it,  if  they 
persisted  in  disputing  that  it  was  a  highway,  in  which  event 
the  information  obtained  by  the  solicitors  would  be  neces- 
sary to  assist  them  in  prosecuting  such  action. 

I  do  not  think  it  is  necessary  that  at  the  time  the  resolu- 
tion was  passed  an  action  should  have  been  actually  decided 
upon  in  order  to  disentitle  defendants  to  claim  the  privi- 
lege now  set  up. 

The  immediate  purpose  of  the  information  was  to  aid 
the  solicitors  in  forming  an  opinion  as  to  the  legal  rights  of 
plaintiffs  in  reference  to  the  road,  and  I  think  also  such  in- 
formation obtained  by  the  solicitors  for  that  purpose  is 
privileged  from  production  in  an  action  brought  as  the  result 
of  the  opinion  formed  by  the  solicitors.     .     .     . 

[Reference  to  Southwarfc  v.  Quick,  3  Q.  B.  D.  315;  Leroyd 
V.  Halifax,  [1895]  1  Ch.  686.] 

The  appeal  will,  therefore,  be  allowed,  with  costs  to  the 
successful  party  in  the  action. 


Magee,  J.  April  26th,  1905. 

WEEKLY  COURT. 

Re  DILLON  AND  TOWNSHIP  OF  CARDINAL. 

Municipal  Corporations — By-law — Local  Option — Voting  on 
By-law- — Irregularities  —  Publication  of  By-law  —  Desig- 
nation of  Newspaper  by  Council — Appointment  of  Agents 
or  Scrutineers — Persons  n^t  Entitled  to  Vote — Compart- 
ments for  Voters — Secrecy  of  Ballot — Presence  of  Strangers 
in  Polling  Place — Duties  of  Returning  Officer  at  Close  of 
Poll 

Application  by  two  voters  and  hotelkeepers  in  the  village 
of  Carrlinal   to  quash   a  "local  option  by-law"  passed  by 
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the  village  council  for  prohibiting  the  sale  by  retail  of  in- 
toxicating liquors  within  the  village. 

G.  H.  Watson,  K.C.,  and  P.  K.  Halpin,  Prescott,  for 
applicants. 

W.  E.  Middleton,  for  village  corporation. 

Magee^  J.: — Such  by-laws  in  incorporated  villages  are 
authorized  by  sec.  141  of  the  Liquor  Ldcense  Act,  K.  S.  0. 
189^  ch.  245,  but  that  section  requires  that  before  being 
finally  passed  they  shall  be  duly  approved  of  by  the  dectors 
in  the  manner  provided  by  the  sections  in  that  behalf  of  the 
Municipal  Act. 

Sections  338  to  374  of  the  latter  Act  prescribe  certain 
proceedings  for  ascertaining  the  assent  of  the  electors  to 
by-laws  for  which  it  is  a  requisite,  and  of  these  sec.  351 
directs  that  the  proceedings  at  the  poll  and  for  and  incidental 
thereto  shall  be  the  same,  as  nearly  as  may  be,  as  at  munici' 
pal  elections,  and  makes  sees.  138  to  178  and  180  to  206 
applicable  except  in  so  far  as  otherwise  provided. 

This  by-law  was  submitted  to  the  electors  on  2nd  Janu- 
ary, 1906,  at  the  same  time  as  the  annual  municipal  elec- 
tions, and  was  declared  by  the  clerk  to  have  been  carried  by 
a  vote  of  123  against  114,  which  figures,  however,  on  a 
scrutiny  of  the  ballots  before  the  County  Court  Judge,  were 
changed  to  124  and  117  respectively,  leaving  a  majority  of 
only  7  in  its  favour.  It  was  finally  passed  by  the  council 
on  9th  January,  1905. 

The  applicants  complain  that  the  requirements  of  the 
Municipal  Act  were  not  complied  with.  They  state  20 
grounds.  .  .  .  Those  urged  may  be  classed  under  8 
heads: — 

1.  That  no  newspaper  was  designated  by  the  coimcil,  as 
the  Act  requires,  wherein  the  by-law  should  be  published. 

2.  Non-appointment  of  one  person  to  attend  the  polling 
on  behalf  of  those  interested  on  each  side. 

3.  Persons  being  allowed  to  vote  who  were  not  so  en- 
titled. 

4.  Absence  of  a  compartment  wherein  a  voter  could  mark 
his  ballot  screened  from  observation. 

5.  Presence  of  other  persons  in  the  compartment  with 
the  voter. 
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6.  Allowing  other  persons  to  be  in  a  position  to  see  how 
the  voter  marked  his  ballot. 

7.  Allowing  persons  to  be  in  the  polling  place  who  were 
not  entitled  to  be  there. 

8.  Non-performance  by  the  returning  oflBcer  of  various 
duties  required  of  him  at  and  after  the  close  of  the  poll. 

Let  us  take  these  in  their  order. 

First:  sub-sec.  2  of  sec.  338  of  the  Municipal  Act  is 
relied  on  as  requiring  that  the  council  shall  by  resolution 
designate  the  newspaper  in  which  the  by-law  with  notice  of 
the  polling  is  to  be  published,  and  Mr.  W.  H.  Dillon,  a  mem- 
ber of  the  council,  makes  affidavit  that  the  council  did  not 
do  so.  It  is  shewn,  however,  that  in  March,  1904,  a  resolu- 
tion had  been  passed  awarding  to  the  proprietor  of  the  St. 
Lawrence  "  News,^*  published  in  the  neighbouring  village  of 
Iroquois,  for  a  fixed  sum,  all  general  printing  and  advertis- 
ing of  the  village  for  the  year  1904,  and  that  Iroquois  is  the 
nearest  municipality  wherein  a  newspaper  is  published,  and 
the  by-law  and  notice  were  published  in  that  paper  accord- 
ingly. The  reeve  also  makes  affidavit  that  he  inserted  the 
name  of  the  newspaper  in  the  notice  at  the  council  board. 
It  is  not  clear  that  the  Act  requires  the  particular  newspaper 
to  be  designated,  or  more  than  the  locality  of  its  publication. 
However,  I  am  of  opinion  that  the  previous  standing  resolu- 
tion was  sufficient.  Even  if  it  were  not,  the  statute  has  been 
substantially  complied  with.  .  .  .  See  In  re  Salter  and 
Township  of  Beckwith,  4  0.  L.  R.  51,  1  0.  W.  R.  266;  Re 
Pickett  and  Township  of  Wainfleet,  28  0.  R.  464;  Re  Fen- 
ton  and  County  of  Simcoe,  10  0.  R.  27;  In  re  Lake  and 
County  of  Prince  Edward,  26  C.  P.  173.. 

Next:  as  to  appointment  of  agents  or  scrutineers  under 
sec.  342.  It  is  shewn  that  the  reeve  did  appoint  not  only 
one  agent  for  each  side  to  attend  the  polling,  but  two.  This 
ground,  therefore,  fails,  whatever  effect  the  presence  of  the 
additional  agent  in  the  polling  place  may  have  under  the 
5th  class  of  objections. 

Third:  as  to  persons  being  allowed  to  vote  who  were  not 
entitled.  The  applicants  read  affidavits  of  10  persons  who 
say  their  names  were  on  the  list  and  they  voted.  They  assert 
either  that  they  were  not  qualified  to  vote  or  state  facts  from 
which  it  is  argued  that  they  were  not.  These  10  persons  are 
W.  Bearsford,  E.  Shaver,  M,  L.  Connolly,  B.  Yan  Camp,  E. 
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Galbraith   (an  alien),  J.   T.   Moore,  John  Whalen,   W.  J. 
Woodland,  B.  Tyo,  and  P.  McLean.    .     .    .    The  persone 
entitled  to  vote  on  this  by-law  were  those  entitled  to  vote  at 
municipal  elections :  see  Ke  Croft  and  Town  of  Peterborough, 
17  A.  R.  21.     The  sections  material  here  as  to  qualification 
are  sees.  86,  89,  116,  and  the  forms  of  oaths  to  be  taken  by 
the  four  classes  of  voters  when  required  under  sees.  112  to 
115.     Under  sec.  86  freeholders  need  not  be  residents,  but 
other  voters  must;  and  by  sec.  116  the  voter  may  select 
which  form  of  oath  he  will  take.    Reading  the  affidavits  in  the 
light  of  these  sections,  E.  Shaver  and  P.  McLean  were  duly 
qualified,  and  both  make  subsequent  affidavits  for  the  re- 
spondents shewing  that  they  were  so.    B.  Tyo  does  the  same, 
and  adds  that  he  voted  against  the  by-law.    This  leaves  only 
7    votes    allied    to    be    bad,    and    of    these    B.    Van 
Camp    makes     a     subsequent    affidavit     for     respondents 
stating   that   he   was  asked   by   both   applicants    to    vote 
against  the  by-law,  and  did  so,   and    was    assured  by  one 
of  them  that  he  was  duly  qualified.     If  matters  so  rested, 
there  would  be  one  bad  vote  against  the  by-law  and  6  bad 
votes  as  to  which  there  would  be  no  evidence  to  shew  (m 
which  side  they  were  cast.     The  fact  that  these  6  persons 
are  most  willing  to  assist  in  quashing  the  by-law  by  making 
affidavits  of  their  own  illegal  acts  hardly  induces  one  to 
infer  that  they  voted  for  it;  but  it  is  shewn  that  two  of 
them,  Moore  and  Galbraith,  were  driven  to  or  toward  the 
poll  by  one  applicant  and  the  son  of  the  other.    Bearsford's 
affidavit  is  qualified  in  a  way  which  does  not  make  it  clear 
he  was  not  entitled  to  vote.    Even  if  all  6  had  no  right,  and 
if  it  were  possible  that  they  voted  for  the  by-law,  the  striking 
oflf  that  number  would  still  leave  a  majority  of  2. 

Besides  these  10  affidavits,  the  applicants  read  another 
made  by  Matthew  Sim  that  his  son  was  on  the  list  and  voted, 
and  was  under  21  years  of  age.    He  does  not  give  any  in- 
formation as  to  how  he  knew  that  his  son  voted,  and   his 
affidavit  is  therefore  of  no  value,  but  he  makes  a  subsequait 
affidavit  for  respondents,  repeating  that  his  son  voted,  and 
adding  that  he  has  reason  to  believe  that  his  son  voted  against 
the  by-law.     If  his  belief  is  in  accordance  with  fact,  the 
majority  would  be  increased  by  one.     The  inference  one  is 
strongly  tempted  to  draw  is,  that  the  by-law  was  carried  by 
15  instead  of  7.    Be  that  as  it  may,  the  objections  of  this 
class  fall  to  the  ground  on  the  facts.    It  was  urged  for  the 
respondents  that  there  could  not  be  an  inquiry  into  the  val- 
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idity  of  votes  cast  on  either  side,  and  that  no  instance  of  one 
is  reported,  and  that  sec.  89  makes  the  voters'  list  final,  and 
sec.  200  protects  a  voter  from  having  to  disclose  how  he 
marked  his  ballot,  and  that  the  only  protection  is  to  requirie 
the  voter  to  be  sworn  at  the  poll.  Whether  it  be  that  such 
an  inquiry  has  not  been  actually  necessary  in  any  case,  Mr. 
J'ustice  Britton  in  In  re  Salter  and  Township  of  Beckwith, 
4  O.  L.  B.  51,  1  0.  W.  R.  266,  found  that  the  objections  to 
certain  voters  on  a  local  option  by-law  based  on  non-quali- 
fication were  not  well  founded  in  fact.  In  In  re  Coe  and 
Township  of  Pickering,  24  U.  C.  R.  439,  where  a  by-law 
under  the  Temperance  Act  of  1864  was  in  question,  the 
possibility  of  the  Court  in  banco  having  to  enter  upon  such 
a  scrutiny  was  not  viewed  with  equanimity.  A  majority 
obtained  by  illegal  votes  does  not  present  itself  as  not  being 
an  illegality  such  as  the  statute  contemplates  as  a  ground  for 
quashing. 

Fourth:  as  to  the  absence  of  a  screened  compartment. 
This  is  disproved  in  fact.  It  is  shewn,  indeed,  that  there 
were  two  compartments  in  either  of  which  a  voter  could  mark 
his  ballot  in  secrecy.  It  was  then  argued  for  the  applicants 
that  there  was  no  right  to  have  more  than  one,  and  that  the 
presence  of  two  voters  at  once  in  the  polling  place  was  ir- 
regular, but  this  comes  under  the  7th  class. 

Fifth :  as  to  the  presence  of  other  persons  with  the  voter 
in  the  compartment.  This  is  negatived  in  fact.  The  only 
instance  alleged  was,  that  the  son  of  a  Mr.  Crawford,  a  voter 
who  was  partly  crippled,  went  with  him  into  the  compart- 
ment while  he  marked  his  ballot.  Mr.  Crawford  makes  affi- 
davit that  his  son  only  assisted  him  to  the  compartment,  but 
stepped  back  and  did  not  enter  it  and  did  not  see  him  mark 
his  ballot.  The  presence  of  the  son  in  the  polling  place 
comes  imder  the  7th  class. 

Sixth:  allowing  other  persons  to  be  in  a  position  to  see 
how  the  voter  marked  his  ballot.  There  is  no  proof  of  this, 
and  it  is  negatived.  The  only  basis  for  it  other  than  Mr. 
Crawford's  case  is  that  a  number  of  persons  were  allowed  in 
the  further  end  of  the  hall  in  which  the  polling  took  place. 
They  were  about  39  feet  distant  from  the  nearer  of  the  two 
compartments,  and,  although  they  could  see  a  voter  going 
in,  they  could  not  see  how  he  marked  his  ballot. 

Seventh:  allowing  persons  to  be  in  the  polling  place  who 
were  not  entitled  to  be  there.     The  polling  was  held  in  the 
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municipal  hall  of  the  village.  .  .  .  The  hall  -  .  • 
is  about  32  feet  in  width  andl  68  feet  in  length.  .  .  .  The 
end  opposite  the  entrance  door  is  occupied  by  a  raised  stage 
or  platform  taking  up  about  18  feet  of  the  length.  The 
seats  in  the  body  of  the  hall  in  front  of  this  stage  were  on 
polling  day  moved  close  together,  leaving  a  clear  space  20 
feet  wide  all  across  the  hall  in  front  of  the  stage  between  it 
and  the  seats.  This  clear  space  was  used  as  the  polling 
place.  An  aisle  or  passage  led  down  the  middle  of  the  hall 
from  it  towards  the  door  for  the  voters  to  come  and  go.  The 
seats  when  put  close  together  took  up  about  22  feet  more 
of  the  length,  leaving  another  clear  space  about  8  feet  wide, 
and  all  across  the  hall  next  the  entrance  door.  It  is  said 
that  sometimes  as  many  as  30  persons  altogether  would  be 
in  the  hall,  but  it  is  not  shewn  that,  except  in  these  instances, 
any  one  other  than  the  ofiScers  and  agents,  constable,  and 
voters  actually  engaged  in  voting,  were  ever  nearer  the  polling 
place  than  this  8-foot  space,  in  which  there  was  a  stove.  The 
constable  was  instructed  to  k^p  all  others  back,  and  all  but 
the  returning  officer  and  agents  were  put  out|  of  the  hall  when 
the  ballots  were  being  counted.  These  arrangements  at  the  poll- 
ing place  have  been  usual  for  years  at  all  elections  in  Cardi- 
nal. There  would  be  nothing  to  prevent  persons  in  the  8- 
foot  space  from  seeing  the  voters  going  forward  to  the  re- 
turning officer's  table,  25  or  30  feet  distant,  and  what  took 
place  there  might  be  seen,  but  could  not  ordinarily  be  heard. 
It  is  said  that  on  several  occasions  there  were  as  many  as  3 
voters  at  once  in  the  polling  place  itself,  one  in  each  com- 
partment marking  his  ballot,  and  a  third  at  the  table  apply- 
ing for  one.  The  3  instances  referred  to  of  others  being 
allowed  in  this  space  are  those  of  young  Crawford  while 
assisting  his  father;  one  Baker,  who  on  one  occasion  went 
forward  and  spoke  to  the  returning  officer;  and  one 
Feeder.  It  is  not  alleged  that  any  voter  was  in  the  poll- 
ing place  while  Baker  was  there.  Feeder,  it  is  alleged, 
sat  about  14  feet  from  the  ballot  box,  and  on  the  side  of  the 
front  lines  of  seats,  and  checked  off  the  voters  with  a  voters" 
list  as  they  polled  their  votes,  and  left  that  seat  and  went  to 
other  parts  (not  stated)  of  the  hall,  and  returned  at  inter- 
vals during  the  greater  part  of  the  polling.  .  .  .  There 
is  no  hint  that  any  one  but  the  returning  officer  objected  to 
Feeder^s  presence,  so  it  would  seem  hardly  probable  that  he 
was  there  long. 
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It  is  said  that  the  presence  of  so  many  persons  is  con- 
trary to  the  Act  and  destroys  the  secrecy  of  the  ballot,  and 
that  there  should  be  only  one  compartment  for  ballot  mark- 
ing, one  voter,  and  one  agent  on  each  side,  present  at  one 
time,  besides  the  returning  officer  and  poll  derk,  who  with 
the  agents  are  sworn  to  secrecy. 

As  to  the  persons  in  the  space  at  the  entrance  door,  I 
would  hold  that  they  were  not  in  fact  in  the  polling  place, 
which  was  the  space  22  feet  distant  and  separated  from  them 
by  the  rows  of  seats. 

As  to  the  presence  of  more  than  one  voter  at  a  time,  a 
word  may  be  necessar}'.  Section  145  requires  that  every 
polling  place  shall  be  furnished  with  a  compartment  in  which 
the  voters  can  mark  their  votes  secure  from  observation. 
Taken  literally  sec.  145  does  not  exclude  the  idea  of  several 
voters  at  once  in  the  one  compartment  if  it  is  large  enough 
or  so  constructed  as  to  permit  of  secrecy  for  each.  .  .  . 
As  polling  time  is  only  8  hours,  and  voters  come  at  some 
hours  in  greater  numbers  than  at  others,  and  at  some  muni- 
cipal elections  there  are  several  and  sometimes  complicated 
ballots  to  be  marked,  it  might  be  impracticable  to  take  the 
vote  if  only  one  at  a  time  were  admitted. 

The  object  of  subdivisions  was  to  prevent  crowding. 
I  do  not  think  the  necessity  of  providing  one  excludes  the 
idea  of  providing  more,  if  deemed  necessary  for  convenience 
and  dispatch. 

Then  it  is  said  that  the  Act  contemplates  not  only 
secrecy  as  to  how  a  man  votes,  but  as  to  whether  he  has  voted, 
and  therefore  no  one  unpledged  to  secrecy  should  be  allowed 
to  know  whether  a  voter  asks  for  or  deposits  a  ballot  paper, 
and  for  this  the  form  of  declaration  of  secrecy,  schedule  I., 
prescribed  by  sec.  199,  is  referred  to  as  containing  a  promise 
not  to  disclose  the  name  of  any  person  "  who  has  voted,'^ 
nor  how  he  has  voted.  Looking  at  sees.  162,  198,  and  367, 
it  would  be  questionable  whether  voting  meant  anything  but 
the  actual  marking  of  the  ballot,  and  in  Re  Canada  Tem- 
perance Act  and  City  of  St.  Thomas,  9  0.  R.  154,  Mr. 
Justice  Rose  considers  a  vote  the  expression  of  a  choice,  and 
a  rejected  ballot  apparently  not  a  vote.  It  is  as  important 
to  keep  secret  whether  a  man  has  improperly  marked  or  left 
unmarked  his  ballot  as  how  he  marked  it.  It  is  not  import- 
ant to  know  whether  he  applied  for  or  deposited  one.  If 
the  Act  were  read  so  as  to  forbid  that,  it  would  in  practice 
be  futile,  and  if  it  could  be  made  effective  it  would  be  harm- 
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fuL  as  it  would  tend  to  aid  and  shield  persons  improperly 
voting  more  than  once.  Apart  from  the  form  in  schedule  I., 
there  is  nothing  in  the  sections  referring  to  secrecy  (sees. 
198  and  367),  or  elsewhere  in  the  Act  to  indicate  that  secrecy 
upon  the  subject  of  depositing  a  ballot  is  required.  Now 
schedule  I.  does  not  apply  and  would  not  be  suitable  to  voting 
on  by-laws.  For  them  the  form  in  schedule  M.  is  provided, 
and  sec.  351,  in  making  sees.  180  to  206  applicable  to  by-law 
voting,  expressly  says  ''except  in  so  far  as  herein  otherwise 
provided.'^  The  form  of  declaration  in  schedule  M.  makes 
no  promise  of  secrecy  as  to  whether  the  elector  has  voted.  So 
that  there  is  no  objection  on  that  score  to  any  one  seeing  the 
requisition  for  or  deposit  of  a  ballot  paper  as  to  a  by-law, 
and  the  presence  in  the  polling  place  of  other  electors  who 
are  voting  would  seem  unobjectionable. 

As  to  the  number  of  agents  or  scrutineers,  sec.  342,  re- 
lating to  voting  on,  by-laws,  provides  for  the  appointment  by 
the  reeve  of  "  one  person  to  attend  at  each  polling  place  "  on 
behalf  of  those  interested  on  each  side,  and  by  sec.  345,  in 
the  absence  of  such  person,  an  elector  may  take  his  place,  and 
sec.  346,  like  see.  173,  provides  that  no  person  shall  be  en- 
titled or  admitted  to  be  present  in  any  polling  place  other 
than  the  officers,  clerks,  and  persons  or  electors  authorized  to 
attend  as  aforesaid. 

Why  only  one  agent  on  each  side  is  mentioned  it  would 
be  difficult  to  say.  Two  are  allowed  at  the  comparatively 
less  important  function  of  summing  up  the  votes.  Section 
175  allows  -two  agents  for  each  candidate  at  municipal  elec- 
tions. The  like  number  are  allowed  at  Provincial  and  Do- 
minion elections.  It  was  doubtless  this  which  led  to  the 
mistake  in  tJnis  instance.  In  the  practical  working  out  of  a 
municipal  election  it  frequently  occurs  that  an  elector  wishes 
to  or  can  vote  as  to  only  one,  or  less  than  all,  of  the  several 
offices,  by-laws,  or  questions  before  the  people.  If  he  asks 
for  only  one  of  several  ballots,  there  may  be  a  dozen  or  more 
agents  surrounding  him  who  are  not  interested  in  the  ballot 
he  asks  for,  and  these  will  also  see  the  ballots  after  the  close 
of  the  poll.  The  restriction  as  to  number  of  agents  present 
is  manifestly  one  of  convenience,  combined  with  protection 
of  all  interests  and  of  the  principle  of  secrecy  as  to  the  actual 
marking  of  the  ballots. 

In  Regina  ex  rel.  Preston  v.  Touchbum,  6  P.  R.  344,  the 
objections  raised  were  much  tfie  same  as  here,  except  as  to  the 
number  of  agents,  and  Chief  Justice  Harrison  refused  to 
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avoid  the  election,  as  he  saw  no  ground  for  thinking  that  the 
result  would  have  been  different  if  the  irregularities  com- 
plained of  had  not  occurred.  As  he  says,  "  the  thing  to  be 
obtained  is  a  fair  election,  substantially  according  to  law, 
and  if  this  appear  to  have  taken  place,  resulting'  in  a  ma- 
jority to  some  one  or  more  of  the  candidates,  that  result 
should  not  be  disturbed  merely  because  some  oflBcer  or  person 
has  disregarded  or  neglected  some  direction  of  the  statute 
deemed  necessary  by  the  legislature  to  secure  a  proper  elec- 
tion/' And  again:  "Officers  and  others  who  violate  the 
directions  of  such  an  Act  are  liable  to  be  punished  in  the  man- 
ner the  Act  prescribes,  but  in  the  absence  of  some  express 
declaration,  it  would  be  manifestly  inconvenient  and  unjust 
to  set  aside  the  election  for  the  mere  irregularity  or  mis- 
conduct of  the  officers  or  others  than  the  candidates  con- 
cerned in  the  election."  In  numerous  other  cases  similar 
remarks  have  been  made  by  Courts  and  Judges.  In  Be 
Pickett  and  Township  of  Wainfleet,  28  0.  B.  464,  Mr.  Jus- 
tice Osier  says  (p.  468) :  "  Everything  was  conducted  in  the 
loosest  way  and  with  a  disregard  of  the  plain  directions  of 
the  Act  which  is  surprismg.  Had  there  been  nothing  else, 
it  is  possible  that  the  election  might  have  been  upheld  imder 
sec.  n5"  (corresponding  to  sec.  204  of  the  present  Act), 
"  even  as  against  those  I  have  noted."  In  that  case  he  set 
aside  a  by-law  repealing  a.local  option  by-law,  but  apparently 
only  on  the  ground  of  absence  of  proper  notices  to  the  public* 
In  this  present  case  there  is  the  presence  of  the  two  extra 
agents  at  the  counting  of  the  ballots.  They  had  made  the 
declaration  as  to  secrecy.  There  is  no  suggestion  of  any- 
thing having  occurred  which  in  any  way  affected  the  result, 
and  I  see  no  reason  to  interfere  with  the  actual  decision  of 
the  election  previously  given,  merely  because  these  two  per- 
sons were  present  at  its  ascertainment. 

The  8th  and  last  class  of  objections  covers  several  acts 
of  omission  and  commission  by  the  returning  officer.  They 
mostly  are  sought  to  be  made  out  by  the  poll  clerk,  who  has 
made  3  affidavits  for  the  applicants  to  prove  breaches  of  the 
law  to  which  he  was  himself  a  party.  He  light-heartedly 
swears  that  the  voting  was  conducted  in  a  loose,  irregular, 
improper,  and  illegal  manner,  and  that  the  returning  officer 
at  the  close  of  the  poll  did  not  perform  the  duties  required 
of  him,  but  he  does  not  hint  that  he  or  any  one  else  sug- 
gested anything  better.  If,  before  assuming  the  duties  of 
poll  clerk,  he  had  taken  a  small  part  of  the  pains  which 
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presumably  he  must  since  have  been  at  to  acquire  the  know- 
ledge to  enable  him  to  swear  that  what  he  and  the  returning 
officer  had  done  was  illegal,  he  might  have  saved  the  village 
this  litigation.  It  appears  that  at  the  close  of  the  poll  the 
ballots  were  counted  in  the  regular  way  in  presence  of  the 
agents  for  both  parties,  and  the  result  announced  to  them 
by  the  returning  oflScer  as  123  for  and  114  against  the  by-law, 
and  9  rejected  ballots.  The  agents  seem  to  have  been  satis- 
fied, for  they  left  the  returning  oflBcer  and  poll  clerk  to  finish 
their  duties  without  waiting  to  have  a  statement  drawn  up  or 
signed  under  sec.  359,  or  to  seal  the  packets  of  ballots,  etc., 
under  sec.  361.  By  the  time  these  ballots  were  counted  and 
the  result  announced,  it  was  6  o'clock,  and  there  were  other 
ballots  to  count  for  the  municipal  election,  and  the  hall  had 
to  be  made  ready  for  some  public  entertainment  on  that  even- 
ing, and  apparently  considering  that  the  more  important 
part  of  the  work  had  been  done,  and  being  left  alone,  it  was 
decided  to  complete  the  other  necessary  formalities  at  the 
returning  officer's  house.  So  the  returning  officer  put  the 
ballots  in  the  ballot  box,  and  he  and  the  poll  clerk  went  to 
their  respective  homes  for  supper.  The  poll  clerk  joined 
him  at  about  7.20  p.m.,  and  they  went  on  with  their  work, 
adding  up  the  poll  book  and  making  out  the  statement,  etc., 
and  after  about  an  hour  and  a  half  the  poll  clerk  left  the 
house,  accompanied  by  the  returning  officer.  He  says  the 
latter  put  the  spoiled  ballots  and  rejected  ballots  together 
in  one  envelope,  and  when  they  went  out  the  returning  officer 
left  the  spoiled  and  rejected  ballots,  poll  book,  and  "other 
forms  "  (which  I  would  not  take  to  include  ballots)  on  his 
table  in  the  house,  and  none  of  these  were  sealed  or.  fastened 
in  a  package,  and  that  the  returning  officer's  wife  and 
daughter  and  Mr.  James  Saver  were  then  at  the  house.  It 
does  not  appear  how  long  the  returning  officer  was  absent,  or 
that  any  of  these  three  persons  had  access  to  or  were  ever  iQ 
the  room  in  which  the  papers  were  left.  With  regard  to 
the  spoiled  ballots,  there  is  no  other  reference  to  the  fact 
that  there  were  any,  and  I  would  conclude  from  the  papers 
that  what  the  poll  clerk  calls  the  spoiled  ballots  was  a  single 
ballot  which  the  County  Judge  certifies  he  found  with  the 
rejected  ballots,  and  was  shewn  to  him  to  be  a  ballot  given 
to  a  person  not  on  the  list  and  which  had  not  been  counted. 
The  poll  clerk  himself  speaks  of  such  a  ballot  and  says  it  had 
not  been  put  in  the  ballot  box.  The  returning  officer  may 
not  unreasonably  have  thought  it  should  not  be  put  in  the 
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category  of  spoiled  ballots,  though  not  strictly  a  rejected  one. 
Mr.  Halpin,  the  applicants^  solicitor,  who  attended  on  the 
scrutiny  before  the  County  Judge,  makes  affidavit  of  the 
condition  of  the  books  and  papers  when  produced  there,  and 
the  only  deficiencies  he  mentions  are  that  the  packets  con- 
taining the  ballots  were  not  sealed  with  wax,  and  the  poll 
book  was  not  in  a  sealed  packet,  but  wrapped  in  a  newspaper, 
and  the  ballot  box  was  not  sealed.  Nowhere  does  the  Act 
require  wax  nor  the  sealing  of  the  box,  and,  though  sec.  377 
requires  the  poll  book,  in  the  case  of  by-laws,  to  be  in  a 
packet  with  other  papers,  it  is  to  be  noticed  that  at  elections 
eec.  177  only  requires  it  to  be  delivered  to  the  clerk,  and 
makes  it  open  to  inspection  by  any  elector.  Here  the  clerk 
was  returning  officer  and  deputy  returning  officer  combined. 
The  poll  derk  also  says  that  the  returning  officer  "  did  not 
take  a  note  of  the  objections  made  to  the  four  ballots  ob- 
jected to  and  not  counted,  nor  did  he  number  said  objections 
or  ballots.'^  There  is  no  explanation  of  what  four  ballots 
are  referred  to  or  what  objections.  The  returning  officer  says 
there  were  no  objections  to  his  course.  For  all  that  appears 
no  one  objected  to  any  of  the  ballots  but  the  returning 
officer  himself.  The  County  Judge  rejected  four  ballots  less 
thfui  the  returning  officer.  There  is  no  assertion  that  the 
rejected  ballots  were  not  marked  "rejected,"  or  that  there 
was  any  difficulty  whatever  on  the  scrutiny.  As  the  poll 
clerk  seems  willing  to  disclose  all  the  faults  of  the  day,  it 
may  be  assumed  that  the  separate  packets  of  ballot  papers  re- 
quired by  sec.  361  were  made  up  at  the  polling  place,  though 
not  there  marked  as  to  their  contents  or  sealed  with  the  re- 
turning officer^s  seal.  Withal  there  is  not  a  suggestion  of 
any  tampering  with  ballots  or  results,  or  of  any  injury  being 
done,  or  of  the  irregularities  complained  of  having  in  any  way 
affected  the  result.  The  returning  officer  explains  that  this 
was  his  first  experience,  he  having  been  appointed  clerk  only 
in  March,  1904,  and  says  that  everything  was  done  in  good 
faith,  and  he  did  all  he  could  to  conduct  the  election  fairly 
and  without  fear,  favour,  affection,  or  hope  of  reward  from 
either  side.  Manifestly  the  agents  on  each  side  were  satis- 
fied, for  no  objections  to  anything  is  heard  of  from  any  of 
them.  In  Regina  ex  rel.  Preston  v.  Touchbum,  the  con- 
duct of  the  returning  officer  was  more  objectionable  than  here. 
In  the  cases  cited  for  the  applicants  there  was  the  reasonable 
probability  that  the  result  might  have  been  affected  by  rea- 
son of  the  public  not  having  proper  notice.       Here  there  is 
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not.  The  majority  is  narrow,  but  the  legislature  has  givea 
the  bare  majority  the  right  to  pass  such  measures,  and  sec. 
204  prevents  irregularities  from  rendering  elections  invalid, 
if  it  appears  that  the  election  was  conducted  in  accordance 
with  the  principles  laid  down  in  the  Act,  and  that  such 
irregularity  did  not  affect  the  result.  The  voting  was,  I 
think,  conducted  by  the  returning  ofl&cer,  not  loosely,  but  in  a 
reasonably  careful  manner  and  in  accordance  with  those 
principles.  As  said  by  Chief  Justice  Hagarty  in  In  re 
Huson  and  Township  of  South  Norwich,  19  A.  R.  343, 
*' where  a  rural  population  is  intrusted  with  limited  power 
to  pass  local  laws,  we  must  not  be  hypercritical  as  to  exact- 
itude of  procedure." 

In  view  of  the  cases  already  referred  to,  and  Re  Young 
and  Township  of  Binbrook,  31  0.  R.  108,  and  In  re  Wycott 
and  Township  of  Ernestown,  38  U.  C.  R.  533,  I  do  not  think 
I  should  grant  this  application.  The  motion  is  dismissed 
with  costs. 


Street,  J.  April  27th,  1905. 

TRIAL. 

SIMS  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Injury   to  Person   Crossing   Track — Negligence— 
Contributory  Negligence — Findings  of  Jury — Nonsuit. 

Action  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  Alexander  Sims,  an  infant,  by  an 
engine  of  defendants,  owing  to  negligence  of  defendants,  as 
alleged,  and  expenses  incurred  by  his  father  and  co-plaintiff 
in  consequence  of  these  injuries. 

John  MacGregor,  for  plaintiff. 

W.  R.  Riddell,  K.C.,  and  J.  P.  Mabee,  K.C.,  for  de- 
fendants. 

Street,  J.: — Plaintiff  Alexander  Sims  was  between  18 
and  19  years  of  age,  and  was  employed  as  a  cabinet-maker; 
he  was  injured  at  a  highway  crossing  within  the  limits  of 
the  oitv  of  Toronto  bv  a  train  of  defendants.  ...  He 
was  riding  a  bicycle  in  an  easterly  direction  along  the  south 
side  of  Bloor  street  west  on  23rd  Julv,  1903,  at  about  6 
o'clock  in  the  evening.  He  had  been  along  the  same  road 
several  times:  he  knew  that  defendants'  track  crossed  Bloor 
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street  at  the  point  in  question,  and  knew  that  he  was  approach- 
ing the  track,  and  that  trains  frequently  passed  up  and  down 
upon  it.  The  crossing  itself  is  visible  for  a  considerable 
distance,  being  somewhat  above  the  level  of  the  highway  and 
being  marked  at  the  sides  by  white-washed  fences  and  cross- 
ing boards.  When  he  reached  a  point  137  feet  distant  from 
the  nearest  rail  he  had  an  unobstiucted  view  of  the  track  to 
the  north  of  the  crossing  for  the  distance  of  1,000  feet,  and, 
had  he  looked,  might  have  seen  for  the  whole  of  that  dis- 
tHDce  the  approach  of  a  freight  train  comir.g  south.  He  did 
not  look  either  to  the  right  ci  to  the  left,  and  he  says  that 
bo  was  struck  l>y  the  engine  as  the  front  wheel  of  his  bicycle 
was  crossing  the  westerly  rail  of  the  track,  and  that  until 
the  instant  before  he  was  struck  he  did  not  see  the  engine 
at  all.  He  sa^s  that  if  he  had  seen  the  eivgine  when  he  was 
within  10  feel  of  the  track,  he  could  have  saved  himself  by 
turning  his  bicycle,  as  he  was  not  going  fa^^t'at  the  t^me. 

There  ^-as  some  evidence  that  the  usual  statutory  signals 
were  not  given. 

Defendants'  counsel  mo\ed  for  a  nonsuit  at  the  close  of 
plaintiffs'  case,  and  1  reserved  my  decision  upon  the  motion, 
allowing  the  case  to  go  to  the  jury  m  the  meantime. 

The  jury  found  in  answer  to  questions  submitted  to 
them: 

1.  That  the  statutory  signals  were  not  giyen, 

2.  That  the  engine  struck  plaintiff,  and  that  he  did  not 
run  into  the  engine., 

3.  That  there  was  no  obstacle  to  prevent  plaintiff's  view 
of  the  track  for  the  distance  of  a  quarter  of  a  mile  after  he 
had  passed  the  greenhouse. 

4.  That  plaintiff  could  not  by  using  reasonable  care  have 
avoided  the  accident. 

5.  That  the  cause  of  the  accident  was  the  want  of  proper 
warning. 

6.  That  the  train  was  travelling  at  the  rate  of  15  to  20 
miles  an  hour. 

7.  That  this  was  an  excessive  rate  of  speed. 

8.  They  assessed  the  damages  to  the  plaintiff  who  was 
injured  at  $2,200,  and  to  his  father  at  $300. 

The  greenhouse  mentioned  in  the  answer  to  the  3rd 
question  was  so  placed  that  after  passing  it  there  was  an 
unobstructed  view  for  a  quarter  of  a  mile  up  the  track  dur- 
ing the  progress  of  plaintiff  for  137  feet  along  Bloor  street 
before  he  reached  the  track.     .     .     . 


!i  , 
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According  to  the  latest  authorities,  I  should  have  beea 
wrong  in  withdrawing  the  case  from  the  jury.  The  defence 
that  plaintiff  should  have  looked  out  for  the  train  is  one  of 
contributory  negligence,  and  this  defence,  it  is  now  said, 
must  be  left  to  the  jury :  Morrow  v.  Canadian  Pacific  R.  W. 
Co.,  21  A.  R.  149;  A^alfee  v.  Grand  Trunk  R.  W.  Co.,  1  0.  L. 
R.   224. 

The  motion  for  nonsuit  must,  therefore,  be  refused,  and 
judgment  should  be  entered  for  plaintiff  in  accordance  wifli 
the  findings  of  the  jury  with  costs. 


Britton,  J.  April  28th,  1905. 

TRIAL. 

QUEEN'S  COLLEGE  v.  JAYNE. 

Vendor  and  Purchaser — Contract  for  Purchase  of  Landr- 
Specific  Performance — Incomplete  Contract — Disagreement 
as  to  Terms, 

Action  by  vendors  to  compel  specific  performance  of  a  con- 
tract by  defendant  for  the  purchase  of  a  farm. 

Plaintiffs  were  mortgagees  in  possession  of  the  farm  in 
question.  On  28th  November,  1903,  plaintiffs  leased  the 
farm  to  defendant  for  3  years  from  2nd  March,  1904,  at 
a  yearly  rental  of  $500.  On  26th  December,  1903,  plara- 
tiffs^  solicitor  wrote  to  defendant  offering  to  sell  him  the 
farm  for  $13,000,  and  saying  that  the  terms  of  payment 
would  be  made  very  easy.  On  29th  December,  1903,  de- 
fendant wrote  to  plaintiffs^  solicitor,  "  I  have  concluded  to 
purchase  the  farm  at  your  price,  $13,000.''  The  solicitor 
replied,  "  I  accept  your  offer  of  $13,000  for  the  Blanchard 
farm.'' 

On  4th  February,  1904,  defendant  was  in  Kingston  and 
met  plaintiffs'  solicitor,  when  terms  of  payment  were  dis- 
cussed, and  the  solicitor  wrote  the  following  as  the  result  of 
their  conversation:  "  Jayne  proposes  to  turn  over  to  us  the 
cheques  from  the  cheese  factory  for  his  milk  money,  begin- 
ning with  June  next,  to  be  applied  in  payment  of  purchase 
money  on  his  purchase  of  Blanchard  farm.  He  will  p^J 
$200  this  year,  $300  in  1905,  and  $500  a  year  after  that, 
he  to  have  the  privilege  of  paying  any  amount  om  account  of 
his  purchase  money  at  any  time;  interest  on  amount  bo  paid 
to  cease  on  day  of  payment."  This  paper  was  signed  by 
defendant. 
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The  solicitor  then  drew  up,  on  a  printed  form,  a  full  agree- 
ment embodying  all  terms,  and  making  terms  of  payment 
as  follows:  $200  on  or  before  1st  November  next;  $300  on 
or  before  1st  November,  1905;  and  the  remainder  in  annual 
pa}Tnents  of  $500  each,  with  interest  at  4J4  per  cent,  from 
4th  February,  1904,  payable  half-yearly  on  15th  days  of 
November  and  May  in  each  year,  with  privilege  to  pay  any 
fum  on  account  of  principal  at  any  time;  interest  to  cease 
on  payments  so  made. 

Defendant  did  not  sign  this  agreement.  He  declined 
to  do  so,  and  the  solicitor  told  defendant  to  take  it  home  and 
consider  it,  and  this  defendant  did,  and  then  followed  n 
correspondence.  Defendant  finally  declined  to  carry  oui 
his  proposed  purchase,  and  asserted  his  right  to  hold  the 
property  under  the  lease  of  28th  November. 

J.  M.  Farrell,  Kingston,  for  plaintiffs. 
J.  L.  Whiting,  K.C.,  for  defendant. 

Britton,  J.: — ^It  was  shewn  that  in  this  case  plaintiffa 
did  not  expect  that  defendant  would  pay  cash.  It  was 
known  that  defendant  was  not  able  to  pay  cash,  and  would 
require  time,  and  that  terms  of  payment  would  have  to  be 
agreed  upon.  The  paper  signed  by  defendant  on  4th  Feb- 
ruary, 1904,  did  not  fidly  state  these  terms;  the  rate  of  in- 
terest was  omitted,  although  orally  4^  per  cent,  per  annum 
was  agreed.  Plaintiffs  shew  that  the  agreement  was  not 
complete  by  stipulating  for  the  further  terms  embodied  in 
Ihe  formal  document  drawn.  The  case  in  this  respect 
seems  to  be  governed  by  Bristol  v.  Maggs,  44  Ch.  D.  616,  and 
Hussey  v.  Home-Payne,  4  App.  Cas.  311.  If  the  Court 
has  to  find  the  contract  from  the  correspondence,  "  the  whole 
of  that  which  passed  must  be  taken  into  consideration,"  and, 
taking  all  that  passed,  I  arrive  at  the  conclusion  that 
negotiation  never  ripened  into  contract. 

Defendants  first  letter  is  hardly  an  imconditional  offer 
to  purchase.  He  says,  "I  have  concluded  to  purchase  the 
farm  at  your  price."  That,  I  think,  in  view  of  all  that  took 
place  both  before  and  after  that  letter  was  written,  was 
simply  a  statement  that  defendant  would  go  up  to  $13,000 
as  the  price,  if  they  could  agree  upon  terms.  Although 
plaintiffs'  solicitor  treated  the  letter  as  an  offer,  and  at  once 
accepted  it,  he  then  fairly  and  properly  expected  that  terms 
would  have  to  be  embodied  in  a  formal  agreement  before 
negotiations  ended.     .     .     . 
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Upon  all  that  passed,  I  think  that  no  complete  contract 
has  been  established,  and  that  the  action  must  be  dismissed 
with  costs. 


MacMahon,  J.  April  29th,  1905. 

CHAMBERS. 

Re  dyer  and  TOWN  OP  BRAMPTON. 

Municipal  Corporations — ^Yaterworh8 — Conveyance  of  Wa^ 
through  Private  Lands — Compensation — Special  Statute^ 
Claim  Mad3  after  20  Years — Statute  of  Limitations— - 
Interruption — Uepairin^  Water  Pipes — Fresh  Entry- 
Assignment  of  Claim  for  Compensation — Champerty, 

Motion  by  Robert  H.  Dyer  for  a  mandamus  to  the  muni- 
cipal corporation  of  the  town  of  Brampton  to  appoint  an 
arbitrator  on  their  behalf  as  one  of  a  board  of  arbitrators  to 
ascertain  the  compensation  to  be  paid  to  the  applicant  for 
lands  entered  upon  by  the  corporation  and  used  for  the  con- 
struction of  waterworks,  pursuant  to  41  Vict.  ch.  26  (0.) 

W.  E.  Middleton,  for  the  applicant. 

E.  D.  Annour,  K.C.,  for  the  corporation. 

MacMahon,  J. : — By  41  Vict.  ch.  26,  sec.  1  (O.),  the  cor- 
poration of  the  town  of  Brampton  were  given,  through  the 
agency  of  commissioners,  power  to  construct  waterworks  in 
the  town  and  parts  adjacent. 

Section  5  empowered  the  commissioners  to  enter  the 
lands  of  any  person  in  the  town  or  within  6  miles  thereof, 
end  to  survey  and  set  out  such  parts  thereof  as  might  be 
requisite  for  the  waterworks,  and  also  to  divert  and  appro- 
priate any  lake,  pond,  or  stream  of  water,  and  to  contract 
with  the  owners  of  the  lands  and  those  having  the  right 
to  water  for  the  purchase  of  the  power,  and  in  case  of  dis- 
agreement as  to  the  value  of  the  power  or  as  to  the  damages 
such  appropriations  should  cause  to  the  owners,  the  same  is 
to  be  decided  by  3  arbitrators,  one  to  be  appointed  by  the 
commissioners,  and  the  owner  or  owners  to  appoint  an- 
other, and  such  two  arbitrators  to  appoint  a  third 
.  .  .  and  where  an  award  is  made,  the  sum  awarded  w 
to  be  paid  within  3  months  from  the  date  thereof,  and  iB 
default  of  payment  the  proprietor  may  resume  possession 
of  his  property,  and  all  his  rights  shall  thereon  revive. 
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By  sec.  6,  the  lands,  privileges,  and  water,  which  shall 
be  appropriated  by  the  conunissioners,  shall  thereafter  be 
vested  in  the  corporation  of  the  town,  with  power  to  con- 
struct, erect,  and  maintain  in  and  upon  such  lands  all  such 
reservoirs,  waterworks,  and  machines  requisite  for  the  under- 
taking, and  to  convey  the  water  thereto  and  therefrom  in, 
upon,  or  through  any  of  the  grounds  and  lands  lying  inter- 
mediate between  the  reservoirs  and  waterworks  and  the  lake 
or  pond  where  the  same  are  procured  by  the  town  by  one  or 
more  lines  of  pipes,  with  power  to  enter  upon  the  lands  and 
to  cut  and  dig  up  the  same,  and  to  lay  down  the  pipes,  or 
for  taking  up,  removing,  or  repairing,  or  altering  the  same 
and  in  and  upon  the  highways  within  6  miles  of  the  town. 

Immediately  after  the  passing  of  the  Act  in  1878  the 
corporation  entered  upon  the  lands  hereinafter  referred  to, 
and  proceeded  with  the  construction  of  a  system  of  water- 
works, bringing  their  supply  of  water  from  "  Snell^s  Lake/' 
which  is  within  6  miles  of  the  town.  The  pipes  were  put 
down  in  a  northerly  direction  from  the  town  across  the 
east  half  of  lot  14  in  the  2nd  concession,  and  for  a  short  dis- 
tance through  the  east  ^^y2  acres  of  lot  15  .  .  .  until 
the  pipes  entered  Snell^s  Lake,  the  waters  of  which  covered 
Dearly  the  whole  of  the  66^  acres,  and  also  about  2  acres 
of  lot  16  owned  by  the  applicant. 

Robert  Gardner  was  at  the  time  of  his  death  in  1870  the 
owner  of  lot  14  and  of  the  ^Qy2  acres  of  lot  15.  By  his 
will,  dated  in  October,  1870,  he  devised  these  two  parcels 
(together  with'  other  lands)  to  his  wife  for  life,  and  after  her 
death  to  be  equally  divided  between  the  children  of  his  broth- 
ers Luke  and  Joseph  Gardner,  and  of  his  sister  Cathei  iiie 
Watkins,  and  the  children  of  his  deceased  sister  Sarah  A. 
Hutchinson.  Thomas  Holtby,  Joseph  Gardner,  and  Mari- 
etta Gardner  were  appointed  executors  and  executrix,  and 
given  power  to  dispose  of  all  the  property  if  they  thought 
proper. 

At  one  point  of  the  line  the  pipes  were  improperly  hiid 
in  the  trench,  creating  a  ridge,  called  a  "  hog^s  back,"  in  the 
pipe  line,  thus  impeding  the  flow  of  water  from  the  lake  to 
the  turn.  To  remedv  this,  the  commissioners  ...  in 
1891  opened  up  the  trench  and  lowered  the  pipes  to  the  same 
level  at  that  point     .     .     . 

Marietta  Gardner  died  on  1st  Januarv,  1902.  On  lOlh 
March.  1002,  Thomas  Holtby,  the  surviving  executor  of 
.     .     .     7?obert   Gardner,   deoeai^ed.  wa'^   romovod   from   his 
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executorship,  and  Frederick  A.  Gardner  and  Wesley  R 
Wright  were  appointed  trustees  of  the  wilL 

On  1st  November,  1902,  Frederick  A.  Gardner  and 
Wesley  E.  Wright,  the  trustees,  in  consideration  of  $800, 
conveyed  to  the  applicant,  Robert  H.  Dyer,  the  west  66J4 
acres  of  the  east  half  of  lot  15  .  .  .  subject  "to  the 
interest  (if  any)  that  the  municipal  corporation  of  the  town 
of  Brampton  have  acquired  in  the  said  lands  under  and  by 
virtue  of    .     .     .    Ontario  statute  41  Vict  ch.  26." 

On  20th  July,  1904,  ...  the  executors  of  the  will 
of  Marietta  Gardner,  the  life  tenant,  made  an  assigmneni: 
to  the  applicant,  which  is  expressed  to  be  "for  valuable 
consideration  now  moving  from  the  said  assignee  to  the  said 
assignors  and  for  other  valuable  considerations."  ...  of 
"  all  the  right,  title,  interesr,  claim,  and  demand,  of  whatso- 
ever nature  or  kind,  which  the  said  Marietta  Grardner  in  her 
lifetime  had  and  whicli  the  said  assignors  now  have  as  her 
executors  for  compensation  for  any  and  all  the  acts  done  by 
the  corporation  of  Brampton  in  connection  with  the  said 
•ands  during  the  continuance  of  the  lifetime  of  the  said 
Marietta  Gardner,  deceased." 

The  applicant  on  9th  August,  1904,  served  on  the  cor- 
poration of  Brampton  a  notice  claiming  compensation  for 
entering  and  laying  pipes  on  part  of  lot  16  in  the  2nd  con- 
cession, of  whidi  he  was  in  1878  and  now  is  the  owner,  and 
also  for  laying  down  such  pipes  on  paris  of  said  lots  14  and 
15,  as  the  assignee  of  all  the  rights  of  Marietta  Gardner  as 
tenant  of  the  life  estate  in  said  lands  to  1st  January,  1902, 
the  date  of  her  death. 

During  the  lifetime  of  Marietta  Gardner  no  claim  for 
compensation  was  made;  and  the  claim  above  referred  to  k 
the  only  one  ever  made  by  Dyer. 

On  24th  September,  1904,  Dyer  appointed  Nicholas 
Harrison,  of  Castlemore,  his  arbitrator,  imder  the  said  Act 
And  on  27th  September,  1904,  he  gave  the  corporation 
notice  of  such  appointment,  and  also  .  .  .  that  unless 
the  corporation  appointed  an  arbitrator,  as  provided  by  the 
Act.  within  2  weeks,  he  would  move.     .    .     . 

What  was  done  by  the  corporation  in  taking  possession  oi 
the  lands  was  in  the  law^ful  exercise  of  their  statutory  powers, 
and  gave  a  claim  of  right  to  compensation  under  the  Act, 
and  was.  therefore,  capable  of  assignment  (Dawson  v.  Great 
Northern  and  Western  R.  W.  Co.,  [1895]  1  Q.  B.  260),  if 
not  barred  bv  the  Statute  of  Limitations.     .     .     . 
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[Eeference  to  the  Sailway  Act,  K.  S.  C.  ch.  109,  sec.  8, 
sub-sec.  19,  and  Boss  v.  Grand  Trunk  R.  W.  Co.,  10  0.  E. 
447.] 

Although  there  is  no  such  provision  in  the  special  Act 
41  Vict.  ch.  26,  as  is  contained  in  the  Railway  Act,  sec.  8, 
yet  any  claim  by  the  land  owner  for  compensation  must  be 
founded  on  the  special  Act,  and  could  be  enforced  by  the 
owner  of  the  land  at  any  time  within  20  years. 

Nearly  23  years  had  elapsed  between  the  time  the  town 
of  Brampton  took  possession  of  the  lands  mentioned  and 
the  death  of  Mrs.  Gardner,  and  neither  she  nor  the  applicant 
had  in  that  time  made  any  claim  for  compensation.  .  .  . 
The  claim  of  the  applicant  to  compensation  in  regard  to 
lot  16,  and  of  the  Gardner  estate  to  compensation  in  respect 
of  lots  14  and  15,  were  each  barred  on  1st  January,  1899. 

Had  Marietta  Gardner  recovered  compensation,  she  woidd 
have  had  only  a  life  interest  in  the  compensation  money, 
and  those  entitled  to  the  inheritance  in  the  land  would  have 
been  entitled  to  the  remainder  in  fee  in  the  compensation 
money:  Young  v.  Midland  R.  W.  Co.,  16  0.  R.  738,  19  A.  R. 
265. 

Then,  as  to  the  point  that  the  assignment  from  the  ex- 
ecutors of  Marietta  Gardner  has  a  champertous  taint. 

What  the  applicant  received  from  the  executors  of  Marietta 
G^dner  was  the  mere  right  to  litigate  a  claim  which  he  him- 
self desired  to  set  up,  but  which  Marietta  Gardner,  up  to  the 
time  it  was  barred  by  the  statute,  considered  to  be  of  such 
an  insignificant  character  that  she  refused  even  to  put  it 
forward,  much  less  to  litigate  the  claim. 

The  solicitor  for  the  applicant  in  his  aflSdavit  states  that 
when  he  first  approached  Mr.  Duggan,  one  of  the  executora 
of  Marietta  Gardner,  with  the  object  of  obtaining  an  assign- 
ment, he  told  Duggan  that  the  estate  would  be  put  to  no 
costs  and  would  get  50  per  cent,  of  what  was  received  by  the 
applicant.  This  statement,  the  solicitor  says,  was  made  be- 
fore he  had  consulted  counsel,  but  after  consulting  counsel 
he  concluded  that  the  assignment  would  require  to  be  abso- 
lute in  every  respect,  and  without  any  agreement  to  com- 
pensate the  Marietta  Gardner  estate  in  any  way  out  of  what 
might  be  recovered  from  the  town  of  Brampton.  The  solici- 
tor thereupon  drew  the  assignment,  and  again  saw  Mr.  Dug- 
gan and  explained  to  him  that  the  applicant  could  not  make 
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any  agreement  as  to  payment,  and  that  the  assignment  must 
be  absolute.  .  .  .  "At  that  time  I  gave  him  (Duggan) 
to  understand  it  would  have  to  be  left  to  the  applicant,  after 
he  received  what  might  come  to  him  from  the  town  of  Bramp- 
ton, to  give  the  M.  Gardner  estate  what  would  be  consid- 
ered fair  out  of  the  proceeds  .  .  .  but  I  clearly  ga\e 
him  to  understand  that  it  would  have  to  be  just  the  same 
as  a  volimtary  gift.  I  further  said  that  the  applicant  \fa8, 
as  he  knew,  an  honourable  man,  and  I  thought  the  M. 
Gardner  estate  had  nothing  to  lose  and  perhaps  something 
to  gain  in  the  transaction.^'     .     .     . 

It  is  evident  that  these  executors  never  contemplated 
making  a  claim  against  the  town  of  Brampton,  but  apparent- 
ly were  willing  that  what  Dyer  regarded  as  a  claim  might 
be  litigated  at  his  own  expense,  and  Mr.  Duggan  certainly 
expected  that,  as  the  solicitor  for  the  applicant  was  also 
solicitor  to  the  M.  Gardner  estate,  that  estate  would,  in  the 
event  of  the  applicant  succeeding,  get  a  share  of  what  was 
recovered.     .     .     . 

[Reference  to  Prosser  v.  Edmonds,  1  Y.  &  C.  Ex.  481; 
Keogh  V.  McGrath,  5  L.  E.  Ir.  478,  515-6;  De  Hoghton  v. 
Money,  L.  R.  2  Ch.  164,  169.] 

The  evidence  in  the  present  case  clearly  makes  the  assign- 
ment champertous,  as  champerty  is  defined  in  the  language 
of  the  Chief  Baron  in  Prosser  v.  Edmonds. 

It  is  asserted  by  the  applicant  that  the  town  corporation 
entered  the  lands  in  question  in  1891  for  the  purpose  of 
lowering  some  of  the  pipes,  as  I  have  already  pointed  out; 
and  also  that  in  1903  the  corporation  entered  on  lot  15  and 
established  a  pumping  station.  ...  As  to  the  alleged 
trespass  in  1903  the  facts  .  .  .  are  that  some  repairs 
were  required  to  be  made  in  the  pipes,  and  the  corporation 
put  a  small  pump  on  the  land,  and  temporarily  placed  a. 
threshing  engine  there  for  the  purpose  of  operating  such 
pump  so  as  to  fill  the  pipes  with  water,  which  was  the  only 
use  made  of  the  pumping  station  and  pump 

The  corporation  had  the  right,  under  sec.  6  of  the  Act, 
to  enter  upon  the  lands  appropriated  by  the  commissioners 
and  which  had  become  vested  in  the  corporation,  for  the  pur- 
pose of  "taking  up,  removing,  or  repairing  or  altering  the 
pipes.'^ 

The  motion  for  a  mandamus  must  be  dismissed  with 
costs. 
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CHAMBERS. 

SMITH  V.  SMITH. 

Triai — Order  Directing  Preliminary  Trial  of  Questions  of 
Law — Separate  Issues  Disposing  of  Whole  Action — 
Reasonable  Probability  of  Establishing  Propositions  of 
Law— Rule  259. 

Appeal  by  defendants  Robert  Jaffray  and  W.  J.  Smith 
from  order  of  Master  in  Chambers,  ante  518,  dismissing  an 
application  for  an  order  under  Rule  259  directing  a  pre- 
liminary trial  of  certain  issues  arising  in  the  action,  and 
motion  for  a  substantive  order  for  a  preliminary  trial  in  the 
ev^it  of  it  being  held  that  the  Master  had  no  jurisdiction 
to  make  the  order. 

W.  E.  Middleton,  for  appellants. 

E.  E.  A.  DuVemet,  for  the  other  defendants. 

T.  P.  Gait,  for  plaintiffs. 

Meredith,  C.J.,  dismissed  the  appeal  and  motion  with 
costs  to  plaintiffs  in  any  event. 


Meredith,  C.J.  April  29th,  1905. 

trial. 

DELISLE  V.  DELISLE. 

Parent  and  Child — Conveyance  of  Land  by  Father  to  Son — 
Undue  Influence — Absence  of  Independent  Advice — Impro^ 
vidence — Annuity — Covenant  for*  Maintenance — Considera- 
tion— Delivery  of  Conveyance — Charge  on  Land — Power 
of  Distress — Re-entry  for  Breach  of  Covenant, 

Action  to  set  aside  a  transaction  entered  into  between 
plaintiff  and  defendants  (his  son  and  daughter-in-law)  on 
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8th  February,  1896,  and  evidenced  by  a  conveyance  from 
him  to  them  of  a  small  farm  in  the  township  of  Sandwich 
South,  and  a  life  lease  from  defendants  to  plaintiff  and  his 
Wife,  containing  special  provisions  for  the  control  by  plain- 
tiff of  the  cultivation  of  the  farm  as  long  as  he  should  be 
competent  to  exercise  proper  control,  and  another  transac- 
tion entered  into  between  plaintiff  and  defendants  on  25th 
May,  1897,  evidenced  by  a  quit  claim  deed  from  plaintifi 
to  defendants  of  the  farm  and  a  bond  from  defendants  to 
plaintiff  by  which  defendants  became  bound  to  him  for, 
amongst  other  things,  the  payment  to  him  during  his  life  of 
an  annuity  of  $30,  and  to  give  him  ^'  a  decent  and  peaceable 
board  during  his  life." 

F.  E.  Hodgins,  K.C.,  and  F.  D.  Davis,  Windsor,  for 
plaintiff. 

E.  S.  Wigle,  Windsor,  for  defendants. 

Meredith,  C.J.: — The  transactions  are  attacked  as  hav- 
ing been  brought  about  by  undue  influence  exercised  by 
■defendants  upon  plaintiff,  and  the  second  transaction  is  also 
attacked  upon  the  ground  that  it  was  entered  into  by  plain- 
tiff without  consideration  and  when  he  was  incapable  of 
understanding  and  did  not  understand  the  nature  and  effect 
of  it,  and  under  the  belief  that  he  remained  the  absolute 
OAvner  of  ih^  property  during  his  life,  and  plaintiff  alleges 
that  he  was,  in  making  these  conveyances,  without  profes- 
sional or  other  independent  advice,  and  that  defendants 
prevented  him  from  obtaining  such  advice. 

Plaintiff  claims  in  the  alternative  payment  of  a  sum 
sufficient  properly  to  maintain  him  as  provided  by  the  bond, 
or  pajonent  of  $1,600,  the. penalty  mentioned  in  it. 

At  the  trial  plaintiff's  counsel  applied  to  amend  by  setting 
up  that  the  second  tiransaction  was  an  improvident  one  and 
by  claiming  relief  on  that  ground  also. 

Upon  the  argument  it  was  conceded  by  counsel  for  plain- 
tiff that  the  transaction  of  8th  February,  1896,  could  not  be 
€uccessfully  attacked,  but  it-  was  strongly  urged  that  the 
later  transaction  should  be  set  aside  on  one  or  other  of  the 
two  grounds.     .     .     . 

In  addition  to  the  farm,  the  personal  property  of  plaintiff, 
including  his  farm  stock  and  implements  and  some  hay  and 
grain  he  then  had  on  hand,  were  transferred  to  defendants 
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on  the  same  terms  as  were  applicable  to  the  transfer  of  the 
land. 

Plaintiff  contended  and  testified  at  the  trial  that  the 
conveyance  of  8th  February,  1896,  was  never  delivered,  and 
was  not  intended  to  be  operative  until  after  his  death,  and 
that  it  was  surreptitiously  taken  by  or  for  defendants  from  a 
hiding  place  where  he  had  put  it,  and  registered  without  his 
knowledge  or  consent. 

There  is,  in  my  opinion,  no  ground  whatever  for  the  as- 
sertion that  undue  influence  was  exercised  by  defendants  or 
either  of  them  upon  plaintiflP  to  induce  him  to  enter  into 
either  of  the  transactions.  .  .  .  Plaintiff  is  an  intelli- 
gent and  shrewd  man  and  of  strong  will,  much  more  so  than 
his  son  or  his  daughter-in-law,  and  the  earlier  transaction 
was  of  his  own  seeking  and  not  proposed  by  defendants,  who 
had  settled  upon  another  small  farm  upon  which  plaintiff 
had  placed  them,  intending  that  it  should  be  theirs  at  his 
death,  and  on  which  defeiidants  had  made  substantial,  though 
not  very  valuable,  improvements,  relying  on  plaintiff's  pro- 
mise to  carry  out  that  intention. 

I  am  unable  to  find  that  the  conveyance  of  8th  February, 
1896,  was  not  delivered.  It  was,  I  think,  intended  that  the 
farm  should  pass  by  it  to  defendants;  indeed,  plaintiff  frankly 
admitted  that  it  was  to  be  irrevocable;  and  my  view  of  the 
retention  by  him  of  the  conveyance  in  his  own  hands  is,  that 
it  was  to  give  effect  to  the  stipulation  of  the  life  lease  that  he 
should  have  the  control  of  the  farm  so  long  as  he  should  be 
competent  to  exercise  proper  control  of  it. 

The  fact  that  the  life  lease  was  made  by  defendants  to 
plaintiff,  apart  from  the  technical  effect  of  it  as  an  estoppel, 
is  inconsistent  with  plaintiff's  present  contention,  as  is  also 
the  provision  of  the  bond  as  to  the  son's  mortgaging  the  farm 
to  raise  $275,  which  he  could  not  do  unless  the  land  had 
passed  to  him  by  the  conveyance. 

The  later  transaction  is  not,  I  think,  open  to  successful 
attack,  either  on  account  of  undue  influence  or  because  plain- 
tiff did  not  understand  the  nature  and  effect  of  the  two  docu- 
ments that  were  then  executed  by  the  parties — the  quit  claim 
and  the  bond.  I  have  no  doubt  that  he  did  understand  that 
he  was  giving  the  quit  claim,  and  that  his  rights  were  there- 
after to  be  measured  by  the  provisions  which  were  contained 
in  the  bond. 

'  That  transaction  was,  moreover,  entered  into  after  plain- 
tiff and  his  son  had  together  visited  their  parish  priest  and 
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had  obtained  his  opinion  as  to  the  propriety  of  what  was  pro* 
posed  to  be  done,  which  was  in  favour  of  the  proposition  be* 
ing  carried  out.  Notwithstanding  that  opinion,  plaintiff 
did  not  at  once  agree  to  the  arrangement,  but  only  after  he 
had  reflected  upon  it  when  he  had  returned  home  after  the 
visit. 

The  transactions  were  not,  I  think,  as  plaintiff  alleges, 
entered  into  without  any  consideration  moving  from  the  son 
to  the  father.  Besides  having  altered  his  arrangements  a^  1 
have  already  indicated,  the  son  assumed  and  agreed  to  pay 
plaintiff^s  debts,  and  did  pay  them,  and  the  $275  for  the 
raising  of  which  provision  was  made  by  the  bond,  was  raised 
and  was  used  to  pay  plaintiff's  debts,  and  the  mortgage  has 
since  been  paid  off  by  defendants. 

Defendants  have  also  made  valuable  improvements  on 
the  farm  in  question,  permanent  in  their  character,  which 
have  very  much  increased  its  selling  value. 

The  only  question  upon  which  I  have  entertained  any 
doubt  is  as  to  the  effect  of  the  absence  of  any  express  pro- 
vision in  the  bond  charging  the  obligations  of  defendants 
other  than  the  one  for  the  payment  of  the  annuity  of  $30 
on  the  lands,  and  a  power  of  distress  in  default  of  payment 
of  the  annuity,  and  the  absence  of  a  provision  for  plaintiff 
re-entering  if  defendants  should  make  default  in  providing 
board  for  plaintiff,  to  render  the  transaction  of  which  the 
making  of  such  provisions  for  the  protection  of  plaintiff 
might  well  have  formed  part,  an  improvident  one. 

I  have,  however,  after  consideration,  reached  the  conclu- 
sion that,  in  view  of  the  circumstances  I  have  mentioned 
and  the  delay  that  has  taken  place  since  the  impeached  trans- 
action was  entered  into,  I  ought  not  to  set  it  aside. 

It  is  not  to  be  treated  as  a  voluntary  transaction  on  the 
part  of  plaintiff,  for  it  was,  as  I  have  said,  entered  into  for  a 
substantial  and  valuable  consideration,  and  if  defendants 
are  willing  to  make  all  that  by  the  bond  they  have  agreed  to 
do  for  plaintiff  a  charge  upon  the  land,  and  to  give  to  plain- 
tiff power  to  distrain  for  the  annuity  if  default  is  made  in 
payment  of  it,  and  also  to  confer  upon  plaintiff  power  io 
re-enter  if  default  is  made  in  providing  board  for  him  as 
agreed,  and  they  execute  a  proper  instrument  embodying 
such  provisions,  the  action  should,  in  my  opinion,  be  dis- 
missed without  costs. 

The  alternative  case  made  by  plaintiff  is  not  made  out 
There  is,  in  my  opinion,  no  foundation  for  the  allegation  of 
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plaintiff  that  defendants  have  failed  to  provide  him  with 
decent  and  peaceable  board  as  they  bound  themselves  to  do. 
Their  treatment  of  plaintiff  was  not  open  to  the  charge 
which  he  makes  against  them,  and  I  have  no  doubt  that  but 
for  the  interference  of  plaintiff's  son  Michael,  there  would 
have  been  no  trouble  between  the  parties.  I  prefer,  on  this 
branch  of  the  case,  the  testimony  of  almost  all  the  other 
children  of  plaintiff,  who  agree  in  saying  that  their  father 
was  well  treated  by  defendants,  to  the  testimony  of  Michael. 
Defendants  must  within  one  month  elect  whether  or  not 
they  will  execute  such  an  instrument  as  I  have  indicated 
should  be  executed  by  them,  and,  if  they  elect  to  execute  it, 
it  must  be  settled  by  the  deputy  clerk  of  the  Crown  at  Sand- 
wich, in  case  the  parties  differ  as  to  the  terms  of  it.  If  they 
elect  not  to  execute  it,  the  case  may  be  spoken  to  by  counsel. 


Scott,  Local  Master  at  Ottawa.  May  17th,  1904. 

February  17th,  1905. 

master's  office. 
PAIN  v.  COLE. 

Principal  and  Agent  —  Account  —  Contract  —  Construction 
— Parol  Variation — Competing  Business  Done  by  Agent  on 
his  oivn  Behalf — Goods  Supplied  by  Agent  —  Profits  — 
Remuneration  of  Agent  —  Dam^es  for  Loss  of  Agenfs 
Profits — Special  Services  of  Agent — Payment  for — Method 
of  Taking  Account — Burden  of  Proof — Disbursements  of 
Agent. 

Action  for  an  account,  and  counterclaim  for  goods  sup- 
plied, damages  for  loss  of  profits,  and  for  the  value  of  services 
rendered.  Beference  to  Master  for  trial  of  action  and 
counterclaim. 

J.  Lorn  McDougall,  Ottawa,  for  plaintiffs. 

Glvn  Osier,  for  defendant. 

\ 

The  Master: — ^Plaintiffs,  whose  chief  place  of  business 
is  in  London,  England,  are  large  contractors  for  fireworks, 
decorations,  and  illuminations.  In  the  summer  of  1901,  in 
anticipation  of  the  visit  to  Canada  of  their  Boyal  Highnesses 
the  Duke  and  Duchess  of  York,  plaintiffs  sent  out  here  Mr. 
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J.  H.  Dyson  to  represent  them  in  the  obtaining  and  carrying 
out  of  contrftcts  for  house  and  street  decorations.  Dyson*s 
operations  extended  to  Quebec,  Montreal,  Ottawa,  Toronto, 
and  London,  and,  as  he  quite  obviously  could  not  see  per- 
sonally to  all  arrangements  at  so  many  different  points,  and 
as  he  was,  moreover,  a  stranger  in  the  country,  his  first  step 
was  to  appoint  a  local  agent  in  each  place.  Defendant  was 
appointed  agent  at  Ottawa;  and  it  is  over  the  terms  of  this 
agency  that  the  present  disputes  have  arisen.  Defendant 
obtained  and  carried  out  contracts  for  decorations  on  his  own 
behalf,  without  regard  to  plaintiffs,  and  for  these  plaintiffs 
now  seek  to  make  him  account.  Defendant,  in  addition  to 
denying  plaintiffs*  right  to  this  relief,  counterclaims,  first,  for 
the  value  of  certain  goods  supplied  to  plaintiffs;  ^^econd,  for 
damages  for  alleged  loss  of  profits  by  reason  of  the  default 
of  plaintiffs;  and  third,  for  services  alleged  to  have  been  ren- 
dered in  obtaining  certain  rebates  of  customs  duties. 

What  was  the  bargain  between  the  parties?  The  agree- 
ment is  in  writing  and  reads  as  follows: — 

"  We,  The  Cole's  National  Manufacturing  Co.  of  Ottawa, 
agree  to  act  as  sole  agents  for  the  city  of  Ottawa,  Eastern 
Ontario,  and  the  Province  of  Quebec,  west  of  Montreal,  for 
Mr.  J.  H.  Dyson,  on  behalf  of  Messrs.  James  Pain  &  Sons, 
pyrotechnists,  of  121  Walworth  Boad,  London,  S.E. 

"  We  to  advertise  and  find  room  for  storage  of  decorations 
and  illuminations  as  may  be  required. 

"  Messrs.  Pain  &  Sons  to  pay  all  expenses  for  tlie  carry- 
ing out  of  any  work  that  may  be  contracted  for,  directly  or 
through  us,  and  to  pay  as  remuneration  10  per  cent,  of  all 
amounts  received  for  public  work,  such  as  decorations,  illu- 
minations, or  fireworks  which  may  be  carried  out  by  govern- 
ment, municipalities,  or  by  public  subscription,  and  20  per 
cent,  on  all  amounts  received  for  private  work.  Duty,  if  any 
paid,  to  be  deducted  before  commissions  are  computed. 

"  This  agreement  is  made  this  8th  day  of  July,  1901. 

"  Cole's  National  M'fg  Co., 

"per  Crawford  Ross. 
"J.  H.  Dyson, 

for  James  Pain  &  Sons,  London.'* 

The  first  point  that  strikes  one  on  reading  this  document 
is,  that  it  is  general  in  terms,  and  makes  no  reference  to  any 
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specific  time  or  occasion.  It  is,  however,  obvious  from  the 
surrounding  circumstances,  and  is,  moreover,  admitted  on 
both  sides,  that  it  was  intended-  to  apply  to  the  public  and 
priyate  decorations  which  it  was  anticipated  would  be  under- 
taken in  connection  with  the  then  impending  royal  visit. 

Defendant  contends,  first,  that  nothing  in  the  terms  of  the 
agreement  or  the  nature  of  the  relations  thereby  established 
precluded  him  from  undertaking  and  carrying  out  decora- 
tions on  his  own  account,  and,  second,  that  it  was  a  term  of 
the  contract,  though  not  included  in  the  written  memorandum 
of  it,  that  he  should  have  this  privilege. 

Let  us  first  examine  the  written  document.  What  were 
Cole's  duties  under  it  to  be  ?  He  was  to  advertise  and  to  find 
room  for  storage,  but  his  duties  could  hardly  end  there,  nor 
is  it  contended  that  they  did.  He  admits  that  he  was  to  in- 
troduce Dyson  to  persons  in  Ottawa,  to  lend  him  his  credit, 
and  to  canvass  with  him.  I  think  it  also  clear  that  he  was 
himself  to  canvass  for  and  obtain  orders  when  Dyson  was  not 
here.  This  follows  from  the  language  of  the  document — 
^'  work  that  may  be  contracted  for  directly  or  through  us  ^* 
(i.e.,  through  Golems  National  Manufacturing  Company).  It 
also  follows  from  the  necessities  of  the  case.  Dyson's  main 
object,  it  seemis  to  me,  in  appointing  a  local  agent  would  be 
to  have  some  one  on  the  spot  to  represent  him  in  obtaining 
orders.  The  dates  of  the  royal  visits  to  the  various  places 
in  which  he  was  operating  followed  so  quickly  on  each  other 
that  the  work  had  obviously  to  be  carried  on  almost  simul- 
taneously in  them-  all,  and  could  not  therefore  have  possibly 
been  attended  to  by  one  man,  excepting  in  a  very  general 
and  supervisory  manner.  This  seems  so  obvious  that  it  must, 
I  think,  be  taken  to  have  been  in  the  contemplation  of  the 
parties. 

But,  if  it  was  defendant's  duty  to  canvass  for  and  obtain 
business  on  behalf  of  plaintiffs,  it  was  entirely  incompatible 
with  that  duty  for  him  to  endeavour  at  the  same  time  to 
secure  similar  orders  for  his  own  private  profit.  By  doing 
so  he  would  be  entering  into  competition  with  his  principal; 
and  placing  himself  in  such  a  position  as  to  render  it  prac- 
tically impossible  for  him  to  carry  out  fairly  his  obligations 
towards  that  principal.  The  proposition  seems  so  obvious 
that  T  deem  it  unnecessary  to  enlarge  on  it  further. 
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But  it  is  said  that  there  was  a  parol  agreement  betwe^ 
the  parties  that  defendant  should  have  the  right  to  make 
contracts  on  his  own  behalf.  If  such  an  understanding 
formed  a  condition  precedent  to  the  contract,  it  mighty  of 
course,  be  proved  by  parol,  and,  as  defendant  sought  to 
establish  this,  I  allowed  evidence  of  what  took  place  at  the 
time  of  and  prior  to  the  signing  of  the  agreement,  to  go  in, 
subject  to  objection.  Such  a  condition,  however,  so  materi- 
ally modifying  what  I  conceive  to  be  the  plain  effect  of  the 
written  contract,  would  obviously  require  to  be  established  by 
the  clearest  evidence.  This  has  certainly  not  been  done.  The 
most  that  has  been  shewn  is  that  Dyson  explained  that  the 
contract  need  not  interfere  with  defendants  business.  De- 
fendant's business  was  that  of  manufacturing  and  selling 
tents,  awnings,  flags,  etc.  Contracting  for  decorations  formed 
no  regular  part  of  it.  It  is  true  that  both  defendant  and  hi'^ 
manager,  Boss,  say  that  for  two  or  three  months  prior  to  the 
date  of  the  agreement  they  had  been  preparing  material  for 
the  anticipated  decorations,  but  the  evidence,  taking  it  all 
together,  does  not  establish  that  Dyson  knew  of  this. 

I  therefore  find  that  in  respect  to  all  the  contracts  en- 
tered into  by  defendant  during  the  royal  visit,  whether  taken 
in  hi^  own  name  or  in  that  of  plaintiffs,  he  acted  as  plaintifEs' 
agent;  and  that  he  is  bound  to  account  to  them  for  all  money 
received  thereunder. 

Turning  to  the  first  part  of  the  counterclaim,  it  is  not 
disputed  that  certain  goods  were  supplied  by  defendant  at 
Dyson's  request;  but  plaintiffs  object  to  the  prices  diarged 
for  them.  These  prices  admittedly  include  a  profit  to  de- 
fendant, whereas  plaintiffs  contend  that  they  are  only  liable 
for  the  actual  cost.  The  articles  in  question  were  all  used 
or  intended  to  be  used  in  connection  with  the  work  plain- 
tiffs had  undertaken  to  do  in  Ottawa.  The  contract  provides 
that  plaintiffs  are  "  to  pay  all  expenses  for  the  carrying  out 
of  any  work  that  may  be  contracted  for  "...  "  and  to 
pay  as  remuneration  10  per  cent,  of  all  amounts  received  for 
public  work  .  .  .  and  20  per  cent,  on  all  amounts 
received  for  private  work."  As  a  matter  of  fact,  ^ntii.  com- 
paratively few  exceptions,  plaintiffs  supplied  from  their  oto 
stock  all  the  materials  required;  but  there  was  nothing  in 
the  contract  obliging  them  to  this.  There  was  nothing  to 
prevent  their  asking  defendant,  as  their  agent,  to  procure 


PAW  V.  COLE.  681 

for  them  any  articles  which  they  might  require  and  which 
he  was  in  a  position  to  obtain.  Such  assistance  rendered 
to  the  principal  seems  to  fall  naturally  within  the  scope  of 
an  agency  such  as  this.  For  articles  so  supplied  to  them 
by  their  agent,  plaintiffs  are  bound  to  pay  "  idl  expenses  ^* — 
but  only,  I  think,  expenses.  The  remuneration  —  and  the 
whole  remuneration — receivable  by  the  agent  is  set  out  in  the 
contract.  He  is  to  get  in  certain  cases  10  per  cent,  and  in 
other  cases  20  per  cent,  of  the  contract  price.  If  he,  in 
addition,  makes  a  profit  on  the  articles  required  for  the  carry- 
ing out  of  the  contract,  he  is  getting  out  of  the  work  more 
than  the  contract  entitles  him  to.  Defendant  must,  there- 
fore, file  a  new  account  of  the  amounts  due  for  these  articles, 
eliminating  therefrom  all  profits  to  himself. 

The  second  branch  of  the  counterclaim  is  a  claim  for  $500 
damages  for  alleged  loss  of  profits  owing  to  the  default  of 
plaintiffs.  No  charge  of  this  nature  is  made  against  Dyson 
in  defendant's  books,  nor  is  such  a  charge  included  in  the 
items  of  any  of  the  bills  rendered  from  time  to  time  by  de- 
fendant. Even  in  a  bill,  put  in  as  exhibit  25,  which  was 
used  as  the  basis  of  an  attempted  settlement  after  both  parties 
had  placed  the  matter  in  the  hands  of  their  solicitors,  there 
is  no  mention  of  such  a  charge.  It  first  appeared  in  the 
counterclaim,  six  months  after  the  occurrences  complained 
of.  It  evidently  belongs,  therefore,  to  that  numerous  class 
of  causes  of  action  which  are  resurrected  after  the  parties  get 
into  litigation  over  other  matters,  and  which  would  never  have 
been  heard  of  were  it  not  for  that  litigation.  If  such  a 
claim  is  supported  by  proper  evidence,  it  must,  of  course, 
be  given  effect  to,  nothwithstanding  the  circumstances  in 
which  it  is  brought  forward ;  but  that  evidence  will  naturally 
be  more  carefully  scrutinized  than  would  perhaps  otherwise 
have  been  the  case.  What  is  the  evidence  here  ?  Cole  says 
that,  as  he  understood  the  contract,  he  was  to  canvass  for 
plaintiffs  only  when  Dyson  was  here  to  go  with  him,  and  that, 
owing  to  the  infrequency  and  shortness  of  the  latter's  visits, 
coupled  with  his  failure  to  supply  designs  and  price  lists, 
contracts  were  lost  which  might  otherwise  have  been  secured. 
I  have  already  stated  that,  in  my  view  of  the  meaning  of  the 
contract.  Cole's  duty  was  to  canvass  for  and  secure  orders 
irrespective  of  Dyson's  presence  or  absence.  I  have  no 
doubt  that  Cole  was  in  a  position  to  do  this,  notwithstanding 
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the  alleged  failure  to  supply  designs.  He  was  quite  com- 
petent to  do  decoration  work,  and,  as  he  himself  says,  told 
Dyson  so.  As  a  matter  of  fact  many  of  the  designs  actually 
adopted  were  sketched  by  him,  and  he,  of  course,  both  de- 
signed and  carried  out  the  contracts  which  he  purported  to 
take  on  his  own  account.  He  had  in  his  possession  plain- 
tiffs' price  list  for  the  lending  of  flags,  shields,  etc.,  and 
Dyson  had  explained  to  him  the  principle  on  which  prices 
were  to  be  calculated.  The  latter  was,  in  fact,  simplicity 
itself.  It  consisted  in  fixing  on  an  amount  sufficiently  large 
to  ensure  a  wide  margin  for  profit,  and  then  increasing  it 
to  a  figure  proportionate  to  the  ability  and  willingness  of 
the  party  to  pay.  The  correspondence,  it  is  true,  shews  that 
Cole  from  time  to  time  urged  Dyson  to  spend  more  time  in 
Ottawa,  and  that  the  latter  made  promises  in  that  respect 
which  he  sometimes  found  himself  unable  to  carry  out.  It 
was  natural  that  Cole  should  desire  Dyson  to  be  present  here 
for  as  much  of  the  time  as  possible,  and  Dyson  no  doubt 
desired  to  spend  as  much  time  here  as  his  work  elsewhere 
would  permit.  But  there  was  nothing  in  the  contract  requir- 
ing Dyson  to  give  to  Ottawa  a  specific  amount  of  his  time, 
and  he  has,  I  think,  been  guilty  of  no  default,  either  in  thirt 
respect  or  otherwise,  entitling  defendant  to  damages  such  as 
he  now  claims.  Even  were  this  otherwise,  I  would,  on  the 
evidence,  experience  the  greatest  difficulty  in  assessing  any 
damages.  The  evidence  offered  for  that  purpose  is  by  no 
means  satisfactory,  depending,  as  it  does,  on  so  many  con- 
tingencies. Defendant  speaks  to  some  one  about  decorations, 
in  the  street  or  in  his  shop.  He  gets,  perhaps,  some  en- 
couragement, but  does  not  eventually  secure  the  order,  and  he 
thinks  that,  had  Dyson  been  there  to  second  his  efforts,  he 
might  have  been  more  successful;  but  does  that  follow  ? 
Others  were  in  the  field,  and  plaintiffs  could  not  be  expected 
to  secure  all  the  business. 

The  last  branch  of  the  counterclaim  is  a  claim  for  $100 
for  services  alleged  to  have  been  rendered  in  connection  with 
securing  a  rebate  of  customs.  A  customs  broker  was  also 
employed,  and  it  is  not  clear  what  rebate  was  secured.  The 
services  of  defendant,  as  he  himself  tells  us,  consisted  of 
interviews  with  customs  officials  on  four  different  occasions. 
As  the  rebates  seem  to  have  been  on  goods  used  elsewhere 
than  in  Ottawa,  it  would  seem  that  defendant  is  entitled  to 
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some  reimmeration  for  his  services,  though  the  amount  he 
claims  cazmot  possibly  be  supported.  Ten  dollars  should 
well  repay  him  for  the  time  he  expended,  and  I  fix  his  remun- 
eration at  that  amount. 

Defendant  having  filed  an  account,  judgment  was  given  as 
follows. 

The  Master:— On  the  17th  May,  1904,  I  found  that 
defendant  was  the  agent  of  plaintiffs,  and  that,  under  the 
terms  of  the  contract  between  them  (exhibit  2),  he  was  pre-' 
eluded  from  entering  into  contracts  for  decorations  on  his 
own  behalf  and  for  his  own  profit,  and  that  he  was  bound  to 
account  to  plaintiffs  for  all  amoimts  received  under  any 
contracts  purporting  to  have  been  so  entered  into. 

Pursuant  to  my  direction,  defendant,  on  27th  June,  1904, 
filed  an  account  of  receipts  and  disbursements  in  connection 
with  such  contracts.  Schedule  A.  of  this  account  shews 
receipts  to  the  extent  of  $1,469.30,  and  as  to  this  no  question 
arises.  Schedule  B.  shews  commission  and  general  disburse- 
ments in  respect  of  all  contracts,  and  schedule  C.  shews  dis- 
bursements attributable  to  specific  contracts. 

Before  dealing  in  detail  with  these  last  two  schedules,  it 
will  be  well  to  lay  down  some  general  principles  which  must, 
I  apprehend,  govern  the  inquiry.  Defendant,  as  I  have  found, 
was  plaintiffs'  agent.  Contrary  to  his  duty  as  such  agent, 
and  in  violation  of  the  terms  of  his  contract,  he  purported 
to  enter  into  certain  contracts  on  his  own  account.  The  first 
principle  which  must  apply  is  that  plaintiffs  must,  as  far  as 
possible,  be  put  into  the  position  which  they  would  have  been 
m  had  the  contract  been  carried  out;  in  other  words,  they 
must  not  be  allowed  to  suffer  by  reason  of  defendant's  default. 
The  second  is  that  defendant  must  not  be  allowed  to  make  a 
profit  out  of  his  wrong-doing.  The  third  is  that,  the  whole 
trouble  having  been  brought  about  by  defendant's  default, 
the  onus  is  entirely  on  him,  and  every  doubtful  circumstance 
must  be  construed  unfavourably  to  his  rights  and  interests. 
See  Story  on  Agency,  9tih  ed.,  sec.  333. 

Ck>ming  now  to  the  account,  the  first  item  of  schedule  B. 
is  not  strictly  speaking  a  disbursement.  It  is  $293.86,  being 
20  per  cent,  commission  on  the  $1,469.30  received  from  the 
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contracts  in  question.  It  was  argued  on  behalf  of  plaintiffs 
that  defendant  had  by  his  conduct  forfeited  all  right  to 
commission.  I  cannot  take  that  view.  If  plaintiffs  can  be 
placed  in  practically  the  same  position  they  would  have 
occupied  had  no  breach  of  contract  taken  place,  and  I  think 
they  can,  then  it  would  be  manifestly  unfair  to  further 
penalize  defendant  by  depriving  him  of  the  remuneration  to 
which,  by  the  terms  of  the  contract,  he  is  entitled.  I  there- 
fore allow  the  item. 

The  disbursements  proper  naturally  divide  themselves 
into  two  classes;  first,  those  like  labour  employed  in  putting 
up  and  taking  down  decorations,  evergreens,  etc.,  which  were 
exhausted  in  the  using;  and,  second,  those  like  flags,  shields, 
etc.,  which  were  capable  of  being  put  to  further  use.  The 
items  falling  within  the  former  class  are  properly  charge- 
able in  full  to  plaintiffs,  provided  that  no  more  is  charged 
for  them  than  it  would  have  cost  plaintiffs  to  supply  them. 
I?'or  instance,  the  evergreen  festooning,  though  it  actually 
cost  defendant  six  cents  a  yard,  can  be  allowed  at  only  five 
cents  a  yard,  the  figure  at  which  plaintiffs  had  contracted 
for  it. 

The  Items  of  the  latter  class  stand  in  a  somewhat  different 
position.  TVith  comparatively  few  exceptions  plaintiffs  sup- 
plied from  their  o\iti  stock,  brought  here  for  the  purpose,  all 
similar  articles  used  in  connection  with  the  contracts  carried 
out  by  them.  According  to  the  evidence  of  their  agent 
Dyson,  they  had  in  the  city  at  the  time  surplus  material 
amply  sufficient  for  what  was  required  on  the  contracts  car- 
ried out  by  defendant.  There  was  some  question  as  to 
whether  or  not  this  surplus  material  was  in  the  city  in 'time, 
but  that  does  not,  I  think,  affect  the  matter.  Had  the  con- 
tracts taken  in  his  own  name  by  defendant  been  reported  to 
Dyson  at  the  proper  time,  doubtless  the  latter  would  have 
made  proper  provision  for  carrying  them  out.  Had  h-^ 
failed  to  do  so,  it  would  have  been  no  concern  of  defendant's. 
The  latter  would  have  done  his  whole  duty  by  taking  and 
reporting  the  orders  and  carrying  out  whatever  instructions 
wero  given  him,  and  the  responsibility  for  any  default  would 
have  rested  solely  on  plaintiffs.  The  defendant,  excepting 
in  certain  specific  instances,  had  no  authority  to  purchase 
or  supply  goods  for  the  carrying  out  of  plaintiffs*  contracts. 
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and  he  cannot,  as  to  the  contracts  now  in  question,  be  placed 
in  any  better  position.  I  must,  therefore,  assume  that,  if 
defendant  had  done  his  duty,  plaintiffs  would  have  used 
th^ir  own  goods  on  these  contracts,  as  they  did  on  the  others, 
and  I  must  endeavour  to  place  them  in  the  same  position 
.Cnancially  as  though  they  had  actually  done  so.  Plaintiffs 
are  continually  carrying  out  decorative  works  in  various  parts 
of  the  world,  and  they  are  thus  able  to  use  their  material 
many  times  over.  Still  its  life  must  obvjiously  have  a  limit, 
and  not  a  very  long  one,  when  it  is  remembered  that  faded  or 
worn  goods  cannot  well  be  used  for  decorative  purposes. 
The  goods  used  by  defendant  on  the  disputed  contracts  have 
all  been  produced  before  me,  and  practically  without  excep- 
tion they  bear  little  or  no  trace  of  even  having  left  the  shop. 
From  these  and  other  considerations,  I  have  come  to  the 
conclusion  that,  had  plaintiffs'  goods  been  used,  a  fair  amount 
to  have  deducted  from  their  value  by  reason  of  that  use  would 
have  been  10  per  cent.  In  the  absence  of  other  evidence, 
I  am  forced  to  assume  that  the  cost  of  the  goods  actually  used 
on  the  contracts  in  question  by  defendant  represents  the  value 
of  the  goods  plaintiffs  would  have  used  had  they  been  given 
an  opportunity,  and  on  that  assumption  10  per  cent,  of  the 
cost  of  defendant's  goods  would  represent  the  deterioration 
which  plaintiffs'  goods  would  have  suffered  had  they  been 
used. 

In  taking  the  account,  therefore,  defendant  will  be  en- 
titled to  deduct  from  the  $1,469.30  which  he  admits  having 
received,  (1)  his  commission  amounting  to  $293.86,  (2)  the 
whole  amount  properly  chargeable  on  account  of  what  I  have 
called  disbursements  of  the  first  class,  and  (3)  10  per  cent, 
of  the  value  of  the  articles  the  charges  for  which  I  have  called 
disbursements  of  the  second  class. 

In  arriving  at  the  cost  of  the  various  articles,  it  will  be 
necessary  to  bear  in  mind  the  general  principles  already  laid 
down  as  governing  the  whole  inquiry. 
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Scott,  Local  Master  at  Ottawa.      March  15th,  1905. 

kaster'b  offioe. 
BOUCHEB  V.  CAPITAL  BREWING  CO. 

Account — Sale  of  Hotel  Business — Counterclaim  for  Balance 
Due  on  Sale — Deductions — Eesale  of  Assets  of  Business 
— License  —  Renewal — Trust  —  Goodwill — ChaMel  Mori- 
gage — Seizure — Sale — Onu^. 

Beference  to  the  Master  under  the  judgment  of  a  Divis- 
ional Court  (ante  270)  to  take  an  account  of  the  amount  due 
on  defendants*  counterclaim. 

J.  Lom  McDougall,  Ottawa,  for  defendants. 
A.  E.  Lussier,  Ottawa,  for  plaintiff. 

« 

The  Master: — Plaintiff  has  been  awarded  judgment  for 
$1,986.80,  the  amount  paid  by  him  to  defendants  for  liquor 
illegally  sold  by  them  to  him,  and  it  has  been  referred  to 
me  to  take  an  account  of  the  amount  due  to  defendants  on 
their  cx)unterclaim.  The  bulk  of  the  account  is  not  in  dis- 
pute. Defendants*  books  shew  a  balance  due  by  plaintiff  of 
6*3,070.  Of  this  amount  $236.25  is  admittedly  due  for  liquor 
and  must  be  deducted.  To  the  extent  of  $2,226.85  defend- 
ants allege  that  the  indebtedness  is  secured  by  7  notes,  par- 
ticulars of  which  are  set  out  in  paragraph  9  of  their  counter- 
<:laim.  The  original  notes  were  given  for  the  price  of  the 
business,  with  the  object  of  enabling  defendants  to  raise  money 
on  them  in  the  bank.  The  subsequent  ones  were,  as  I  find, 
given  in  part  renewal  of  the  others,  which  defendants  were 
gradually  retiring.  This  circumstance  does  not,  however, 
affect  the  matter.  Defendants  in  their  counterclaim  set  up 
Ihe  dealings  between  plaintiff  and  themselves,  and  it  is,  ihere^ 
fore,  open  to  me  to  find  the  amount  actually  due  them  by 
him,  regardless  of  whether  or  not  they  are  entitled  to  claim 
on  the  notes. 

Defendants  seized  under  a  chattel  mortgage  and  went  into 
possession  of  the  property  on  2nd  February,  1904.  The 
account  includes  charges  for  water  rates  and  license  fee  up  to 
1st  May,  but,  as  defendants  are  not  accounting  for  their  deal- 
ings with  the  premises  after  2nd  February,  they  clearly  can- 
not charge  water  rates  or  license  fee  after  that  date.  The 
respective  amounts  to  be  deducted  on  those  accounts  are 
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$10.50  and  $106.25.  It  also  includes  a  sum  of  $34  paid  to 
ihe  bailiS  who  executed  the  seizure.  Details  of  this  are  not 
given^  but  it  appears  to  include  expenses  of  keeping  a  man 
in  possession.  Defendants  are  entitled  to  the  reasonable 
costs  of  seizing  and  of  keeping  possession  until  plaintiff  went 
out.  If,  as  would  seem,  something  more  has  been  included, 
the  additional  amount  must  be  deducted. 

A  short  time  after  the  seizure  defendants  re-opened  the 
hotel  and  conducted  it  for  their  own  benefit  until  12th  Novem- 
ber, 1904,  when  they  sold  by  private  sale  to  one  Abraham 
Grould  for  $2,850.  This  sale  covered  the  license,  the  goodwill 
of  the  business,  the  chattels  on  the  premises,  and  the  license 
fee  and  rent  up  to  1st  May,  1905.  Gould  considered  that  he 
had  got  a  great  bargain,  valuing  the  license  alone  at  $2,500 
and  the  furniture,  etc.,  at  $300,  though  the  latter  was  a  rough 
guess  only  and  not  based  on  any  itemized  valuation. 

It  was  urged  by  counsel  for  plaintiff  that  the  price  obtain- 
ed for  the  license  and  goodwill,  as  well  as  for  the  chattels 
seized,  should  be  deducted  from  the  amount  due  defendants. 

Plaintiff  purchased  the  license  and  goodwill,  together 
with  some  chattels  which  are  stated  to  have  been  worth  from 
$40  to  $140,  for  $1,200.  It  was  stated  in  evidence  that  the 
goodwill  of  a  hotel  such  as  that  in  question,  without  the 
license,  was  worth  practically  nothing.  A  license,  on  the 
contrary,  is  a  valuable  asset.  It  subsists,  it  is  true,  for  only 
one  year,  but  it  gives  the  holder  a  standing  which  insures  a 
probability  of  its  renewal,  and  it  is  a  matter  of  common 
knowledge  that  persons  are  willing  to  pay  substantial  sums 
for  a  transfer,  assuming  the  risk  of  obtaining  the  consent 
of  the  license  commissioners  to  the  transfer  under  sec.  37  of 
the  Act,  and  of  securing  renewals  of  the  license  in  succeeding 
years.  For  the  year  commencing  May,  1904,  the  total  num- 
ber of  licenses  issued  in  Ottawa  was  reduced,  and  this  cir- 
cumstance further  enhanced  the  market  value  of  those  that 
remained. 

Neither  the  license  nor  the  goodwill  was  included  in  the 
chattel  mortgage  under  which  defendants  seized.  The  license 
was  all  along  in  the  name  of  Henry  Kuntz,  defendants'  man- 
ager, but  from  12th  November,  1901,  imtQ  at  all  events  2nd 
February,  1904,  he  held  it  as  a  trustee  for  plaintiff  in  order 
to  secure  the  payment  of  the  latter^s  indebtedness  to  defend- 
ants.   It  has  been  held  by  the  Divisional  Court  that  the  license 
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did  not,  in  these  cirenmstances,  confer  any  right  on  plain- 
tiff to  sell  liquor.  It  was  even  pointed  out  by  the  Chief 
Justice  of  the  Conunon  Pleas  that  the  license  might  never 
have  been  of  any  validity.  Neither  of  these  considerations 
appears,  however,  to  affect  the  question  I  am  now  dealing 
with.  As  between  the  parties,  defendants  were,  throuj^ 
their  manager,  trustees  or  rather  mortgagees  of  the  license, 
and  plaintiff  was,  as  between  them,  the  true  owner  of  it 
When  defendants  went  into  possession  and  b^an  selling  under 
the  license,  they  put  themselves  in  the  position  as  regards 
the  license  of  mortgagees  in  possession.  Had  the  license 
been  sold  at  any  time  prior  to  1st  May,  plaintiff  would,  I 
ihink,  have  been  clearly  entitled  to  be  credited  with  the  pro- 
ceeds of  the  sale;  but  on  Ist  May,  while  defendants  were 
themselves  carrying  on  the  business,  a  new  license  issued,  and 
1  think  I  am  bound  by  Taylor  v.  Macfarlane,  4  0.  L.  B.  239, 
1  0.  W.B.  283,  to  hold  that  this  new  license  was  their  own, 
free  of  any  trust  in  favour  of  plaintiff.  This  conclusion 
may  seem  at  first  sight  somewhat  inequitable.  Defendants 
are  allowed  to  charge  plaintiff  with  the  purchase  price  of  the 
license  and  goodwill  without  crediting  him  with  the  proceeds 
of  a  subsequent  sale  at  a  much  higher  figure.  If,  however, 
I  have  rightly  understood  the  decision  in  Taylor  v.  Macfar- 
lane, the  result  is  inevitable.  There  is,  moreover,  some 
evidence  of  an  abandonment  on  the  part  of  plaintiff  at  the 
time  he  went  out;  and  during  the  trial  of  the  action,  in  May, 
1904,  defendants  offered  to  hand  him  over  the  business  on 
payment  of  the  balance  due  them,  but  the  offer  was  de- 
clined. 

As  regards  the  chattels  seized  under  the  mortgage  the 
position  is  different.  The  defendants  have  sold  plaintiff's 
goods,  and  it  is  not  disputed  that  they  must  give  him  credit 
lor  the  proceeds.  The  only  question  is  as  to  the  amount. 
The  sale  to  Gould  was  for  $2,850,  which  was  not  specifically 
apportioned,  though  both  parties  appear  to  have  looked  on 
$300  as  the  amount  paid  for  the  chattels.     .     .     . 

We  have  $360  as  the  total  cost  of  plaintiff's  goods  that 
were  subsequently  sold  to  Gould.  Defendants  never  adver- 
tised the  goods,  but  sold  them,  mixed  with  their  own,  by 
private  sale.  The  onus  is  therefore  on  them  to  shew  not  only 
what  they  got  for  the  goods,  but  that  they  sold  them  at  a  fair 
price.       Considering  all   the  circumstances  and  remember- 
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ing  that  second-hand  goods  cannot  be  expected  to  bring  their 
full  yalue^  I  fix  the  amount  mth  which  plaintiff  is  entitled 
to  be  credited  on  account  of  these  goods,  at  the  sum  of  $250. 

Subject  to  a  deduction  from  the  bailiff's  fees,  this  leaves 
the  amount  due  to  defendants  on  their  counterclaim  at  the 
sum  of  $2,324.15  made  up  as  follows: — 

Amount  claimed $3,070  00 

Less  amount  due  for  liquor $236  25 

Water  rates  after  2nd  February,  1904. .       10  50 
Proportion   of    license   fee,   2nd    Feb- 
ruary, 1904   106  25 

Charged  for  interest 142  85 

Value  of  plaintiff's  goods  sold 250  00         745  85 

$2,324  15 

There  will  be  interest  on  this  amount  from  2nd  Feb- 
ruary, 1904. 

Scott,  Jx)Cal  Master  at  Ottawa.        April  29th,  1905 

ohakbebs. 
HILL  V.  EDEY. 

Summary  Judgment — Ruh  60S — Action  on  Agreement  to  Pay 
Money  in  Settlement  of  Claim — Repudiation  of  Settlement 
— Authority  of  Solicitor — Case  for  Jury — Unconditional 
Leave  to  Defend. 

Motion  by  plaintiff  for  summary  judgment  under  Rule 
603. 

J-  F.  Orde,  Ottawa,  for  plaintiff. 

6.  F.  Henderson,  Ottawa,  for  defendant. 

The  Master: — The  circumstances  are  somewhat 
pecxdiar. 

On  26th  January,  1904,  a  building  which  was  being 
erected  by  a  firm  of  Taylor  &  Lackey  for  the  corporation  of 
the  city  of  Ottawa,  under  the  supervision  of  defendant  as 
architect,  collapsed,  causing  injury  to  plaintiff  In  an 
action  for  damages  brought  against  the  contractors  and  the 
corporation  the  jury  found  that  the  accident  was  due  solely 
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to  the  negligence  of  the  architect,  and  the  action  was  dis- 
missed. (See  Hill  v.  Taylor,  4  0.  W.  R.  284,  ante 
85.)  On  24th  January,  1905,  plaintiff's  solicitors  wrote 
to  Mr.  Edey  threatening  to  sue  him  for  damageg 
for  the  injury  unless  he  was  prepared  to  make  a 
satisfactory  offer  of  settlement.  N^otiations  were  there- 
upon entered  into,  resulting,  as  plaintiff  allies,  in  a  settle- 
ment for  $1,500.  Defendant^  however,  repudiated  the  allied 
settlement,  and  plaintiff  now  sues  for  the  $1,500,  or,  in  the 
alternative,  on  the  original  cause  of  action  for  unstated 
damages. 

The  material  filed  in  support  of  the  motion  consists  of 
the  affidavit  of  Mr.  Osier,  plaintiff's  solicitor,  three  letters 
exhibited  therein,  and  the  evidence  of  Mr.  A.  W.  Fraser, 
defendant's  solicitor,  called  as  a  witness  on  behalf  of  plain- 
tiff. In  answer  defendant  files  his  own  affidavit,  on  which 
he  has  been  cross^xamined.  This  covers  probably  all  the 
evidence  relating  to  the  alleged'  settlement  which  would  be 
available  were  the  case  to  go  to  trial.  The  facts  being  all 
before  me,  there  can  be  no  question  of  putting  defendant 
on  terms.  Either  he  is  entitled  to  defend  unconditionally 
or  plaintiff  is  entitled  to  judgment.  If  there  is  evidence 
to  go  to  a  jury  that  no  settlement  binding  on  defendant  took 
place,  whatever  my  own  view  may  be  as  to  the  weight  of  that 
evidence,  I  must  refuse  the  application. 

The  inquiry  is  naturally  two-fold.  (1)  Did  dafendr 
ant's  solicitor  purport  to  enter  into  an  agreement  to  settle 
for  $1,500;  and  (2),  if  so,  is  that  agreement  binding  on  de- 
fendant ?  The  first  question  must  clearly,  I  think,  be 
answered  in  the  affirmative.  Negotiations  looking  towards 
a  settlement  were  begun  shortly  after  24th  January  by  an 
offer  by  Mr.  Fraser  to  pay  $250.  This  Mr.  Osier  character- 
ized as  too  ridiculous  to  discuss,  and  he  intimated  that  the 
lowest  amount  plaintiff  would  accept  was  $2,000.  From 
this  beginning  negotiations  went  on  for  about  a  month, 
various  sums  being  from  time  to  time  discussed.  Mr. 
Fraser  at  one  time  mentioned  $1,200,  and  Mr.  Osier  $1,700, 
and  later  $1,600.  Mr.  Osier's  recollection  of  what  took 
place  and  that  of  Mr.  Fraser  do  not  always  correspond.  Mr. 
Fraser,  however,  produced  his  office  blotter  containing  entries 
dictated  to  his  stenographer  at  the  time,  and  therefore  pre- 
sumably correct.  On  20th  February  the  entry  reads:  "At- 
tending Mr.  Osier  and  discussing  matter  in  afternoon  on 
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basis  of  $1,500  cash.  He  will  see  his  client  about  sama" 
On  2l8t  February,  "Attending  Mr.  Osier  and  discussing 
matter,  when  he  offers  to  take  $1,600."  On  27th  February, 
^'Attending  Mr.  Osier  and  told  him  WQ  could  do  no  better, 
when  he  will  give  us  an  answer  to-morrow."  And  on  28th 
February,  "Heceived  letter  from  Mr.  Osier  accepting  offer 
of  $1,600  cash  settlement.  Telephoned  Mr.  Edey."  The 
letter  referred  to  in  this  last  entry  reads  as  follows: — 

"  I  have  seen  Mr.  Hill  and  have  instructions  to  accept  your 
offer  to  pay  $1,500  in  cash  in  settlement  of  his  claim  for 
personal  injuries  received  in  the  falling  of  the  fat  stock  show 
building  in  January,  1904.  You  may  treat  this  letter  as  an 
acceptance  of  your  offer." 

If,  as  is  contended^  no  definite  offer  of  settlement  had 
been  made  by  Mr.  Fraser,  the  latter  would  naturally  on  the 
leeeipt  of  this  letter  have  hastened  to  correct  the  wrong  im- 
pression Mr.  Osier  was  evidently  labouring  under,  yet  noth- 
ing of  the  kind  is  stated  to  have  taken  place  until  after  the 
receipt  of  another  letter  from  Mr.  Osier  dated  30th  March, 
threatening  unless  the  $1,500  was  paid  at  once,  to  proceed 
with  the  action.  All  this  evidence,  coupled  with  the  positive 
statement  of  Mr.  Osier,  makes  a  case  that  cannot  well  be 
displaced.  It  is  suggested  that  all  that  Mr.  Fraser  did  was 
to  ascertain  the  lowest  amount  plaintiff  was  willing  to  accept, 
or  that  if  there  was  a  settlement  it  was  conditional  on  Mr. 
Edey's  obtaining  the  sanction  and  assistance  of  certain 
friends.  Mr.  Fraser^s  evidence,  taken  as  a  whole,  does  not 
appear  to  me  to  support  either  of  these  contentions,  and  they 
can  obviously  rest  on  nothing  else.  Mr.  Fraser,  it  is  true, 
hays  that  he  never  offered  to  pay  an  amount,  but  he  appears 
to  have  in  mind  a  distinction  between  agreeing  on  an  amount 
and  actually  paying  it.  The  references  to  Mr.  Edey^s  con- 
sulting his  friends  are,  I  think,  capable  of  a  similar  explana- 
tion. However  that  may  be,  his  evidence  when  his  memory 
is  refreshed  by  reference  to  his  diary  so  strongly  supports 
Mr.  Osier's  story  as,  coupled  with  the  other  circumstances 
I  have  mentionwJ,  to  be  quite  conclusive  in  favour  of  plain- 
tiff. 

'^rhe  second  question  is  not  so  easily  answered.  The 
lefendant  admits  that  lie  instructed  Mr.  Fraser  to  make 
an  offer  of  $250.  When  that  was  refused  he  says  he  "  re- 
quested him  to  ascertain  what  amoimt  was  the  lowest  sum 
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Ihat  plaintiff  would  accept  and  I  would  consult  my  frienda 
in  regard  thereto/'  And  again,  "  Finall}'  my  said  solicitor 
intimated  to  me  that  he  thought  plaintiff  would  be  willing 
to  accept  $1,500,  whereupon  1  suggested  to  him  that  he 
should  ascertain  whether  plaintiff  would  be  willing  to  accept 
this  amount/^  In  his  cross-examination  he  says  of  Mr. 
Eraser,  "  He  was  acting  as  my  solicitor,  and  1  simply  said 
10  him  the  whole  thing  was  in  his  hands/'  He  admits  that 
he  was  in  constant  touch  with  Mr.  Fraser  during  the  negotia- 
tions, and  that  the  sum  of  $1,500  was  discussed  between 
them  as  far  back  as  20th  February,  although  Mr.  Fraser's 
final  offer  of  settlement  was  not  made  until  27th  February. 
On  the  other  hand,  he  swears  positively  that  Mr.  Fraser'.s 
instructions  went  no  further  than  to  ascertain  the  lowest 
amount  plaintiff  would  accept  and  that  he  did  not  authorize 
a  settlement. 

The  contents  of  Mr.  Osier's  letter  of  28th  February  were 
at  once  commimicated  to  defendant,  yet  the  settlement  wa- 
not  repudiated  until  after  the  receipt  by  his  solicitor  of  the 
letter  of  30th  March.  Defendant  swears  that  on  seeing 
the  letter  of  28th  February  he  objected  to  the  amount,  $1,500, 
and  that  he  untlersiood  Mr.  Fraser  saw  Mr.  Osier  and  told 
him  so,  but  there  is  no  hint  of  this  in  Mr.  Fraser's  evidence. 
If  Mr.  Fraser's  instructions  were  limited  in  the  way  defendant 
alleges,  I  think,  on  the  cases,  the  settlement  cannot  stand, 
unless  indeed,  as  plaintiff  contends,  ratification  of  it  must  be 
implied  from  the  long  delay  in  repudiating  it.  See  as  to 
the  first  point,  Neil  v.  Lady  Gordon  Lennox,  [1902]  A.  C. 
465;  Lewis's  v.  Lewis,  45  Ch.  D.  281;  Dewar  v.  Orr,  3  Ch. 
Ch.  224;  Watt  v.  Clark,  12  P.  B.  369;  and  Benner  v. 
Edmonds,  19  P.  R.  9;  and  as  to  the  second,  Evans  on  Prin- 
cipal and  Agent,  Blackstone  ed.,  *p.  79,  and  Bowstead  on 
Agency,  2nd  ed.  p.  54. 

After  careful  consideration,  I  have  come,  with  some 
hesitation,  to  the  conclusion  that  defendant  is  entitled  to 
have  both  the  question  of  Mr.  Eraser's  authority  and  that 
of  the  ratification  of  what  he  did,  submitted  to  a  jury.  Were 
I  to  decide  otherwise,  I  should,  I  think,  be  trying  the  case, 
which  I  have,  of  course,  no  right  to  do. 

The  motion  will  therefore  be  dismissed.  The  costs  will 
be  reserved  to  be  disposed  of  by  the  trial  Judge;  or  if  not 
disposed  of  by  him  they  will  be  in  the  cause. 
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Ieetzel,  J.  May  3rd,  1905. 

WEEKLY  COURT. 

WALSH  V.  FLEMING. 

Will — Construction — Lapsed  Devise — Failure  of  Objects — 
Residuary  Clause — Wilh  Act,  sec.  27 — Rules  of  Construc- 
tion— Avoidance  of  Intestacy. 

Motion  by  plaintiff  for  judgment  on  the  pleadings  in  an 
action  for  construction  of  the  will  of  James  Orford,  and  for 
an  account. 

J.  E.  Jones,  for  plaintiflf. 

C.  Robinson,  K.C.,  and  J.  F.  Richardson,  for  defendant 
Lydia  Jane  Fleming. 

A.  Hoskin,  K.C.,  for  defendant  Britton. 

E.  Coatsworth,  for  defendant  Samuel  Piatt,  the  surviving 
executor. 

F.  W.  Harcourt,  for  the  infant  defendants. 

B.  Morton  Jones,  for  defendants  James,  Ellen,  John, 
and  Frank  Walsh. 

Teetzel,  J: — The  testator  died  on  22nd  September, 
1880,  and  the  will  is  dated  3rd  August,  1880.  The  testator 
was  twice  married,  and  at  the  date  of  the  will  there  were  liv- 
ing two  daughters  and  one  son  (William  Orford)  by  the  first 
wife,  and  one  daughter,  Lydia  Jane  Orford  (afterwards 
Fleming),  by  the  second  wife. 

The  son,  William  Orford,  left  home  a  few  months  after 
his  father's  second  marriage  in  1860,  and  had  not  returned 
at  the  time  of  his  father's  death. 

The  portions  of  the  will  particularly  in  question  are 
.     .     .     as  follows: — 

*'I  give,  devise,  and   bequeath  unto   my  wife  Mary  Fer- 
guson Orford  all  my  real  estate,  consisting  of  lots  1,  2,  3,'* 
^  (and  a  number  of  others)     ..."  and  also  all  other  real 
estate  and  the  personal  estate  of  which  I  may  die  seised  or 
possessed  of  or  in  any  way  entitled  to,  as  follows: — 

"1.  To  hold'  the  same  for  the  benefit  of  my  said  wife 
.  .  .  during  the  term  of  her  natural  life  or  so  long  as 
she  may  remain  my  widow,  allowing  her  the  full  and  free 
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use  of  all  personal  estate  and  all  rents  and  profits  of  my  said 
real  estate,  such  provision  to  be  accepted  in  lieu  of  dower. 

f^2.  After  the  death  or  marriage  of  my  said  wife  as 
aforesaid  to  hold  the  same  for  my  daughter  Lydia  Jane 
Orford  during  her  life  for  her  sole  benefit,  free  from  the 
control  of  any  husband  she  may  have,  allowing  her  full  and 
free  use  of  my  said  personal  estate  and  all  rents  and  profifs 
of  said  real  estate. 

"3.  From  and  after  the  death  of  my  said  daughter 
.  .  .  to  divide  the  said  real  and  personal  estate  between 
her  children.     ... 

"4.  Notwithstanding  the  directions  hereinbefore  con- 
tained, I  desire  that  if  my  son  William  Orford  returns  to 
Toronto  within  6  years  from  the  date  of  my  death,  my 
executors  shall  hold  in  trust  for  him  from  the  time  of  his 
return  to  Toronto  said  lots  15,  16,  17,  18,  19,  and  20,  and 
also  said  lot  1  '*  (being  some  of  those  already  dealt  with), 
"  subject  to  the  existing  life  estate  of  my  said  wife  in  a 
portion  thereof,  during  the  term  of  his  natural  life,  and  shall 
pay  over  to  him  all  rents,  issues,  and  profits  thereof,  and 
after  his  death  shall  divide  the  same  between  his  children 
in  such  manner  as  he  shall  in  his  last  will  and  testament 
direct  and  appoint,  and  in  default  of  such  direction  or 
appointment  to  divide  said  property  equally  between 
them     ....'* 

The  son  William  Orford  returned  to  Toronto  within  5 
}ears  from  his  father's  death,  and  entered  into  receipt  of  the 
rents  and  profits  of  the  lands  devised  to  him.  He  died  in 
1904,  without  issue,  never  having  married.  The  widow 
died  in  1902. 

Plaintiff  and  defendant  Britton  and  defendants  Walsh 
are  children  of  testator's  two  daughters  by  his  first  wife, 
both  since  deceased.  The  other  defendants  are  the  daughter 
Lydia  Jane,  her  seven  infant  children,  and  the  surviving 
executor. 

PlaintiflF  contends  that  upon  the  true  construction  of  the 
will  the  gift  to  William  Orford  for  life  and  the  remainder 
to  his  children  is  an  alternative  contingent  gift  which,  when 
it  became  operative  by  the  return  of  William  Orford,  entirely 
replaced,  defeated,  and  extinguished  the  prior  gift  to  defend- 
ant Lydia  Jane  Fleming  and  her  children,  and  that  upon 
the    death    of   William    Orford   without   issue  the  property 
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devised  to  him  for  life  did  not  revert  to  Lydia  Jane  Fleming 
and  her  children^  but  devolved  upon  plaintiff  and  the  other 
heirs  of  law  of  the  testator^  as  upon  an  intestacy. 

On  behalf  of  defendants  Fleming  it  is  contended  that 
the  devise  to  William  Orford  was  merely  taken  or  carved 
out  of  the  estate  devised  to  .  .  .  Mary  Ferguson  Orford 
and  the  defendant  Lydia  Jane  Fleming  and  her  children^ 
and  that  upon  the  death  of  William  Orford  unmarried  and 
intestate  the  estate  which  was  taken  or  carved  out  became 
exhausted^  and  the  lands  and  premises  therein  referred  to 
then  remained  vested  in  Mrs.  Fleming  and  her  children  for 
the  estates  given  them  under  the  will. 

To  adopt  plaintifE's  contention  involves  a  conflict  with  the 
natural  and  reasonable  presumption,  that  when  the  will  is 
executed  tlie  testator  does  not  intend  to  die  intestate  as  to 
any  part  of  his  property.     .     .     . 

The  expression  "  also  all  other  real  estate  and  the  personal 
estate  of  which  I  may  die  seised  or  possessed/*  in  the  1st 
paragraph  of  the  will,  manifests  clearly  the  testator's  inten- 
tion that  there  should  not  be  a  partial  intestacy,  and  there 
is  nothing  in  the  language  of  the  subsequent  part  of  the  will 
shewing  a  contrary  intention. 

For  plaintiff  it  was  argued  that  the  authorities  establish 
a  rule  of  law  to  the  effect  that  a  vested  interest  which  is 
given  over  in  certain  events  is  divested  if  those  events  happen, 
though  the  gift  over  may  be  void,  or  though  the  devisee  to 
take  under  the  gift  over  dies  before  the  testator,  or  may  never 
come  into  existence;  citing-  Doe  Blomfield  v.  E>Te,  5  C.  B. 
713;  Robinson  v.  Wood,  27  L.  J.  Ch.  726;  O'Mahoney  v. 
Burdette,  L.  R.  7  H.  L.  388;  Hurst  v.  Hurst,  21  Ch.  D.  278; 
and  other  cases  referred  to  on  p.  570  of  Theobald,  5th 
eci.     .     •     • 

Plaintiff  contends  that  the  return  of  William  within  5 
years  was  the  event  upon  which  is  to  depend  the  divesting  of 
the  estate  in  the  lands  previously  given  to  Lydia  Jane  and 
her  children,  and,  that  event  having  happened,  the  previous 
devise  of  the  same  property  is  effectually  caucelled  for  all 
purposes,  and,  there  being  no  provision  in  the  will  for  revest- 
ing in  Lydia  and  her  children,  in  case  William  leaves  no 
children,  there  is  consequently  ...  an  intestacy  in  the 
absence  of  a  residuary  devise. 
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Theobald,  at  p.  571,  citing  Gatenby  t.  Morgan,  1  Q.  B.  D. 
685  .  .  .  points  out  that  a  distinction  must  be  drawn 
between  a  gift  over  of  the  whole  of  a  prior  interest  in  certain 
events,  and  a  gift  over  of  a  portion  of  the  prior  interest  in 
certain  events.  In  the  latter  case  the  prior  interest  is  di- 
vested only  so  far  as  is  necessary  to  give  effect  to  the  .gift 
over.  This  proposition  of  law  was  rfelied  upon  by  counsel  for 
the  Flemings  as  being  applicable  to  this  case,  and  it  was 
argued  that  at  most  the  prior  interest  had  only  been  divested 
to  the  extent  of  the  executory  devise  to  William  for  life,  and 
that  upon  the  death  without  children  the  purpose  of  the 
devise  was  satisfied,  and  the  estate  thereupon  revested  in  the 
first  devisees. 

With  not  a  little  hesitation,  I  am  unable  to  support  this 
view,  for  the  gift  over  was  not  of  a  portion  but  of  the  «itire 
interest  in  the  lots  named,  and  the  contingency  upon  which 
the  gift  over  was  to  take  effect  was  William's  return,  and  I 
think  the  failure  of  the  objects  of  the  executory  devise  to 
his  children  resulted  only  in  a  lapse  of  that  devise. 

No  express  provision  having  been  made  for  the  contin- 
gency of  William  leaving  no  children,  the  question  is,  Aether 
the  devise  to  them  (having  failed)  falls  into  the  residue  under 
sec.  27  of  the  Wills  Act,  to  be  held  by  the  executors  after  the 
death  of  the  widow  for  the  benefit  of  Mrs.  Fleming  and  her 
children.     .     .     . 

The  questions  therefore  are:  (1)  Whether  in  this  will 
there  is  a  residuary  devise;  and  (2),  if  there  is,  whether  there 
appears  in  the  will  any  intention  contrary  to  the  lapsed 
devise  being  included  in  such  residuary  devise.     .     .     . 

[Beference  to  Springett  v.  Jenings,  L.  R.  6  Ch,  333; 
In  re  Mason,  Ogden  v.  Mason,  [1900]  2  Ch.  196,  [1901]  1 
Ch.  (>19,  [1903]  A.  C.  1;  Carter  v.  Haswell,  26  L.  J.  CSl 
577.] 

The  provision  of  the  Wills  Act  in  questioii  being  of  a 
remedial  nature,  I  take  it  that  in  ascertaining  whether  a 
devise  amounts  to  a  residuary  devise  within  the  meaning  of 
the  Act,  two  well  established  rules  of  construction  must  be 
applied:  first,  that  remedial  statutes  should  be  construed 
liberally  and  not  strictly;  and,  second,  not  to  impute  to  a 
testator  the  intention  of  dying  intestate.    .    .    .     [Refer- 
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ence  to  In  re  Harrison,  30  Ch.  D.  393.]  These  two  rules,  as 
all  other  rules  of  construction,  must  of  course  bend  to  the 
fundamental  rule,  namely,  that  the  intention  of  the  testator 
as  gathered  from  the  whole  will  is  to  govern. 

Now,  in  the  light  of  these  rules  of  construction,  J  am  of 
opinion  that  the  will  in  question  does  contain  a  residuary  de- 
vise in  language  sufficiently  comprehensive  to  "  sweep  up " 
the  lapsed  devise  in  question.     .     .     . 

[Reference  to  BUght  v.  Hartnell,  23  Ch.  D.  220,  222.] 

I  think  the  effect  of  the  language  contained  in  this  will 
is,  in  the  first  instance,  to  give  all  the  lots  specifically  men- 
tioned and  all  the  residue  of  testator's  estate  as  stated  in  the 
first  3  clauses  of  the  will,  except  lots  16,  16,  17,  18,  19,  and 
20,  which  in  the  event  of  William  returning  are  to  be  held  as 
in  paragraph  4.  In  other  words,  I  cannot  construe  the  words 
•^  notwithstanding  the  directions  hereinbefore  contained." 
etc.,  as  having  any  greater  effect  upon  the  limitations  of  the 
residuary  clause  in  paragraph  1  then  if  the  devise  contained 
in  paragraph  4  had  been  engrafted  on  paragraph  1  as  an  ex- 
ception from  the  general  and  residuary  devise  therein  con- 
tained. 

The  fact  that  the  residuary  clause  is  in  the  first  para- 
graph of  the  will,  instead  of  the  last,  is  not  of  controUing 
consequence,  and  can  have  no  effect  except  as  it  bears  upon 
the  question  of  the  intent  of  the  testator.  .  .  .  [Refer- 
ence to  Morton  v.  Woodbury,  153  N.  Y.  at  p.  252,  and  cases 
cited.] 

I  can  find  nothing  in  this  will  affording  the  slightest  evi- 
dence of  an  intention  on  the  part  of  the  testator  to  exclude 
this  lapsed  devise  from  the  residuary  devise  which  I  find 
the  will  contains. 

This  construction  enables  the  Court  to  give  effect  to  what 
seems  to  have  been  two  prominent  ideas  of  the  testator, 
namely:  (1)  not  in  any  event  to  die  even  partly  intestate; 
(2)  to  provide  for  his  son  William  and  his  children,  if  any, 
in  the  event  of  his  returning  within  5  years. 

Judgment  accordingly.  Costs  of  all  parties  out  of  the 
estate. 
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OsLEK^  J.A.  May  3rd,  1905. 

TiUAL. 

PARDEE  V.  FEEGUSON. 

rrincipal  and  Agent — Agents  Commission  on  SaU  of  Timber 
Limits — Introduction  of  Purchaser — Failure  of  Negotia- 
lions — Subsequent  Sale  at  Reduced  Price, 

Action  to  recover  from  defendants  FergiLBon  and  McFad- 
den  money  alleged  to  be  due  for  commissioii  on  sale  of  cer- 
tain timber  berths. 

E.  E.  A.  DuVemet,  for  plaintiffs. 

W.  R.  White,  K.C.,  for  defendant**. 

OsLER,  J.A.: — The  defendants  Ferguson  and  McFadden 
were  the  ownri:^  of  three  timber  berths  in  the  district  of 
Algoma.  Some  time  in  the  year  1902  plaintiflfs  learned  from 
a  friend  in  the  Crown  Lands  Department  that  they  might  be 
willing  to  sell,  and  in  October,  1902,  they  wrote  to  defend- 
ants asking  for  information  and  for  an  option,  which,  how- 
ever, defendants  were  not  then  disposed  to  give.  Nothing 
further  passed  on  the  subject  of  any  importance  for  some 
lime,  though  plaintiflfs  evidently  kept  the  matter  in  mind 
and  were  making  inquiries  as  to  a  possible  purchase,  with  a 
view  to  opening  n^otiations  later  on. 

Plaintiff  Pardee  swore  that  on  20th  June,  1903,  he  went 
to  see  defendant  McFadden  at  his  hotel,  and  told  him  that, 
if  he  could  get  an  option  on  the  limits,  he  could  find,  or  had,. 
a  purchaser;  that  he  could  sell  through  one  Upton,  who,  he 
said,  was  his  agent  in  the  matter,  and,  as  he  expressed  it, 
could  "swing  the  deal;"  that  McFadden  told  him  he  would 
give  him  a  chance  to  sell  and  would  pay  a  commission  on  the 
sale  price — on  whatever  sum  he  could  succeed  in  getting  the 
limits  sold  for — ^but  that  he  wished  the  commission  to  go 
through  defendants  Henderson  and  Brophy,  in  other  words, 
that  they  were  to  share  the  commission,  they  or  one  of  them 
having  already  had  the  limits  in  their  hands  for  sale.  No 
one  was  present  at  this  conversation,  though  Upton  had  ac- 
companied Pardee  to  the  hotel,  and  was  soon  afterwards,  I 
think  on  the  same  day,  introduced  by  Pardee  to  McFadden 
as  a  person  who  could  buy  or  sell  if  he  had  an  option. 
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In  his  examination  for  discovery  Pardee  states  that  the 
price  at  which  McFadden  would  sell,  $325,000^  was  stated  at 
their  interview.  There  was  nothing  in  writing  about  the 
commission. 

McFadden's  account  of  the  conversation  of  20th  June  was 
very  different  from  Pardee's.  He  said  that  he  did  not  then 
or  at  any  time  put  the  limits  in  plaintiffs'  hands  for  sale,  or 
agree  to  pay  them  a  commission;  that  plaintiff  Pardee  had 
introduced  Upton  to  liiTn  as  a  person  capable  of  buying  on  his 
own  account.  He  admitted  that  the  subject  of  commission 
was  spoken  of,  but  that  it  was  in  reference  to  what  he  might 
pay  or  have  to  pay  to  defendant  Brophy,  who  then  held  some- 
thing in  the  nature  of  an  option  or  authority,  dated  10th 
November,  1902,  to  sell  the  limits  for  $326,000.  The  de- 
fendant Henderson  he  had  nothing  to  do  with,  and  recog- 
nized no  one  but  Brophy  as  having  authority  to  act  for  him. 
After  Pardee  and  he  had  separated,  TJpton  pressed  for  an 
option,  which  McFadden  refused  to  give  until  he  could  com- 
municate with  Brophy  on  the  subject.  This  he  afterwards 
did,  and  on  13th  July,  1903,  wrote  TJpton  a  letter  stating  that 
he  would  give  him  the  option  of  purchasing  the  limits  at 
$325,000,  until  1st  August  then  n^,  with  additional  time, 
if  required,  if  negotiations  for  a  sale  or  examination  of  the 
limits  were  then  still  pending  or  being  continued.  Upton 
told  Pardee  that  he  had  procured  the  option,  and  sent  out  a 
man  to  examine  the  limits. .  He  offered  them  to  a  firm  of 
Carney  Brothers  for  $350,000.  They  refused  to  buy,  and  he 
never  offered  them  to  any  one  else.  .  .  .  Finally  Upton 
threw  the  matter  up,  said  he  was  unable  to  do  anything  with 
the  option,  and  that  defendants  were  free  to  d^  with  the 
limits  without  reference  to  him,  and  he  told  Pardee  that  he 
had  done  so.  On  the  same  day,  or  in  the  course  of  a  few 
days,  defendants  began  to  negotiate  with  Carney  Brothers 
themselves,  and  finally  concluded  a  sale  to  them  at  $305,000. 
Pardee^s  sole  connection  with  the  matter  was  to  introduce 
Upton  to  defendants.  He  paid  no  expense  and  did  no  work, 
and,  while  asserting  that  Upton  was  his  agent,  denied  that 
he  was  ever  under  any  obligation  to  reimburse  him  or  pay 
him  anything  for  what  he  did.  Upton  said  he  was  dealing 
for  himself  alone,  and  was  not  in  any  way  acting  as  Pardee's 
agent.  Defendant  Brophy  swore  that  he  did  not  consider 
that  he  had  any  claim  for  commission ;  he  had  been  paid  none 
and  was  to  be  paid  none;  and  that  his  connection  with  the 
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limits  was  at  an  end  when  Upton  got  an  option  and  sent  his 
man  out  to  examine  them.  He  denied  also  that  he  and  Hen- 
derson were  jointly  interested  in  the  commission.  The  latter 
had  allowed  judgment  to  go  by  default  and  was  not  a  witness 
at  the  trial.  Several  letters  which  had  passed  between 
plaintiffs  and  Henderson  were  put  in,  against  defendants'  ob- 
jection. Their  contents  cannot  affect  defendants,  but  they 
shew  that  plaintiffs  had  been  corresponding  with  Henderson 
on  the  subject  of  the  commission,  which,  as  plaintiff  Pardee 
stated,  defendant  McFadden  had  told  him  must  be  shared 
between  them. 

I  find  upon  the  evidence  that  Pardee  introduced  Upton  as  a 
purc'ha<^er,  or  a  person  who,  if  he  had  an  option  on  the  limits, 
could  piobabl}'  find  a  purchaser  at  the  price  demanded  by  plam- 
tiffs,  $325,000;  that,  if  Upton  had  bought,  or  had  found,  or  if 
plaintiff  Pardee  himself  had  found  a  purdiaser  at  that  price, 
plaintiffs  would  have  become  entitled  to  a  cgmmission  to  be 
shared  probably  with  Brophy.  Upton's  profit  was  to  be  in 
any  sum  he  might  be  able  to  sell  for,  over  defendants'  price, 
at  least  that  was  his  own  idea  of  his  interest.  When  Upton's 
option  expired  he  gave  defendants  the  name  of  the  persons — 
Carney  Brothers — to  whom  he  had  offered  the  limits,  and 
defendants  afterwards  sold  to  them  for  $305,000. 

But,  in  my  opinion,  this  gives  plaintiffs  no  claim  to  com- 
mission on  that  or  any  other  sum,  as  the  only  contract  they 
had  was  for  commission  on  a  sale  for  $325,000,  which  they 
never  effected.  It  was  not  a  bargain  for  commission  on  a  sale 
for  any  sum  which  might  result  from  plaintiffs'  or  Upton's  in- 
troduction. When  Upton's  option  expired  or  was  aban- 
doned, defendants  were  free  to  make  the  best  bargain  they 
could  with  the  Carney  Bros,  or  any  one  else,  and  the  fact  that 
the  latter  were  introduced  by  Upton,  or  that  defendants 
heard  of  them  from  him,  gives  plaintiffs  no  right  to  com- 
mission on  the  sale  they  afterwards  made,  a  sale  on  different 
terms  from  the  only  one  which  plaintiffs  ever  had  autihorily 
to  make.  In  short,  plaintiffs  proved  unable  to  comply  with 
or  carry  out  the  only  terms  on  which  they  could  have  earned 
their  commission. 

The  recent  cases  of  Miller  v.  Eadford,  19  A.  R.  575 
(C.  A.),  Calloway  v.  Stobart,  35  S.  C.  R.  301,  and  Morson  v. 
Bumside,  31  0.  R.  438,  may  be  referred  to. 

The  action  must,  therefore,  be  dismissed  as  against  all 
the  defendants,  and  as  to  Ferguson.  McFadden,  and  Brophy 
with  costs. 
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Scott,  IjOcal  Master  at  Ottawa.  May  4th,  1905. 

chambers. 

O'CONNOR  V.  OTONNOE.     . 

Parties — Defendant  by  Counterclaim — Action  of  Ejectment — 
Counterclaim  for  Declaration  of  Title  —  Heir-at-Law  of 
Deceased  Owner  —  Administrator — Pleading — Defences — 
Irrelevancy — Striking  out. 

Application  by  plaintiff  to  strike  out  the  name  of  John 
O'Connor  as  a  defendant  by  counterclaim,  and  to  strike  out 
certain  paragraphs  of  statement  of  defence  and  counterclaim. 

6.  F.  Henderson,  Ottawa,  for  plaintiff. 

W.  N.  Munro,  Ottawa,  for  defendant. 

The  Master: — The  action  is  for  ejectment  and  mesne 
profits.    Plaintiff   and   defendant   and  John   O'Connor   are 
the  only  children  of  one  James  O'Connor,  the  former  owner 
of  the  property  in  question,  who  died  intestate  on  10th  Febru- 
ary, 1902.     Plaintiff*  claims  imder  a  deed  from  her  father 
dated  3rd  December,  1895.     Defendant  denies  the  execution 
of  the  deed,  and  sets  up  that,  if  executed,  it  was  voluntary 
and  improvident  and  obtained  by  fraud  and  undue  influence. 
He  also  sets  up  an  agreement  alleged'  to  have  been  entered 
into  between  James  O'Connor  and  defendant  in  1887,  where- 
by the  former  was  to  hand  over  the  property  to  the  latter  in 
consideration  of  his  making  certain  improvements  and  sup- 
porting his  father  and  mother  during  their  lives,  and  that 
plaintiff  had  notice  of  the  agreement  prior  to  the  date  of  the 
deed.     The  counterclaim  asks  for  a  declaration  that  defend- 
ant is  entitled  to  the  property  under  the  agreement,  and,  in 
the  alternative,  for  a  lien  on  the  lands  for  the  improvements, 
for  the  amounts  expended  on  the  maintenance  of  his  father 
and  mother,  and  for  wages  for  the  period  during  which  he 
worked  for  them.     There  is  also  a  counterclaim  for  money 
alleged  to  have  been  expended  for  the  support  and  clothing 
of  plaintiff.    John  O'Connor,  the  only  other  heir-at-law  of 
James  O'Connor,  is  made  a  defendant  by  counterclaim  under 
Rules  248  and  249,  in  order  that  defendant's  claim  for  a 
declaration  of  ownership  may  be  finally  disposed  of. 

To  my  mind  defendant's  claim  under  the  alleged  agree- 
ment is  one  which  it  is  eminently  proper  should  be  disposed 
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of  in  the  present  axjtion.    The   rules    deduced   by   Messrs. 
Holmested  &  Langton  (pp.  429  &  430)  from  the  eases  re- 
garding counterclaims  against  plaintiffs  and  others,  are  as 
follows: — (1).  The  relief  sought  to  be  obtained  must  relate 
specifically  to,  or  be  connected  witti,  the  subject  matter  of 
the  action.  (2)  The  counterclaim  must  claim  relief  against 
plaintiff  along  with  the  person  sought  to  be  added.    Both  of 
these  requisites  are  present  here.     The  ownership  of  the  land 
is  the  subject  matter  of  both  the  claim  and  the  counterclaim; 
and  the  relief  claimed  by  the  latter  is  against  both  plaintif 
and  John  O'Connor,  who  with  defendant  are  the  heirs-at-law 
of  James  O'Connor.     Of  course,  even  where  these  conditions 
exist,  there  is  power  under  Rule  264  to  strike  out  the  counter- 
claim.   The  present  does  not,  however,  appear  to  me  to  be  a 
case  for  the  exercise  of  this  discretion.     Were  the  counter- 
claim for  a  declaration  of  ownership  struck  oiat,  the  rights  of 
defendant  under  the  alleged  agreement  might  still  hare  to 
be  adjudicated  upon  by  way  of  defence;  and  yet  the  decision 
come  to  would  not  be  binding  on  John  O'Connor,  and,  in  the 
event  of  defendant's  success,  the  whole  matter  might  have  to 
be  gone  into   anew   in   an  action   against  hiuL    Suppose 
plaintiff  proves  her  deed,  and  defendant  proves  his  agree- 
ment, and  that  plaintiff  took  with  notice  of  it.     In  such  an 
event,  if  John  O'Connor  is  a  party,  and  the  counterclaim  for 
a  declaration  of  ownership  is  allowed  to  stand,  the  whole 
matter  would  be  disposed  of  for  all  time.    If,  on  the  ecA- 
trary,  the  order  now  asked  is  made,  defendant  would  be  at 
all  the  expense  of  proving  his  counterclaim,  and  y^t  would  be 
obliged  to  incur  all  that  expense  over  again  in  an  indepffl- 
dent  action.    I  have  carefully  examined  the  cases  on  which 
the   plaintiff   relies.    In   Bomann  v.  Brodrecht,  9  P.  B.  3, 
Canadian  Securities  Co.  v.  Prentice,  ib.  324,  Torrance  v. 
Livingstone,  10  P.  E.  29,  and  General  Electric  Co.  v.  Vic- 
toria Electric  Light  Co.,  16  P.  R.  476,  629,  the  counterdaima 
sought  to  set  up  matters  with  which  the  respective  plaintiffs 
had  no  concern.    In  Dunlop  Pneumatic  Tire  Co.  v.  Byck- 
man,  5  0.  L.  R.  249,  1  0.  W.  R.  699,  820,  there  was  held  to 
be  no    such    intimate   connection    between    the  subject  of 
the  action  and  the  subject  of  the  counterclaim  as  to  oblige  the 
Court  to  require  both  to  be  disposed  of  in  the  same  action, 
and  there  were  circumstances  making  it  very  undesirable 
that  this  should  be  done.    None  of  these  cases  applies  here, 
where  the  subject  matter  of  the  claim  and  of  the  counte^ 
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claim  is  identical^  and  the  latter  is  against  both  plaintiff  and 
the  added  party.  Counsel  for  plaintiff  appeared  also  for 
John  O^Connor  and  stated  that  the  latter  made  no  claim  to 
the  land.  This  does  not  affect  defendant's  right  to  have  a 
judgment  binding  on  him^  and  the  trial  Judge  will  doubtless 
consider  the  circumfitance  in  disposing  of  the  costs.  The 
application,  in  so  far  as  it  is  for  the  striking  out  of  the  name 
of  John  O'Connor  as  a  party,  therefore  fails. 

Certain  paragraphs  of  the  statement  of  defence  are  at- 
tacked on  other  groundfl.  The  first  of  these  is  No.  2,  which 
reads  as  follows: — 

^^  The  defendant  is  applying  for  letters  of  administration 
to  the  estate  of  James  O'Connor,  deceased,  and  prosecutes 
his  defence  and  counterclaim  in  this  action  both  personally 
and  as  administrator.  The  plaintiff,  the  defendant,  and  one 
John  O'Connor  are  the  only  heirs  of  the  said  James  O'Connor, 
deceased." 

It  is  objected  that,  as  letters  of  administration  have  not 
yet  been  granted,  defendant  cannot  defend  or  counterclaim 
as  administrator.  The  contrary  was  decided  in  Trice  v.  Eob- 
inson,  16  0.  B.  433.  So  long  as  defendant  perfects  his  title 
as  administrator  before  the  trial  actually  takes  place,  it  is 
sufficient. 

Paragraphs  6,  7,  and  8  are  also  objected  to,  on  the  ground 
that  they  raise  no  issue  and  are  irrelevant.  They  read  as 
follows: — 

"  6.  This  defendant  alleges  and  the  facts  are  that  the  said 
James  O'Connor  at  one  time  carried  on  business  as  a  wheel- 
wright on  the  lands  in  question,  and  that  he  (this  defendant) 
assisted  him  in  his  shop  in  the  carrying  on  of  such  business 
until  about  the  year  1875,  when  he  (this  defendant)  b^an  to 
carry  on  the  said  business  by  himself  upon  the  lands  in  ques- 
tion, and  continued  to  do  so  until  the  decease  of  the  said 
James  O'Connor  in  February,  1903.  Prom  1875  to  1890  the 
said  James  O'Connor  occasionally  assisted  this  defendant  in 
carrydng  on  the  said  business.  The  profits  realized  from  the 
said  business  were  insufficient  for  the  support  of  the  said 
James  O'Connor  and  his  wife,  this  defendant's  mother,  who 
died  in  the  month  of  December,  1898. 

"  7.  This  defendant  in  order  to  support  his  said  father  and 
mother  was  obliged  to  work  for  farmers  in  the  neighbour- 
hood, and  contributed  his  wages  so  earned  to  their  support, 
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and  to  that  of  his  sister^  the  said  Anastasia  O'Connor.  About 
the  year  1897  the  said  James  O'Connor  became  unable  to 
work  at  his  trade  of  wheelwright,  and  from  that  time  on  ha 
and  his  wife  became  absolutely  dependent  upon  this  defend- 
ant, who  supported  them  both  until  the  time  of  their  de- 
cease. 

"  8.  Previously  to  the  year  1878  there  was  upon  the  lands  a 
small  dwelling-house  in  which  this  defendant,  his  father  and 
mother,  and  the  plaintiff,  lived.  It  was  not  worth  more  than 
$30  or  $40.  In  the  year  mentioned  the  defendant  erected  at 
his  own  expense  a  barn  which  is  still  upon  the  lands  and 
in  good  condition,  and  the.  expense  of  erecting  same  was  about 
$300." 

The  objection  to  these  paragraphs  is  well  taken.  The 
allegation  in  paragraph  7  as  to  the  support  of  James  O'Con- 
nor and  his  wife  from  the  date  of  the  agreement  until  their 
deaths  is  proper,  but  it  is  repeated  more  specifically  in  para- 
graph 10.  Otherwise  they  raise  no  issues  and  the  facts  set 
out  are  either  irrelevant  altogether  or  are  merely  evidence. 
The  improvements  referred  to  were  made  prior  to  the  date  of 
the  allied  agreement  and  not  pursuant  to  it.  The  subse- 
quent improvements  are  set  out  in  paragraph  10. 

There  will,  therefore,  be  an  order  striking  out  paragraphs 
6,  7,  and  8,  but  otherwise  dismissing  plaintiff's  application. 
As  success  is  divided,  the  costs  will  be  in  the  cause. 


HoDGiNS,  Master  in  Ordinary.  April  13th,  1905. 

master's  office. 

JOEDAN  V.  PBOGLEY. 

Will — Construction — Direction  to  Sell  Land — Conversion  into 
Personalty — Death  of  Devisees — Personal  RepreseniMives 
— "  Equal  Moieties  " — Meaning  of. 

Upon  the  usual  reference  in  a  proceeding  for  partition  or 
sale  of  the  lands  of  William  Sharp,  deceased,  after  the  death 
of  his  widow  (tenant  for  life)  and  the  death  of  his  children 
(the  devisees  under  his  will),  the  question  of  the  proper  con- 
struction of  the  will  came  before  the  Master  upon  an  appli- 
cation to  add  the  necessary  parties  in  his  office. 

W.  J.  Tremeear,  for  plaintiff. 

J.  P.  Eastwood  and  H.  T.  Canniff,  for  adult  defendants. 


JORDAN  V.  FHOij^LJ^y.  705 

J.  K.  Meredith,  for  the  oflBcial  guardian,  representing  the 
infant  defendants. 

The  Master  : — The  testator^s  will,  dated  17th  December, 
1879,  leaves  his  real  property,  being  a  lot  and  houses  thereon, 
to  his  wife  ^^  for  her  sole  and  separate  use,  by  her  keeping  up 
repairs,  taxes,  and  insurance,  during  her  natural  life."  It 
then  provides  that  ^'  at  her  death  I  desire  that  the  said  lot 
with  the  4  houses  thereon  shall  be  sold,  and  the  money  re- 
alized from  the  sale  I  give  and  bequeath  in  equal  moieties  to 
my  son  William  Sharp  and  three  daughters,  viz.,  Ellen,  Sarah, 
and  Fanny."  His  wife  survived  him,  and  died  6th  July, 
1904,  but  all  his  children  have  died  since  his  death  and  be- 
fore the  death  of  the  tenant  for  life. 

The  will  operates  on  this  real  estate  to  convert  it  out  and 
out  into  personal  estate  on  the  death  of  the  wife,  the  tenant 
for  life.  And  as  to  the  children  named  in  the  will,  it  must 
be  dealt  with  in  the  character  of  personal  estate,  which  the 
will  had  impressed  upon  it.  All  the  children  to  whom  it  was 
devised  having  died  after  the  death  of  the  testator  and  before 
the  death  of  the  tenant  for  life,  it  must  therefore  follow  that 
the  reversionary  interest  in  the  lot  and  houses,  as  converted, 
personally  vested  in  each  child^s  personal  representative,  with 
.all  the  incidental  rights  and  liabilities  affecting  personal 
estate.  See  Ashby  v.  Palmer,  1  Mer.  296;  Biggs  v.  Andrews, 
5  Sim.  424;  Elliott  v.  Fisher,  12  Sim.  505. 

Then  as  to  the  share  to  which  each  is  entitled.  The  tes- 
tator has  used  the  expression  "  equal  moieties  "  twice  in  his 
will.  As  to  the  moneys  realized  from  the  sale  of  his  real 
estate  he  says:  ^^  I  give  and  bequeath  in  equal  moieties  to  my 
son  William  Sharp  and  my  three  daughters,  Ellen,  Sarah, 
and  Fanny."  And  as  to  the  moneys  realized  from  the  sale 
of  his  goods  and  chattels  he  says :  "  I  give  and  bequeath  in 
equal  moieties  to  the  children  of  my  wife  Charlotte  under  a 
former  marriage,"  of  whom  6  were  living  at  the  time  of  his 
death. 

The  use  of  this  expression  "  equal  moieties  "  twice  in  this 
will  must  be  held  to  indicate  that  he  intended  it  to  receive  a 
uniform  interpretation,  and  not  its  ordinary  interpretation 
of  one-half. 

VOL.    V.    O.W.B.  NO.  18— 44  + 
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In  Morrow  v.  McConville,  L.  E.  11  Ir.  Ch.  236,  the  tes- 
tator left  a  moiety  of  his  property  in  trust  for  each  of  three 
purposes,  and  Chatterton,  V.-C,  in  construing  its  meaning 
in  the  will,  said:  ^'Although  the  proper  meaning  of  the  word 
'moiety'  is  a  half -part,  it  is  here,  in,  my  opinion,  used  by 
the  testator  in  the  sense  of  an  equal  part  or  share.  I  am  not 
aware  of  any  judicial  opinion  having  been  expressed  on  the 
meaning  of  this  or  a  similar  word.  In  the  Imperial  Dic- 
tionary, a  book  of  some  authority  to  wihich  I  have  referred, 
I  find  one  of  its  meanings  given  as  a  part  or  share,  as  dis- 
tinguished from  a  half-part/' 

Following  this  interpretation  of  the  expression,  I  must 
hold  that  the  personal  representatives  of  the  son  and  3  daugh- 
ters take  equal  parts  or  shares  in  moneys  realized  from  the 
sale  of  the  testator's  real  estate. 


Street,  J.  May  6th,  1905. 

TRIAL. 

HIME  V.  L0VE6R0VE. 

Covenant — Building  Restriction — Deed  of  Land  —  Covenant 
Running  with  Land — Breach — Construction — ^^  House." 

Action  for  damages  for  breach  of  a  covenant  and  for  an 
injunction. 

On  1st  December,  1886,  (Jeorge  Evans,  being  the  owner  of 
two  adjoining  parcels  of  land  in  Wellington  place,  in  the  city 
of  Toronto,  conveyed  one  of  them  to  Norman  B.  Dick.  The 
parcel  retained  by  the  grantor  was  occupied  by  him,  and 
upon  it  he  had  erected  a  house  at  a  cost  of  $10,000  or  $12,000, 
in  which  he  lived.  The  parcel  conveyed  to  Dick  was  vacant, 
and  had  formed  part  of  the  garden  attached  to  the  other 
parcel.  The  conveyance  to  Dick  was  executed  by  him,  and 
contained  a  covenant  by  him,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  "  that  he  or  they  will  not, 
nor  will  they  or  any  of  them  permit  any  person  whomsoever, 
to  erect  or  build  more  than  one  house  upon  the  property 
hereby  conveyed,  and  that  any  house  so  erected  shall  be  of 
brick  or  stone  or  partly  of  brick  and  partly  of  stone,  and  shall 
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cost  not  less  than  $5^000;  the  southerly  wall  of  such  house 
not  to  be  nearer  the  northerly  limit  of  Wellington  place  than 
the  southerly  wall  of-  the  house  at  present  occupied  by  the 
party  hereto  of  the  first  part  immediately  east  of  the  property 
hereby  conveyed,  and  no  part  of  the  wall  or  walls  of  any  house 
built  upon  the  said  lands  to  be  nearer  than  10  feet  from  the 
westerly  wall  of  the  house  at  present  occupied  bj  the  party 
hereto  of  the  first  part  as  aforesaid/' 

In  1888  George  Evans  conveyed  to  H.  L.  Hime  the  parcel 
retained  by  him,  and  it  was  now  vested  under  the  will  of  Mr. 
Hime  in  plaintiffs,  subject 'to  mortgages  made  by  Mr.  Hime. 

Defendants  by  various  mesne  conveyances  had  become  the 
owners  in  fee  of  the  parcel  conveyed  to  Dick. 

In  July,  1904,  defendants  b^an  the  erection  of  a  stable 
and  carriage  house,  towards  the  end  of  their  lot,  made  of 
brick,  and  had  the  walls  about  two-thirds  completed  when 
they  were  notified  by  plaintiffs  that  its  erection  was  a  breach 
of  the  covenant  of  Mr.  Dick,  their  predecessor  in  title,  and, 
upon  their  continuing  the  building,  the  present  action  was 
brought  for  an  injunction  to  restrain  them  from  proceeding 
with  its  erection  and  for  damages,  and  by  an  amendment  for 
an  order  requiring  them  to  take  it  down. 

No  motion  for  an  interim  injunction  was  made,  and  de- 
fendants completed  the  stable  and  drive  house,  and  used  the 
stable  for  two  or  three  horses  and  a  couple  of  waggons,  and 
stored  cement  in  the  drive  house,  for  use  in  their  business. 
Both  defendants  swore  that  the  lot  was  purchased  with  the 
intention  of  erecting  upon  it  a  dwelling-house  for  defendant 
Lovegrove,  which  should  comply  with  the  terms  of  the  cove- 
nant, with  the  stable  and  drive  house  in  the  rear.  There  was 
plenty  of  room  between  the  stable  and  Wellington  place  for 
the  erection  of  such  a  house,  as  well  as  for  the  space  between 
it  and  Wellington  place  required  by  the  terms  of  the  cove- 
nant. The  easterly  wall  of  the  stable  was  more  than  10  feet 
distant  from  the  line  of  the  westerly  wall  of  the  house  on 
plaintiffs'  lot.  After  the  conveyance  from  Evans  to  Dick  a 
stable  was  built  by  Evans  or  Hime  upon  the  rear  end  of  the 
lot  retained  by  him. 

The  character  of  the  neighbourhood  had  changed  ma- 
terially since  the  date  of  the  conveyance  from  Evans  to  Dick, 
and  a  number  of  factories  of  various  kinds  had  grown  up  in 
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the  neighbourhood^  some  of  the  larger  dwellings  having  been 
converted  into  factories.  The  house  on  the  lot  retained  by 
Evans  had  ceased  within  two  years  before  action  to  be  a  pri- 
vate dwelling-house,  and  had  been  converted  into  two  flats. 

A.  Cassels,  for  plaintiflEs. 

J.  Bicknell,  K.C.,  for  defendants. 

Street,  J.: — .  .  .  I  think  it  must  be  held,  in  the  cir- 
cumstances of  this  ease,  that  the  burthen  of  the  covenant 
passed  with  the  land  to  defendants,  and  the  benefit  of  it  to 
plaintiffs.  See  the  cases  of  Kenals  v.  Cowlinshaw,  9  Ch.  D. 
130,  and  Rogers  v.  Hosegood,  [1900]  2  Ch.  388,  where  the 
question  is  ver}'  fully  discussed. 

The  covenant,  however,  should  not  be  extended  bevond 
what  its  terms  may  be  held  reasonably  to  import.  The  pur- 
chaser is  not  to  build  more  than  one  house  upon  the  property; 
this  is  the  sole  restriction  upon  what  he  may  do  as  to  build- 
ing, except  that  any  house  built  upon  the  lot  is  to  be  of  brick 
or  stone  and  to  cost  not  less  than  $5,000.  If  defendants  had 
built  a  dwelling-house  upon  the  lot  complying  with  the  terms 
of  the  covenant,  they  could  not,  in  my  opinion,  have  been 
lestramed  from  afterwards  adding  a  stable  and  carriage- 
house,  for  the  covenant  seems  to  be  aimed  at  preventing  the 
erection  of  more  than  one  dwelling-house  upon  it.  The 
covenantee  himself  built  a  stable  upon  his  lot  after  the  making 
of  the  covenant,  and,  without  express  words  applying  clearly 
to  a  stable,  he  could  not  have  complained  of  his  grantees 
for  doing  that  which  he  himself  had  done.  If  defendants 
could  build  a  house  first  and  then  add  a  stable  without  breach 
of  the  covenant,  1  see  no  reason  why  they  should  not  begin 
by  building  the  stable  and  afterwards  build  the  houjse,  as 
they  swear  it  is  their  intention  to  do.  See  Bussell  v.  Baber, 
18  W.  R.  1021;  Bowes  v.  Law,  ib.  640. 

I  think  there  is  no  breach  .  .  .  and  the  action  must 
oe  dismissed  with  costs. 
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Caktwright,  Master.  May  5th,  1905. 

chambers. 

METALLIC    ROOFING  CO.  OP    CANADA    v.    LOCAL 
UNION  No.  30  AMALGAMATED  SHEET  METAL 
WORKEES  INTERNATIONAL  ASSOCIATION. 

Attachment  of  Debts — Moneys  of  Unincorporated  Association 
— Judgment  Against  Members  in  Representative  Action — 
Trust. 

The  taxing  officer  having  certified  a  balance  of  $146.66 
for  costs  due  by  defendants  to  plaintiffs  under  the  judgment 
of  the  Court  of  Appeal  in  this  action,  the  reasons  for  which 
are  reported  in  9  0.  L.  R.  171,  and  ante  95,  and  an  execution 
for  that  amount  having  been  issued  against  the  defendants 
and  placed  in  the  sheriff's  hands  and  remaining  unsatisfied, 
the  plaintiffs  obtained  an  order  attaching  all  moneys  deposited 
in  the  Dominion  Bank  to  the  credit  of  the  defendant  union 
or  of  the  individual  defendants. 

The  plaintiffs  moved  for  an  order  for  payment  over  by 
the  garnishees  of  the  moneys  attached. 

W.  N.  TiUey,  for  plaintiffs. 

J.  6.  O'Donoghue,  for  defendants. 

AV.  B.  Milliken,  for  the  garnishees. 

The  Master: — The  Dominion  Bank  admit  $20  in  their 
hands  to  the  credit  of  defendant  William  Jose,  and  $409.85 
TO  the  credit  of  an  account  headed  "  Amalgamated  Sheet 
Metal  Workers  Union  No.  30,"  which  moneys  are  payable 
out  on  cheques  signed  by  Alexander  Kay,  president,  W.  C. 
Brake,  recording  secretary,  and  R.  Russell,  treasurer. 

It  was  admitted  that  the  $20  to  the  credit  of  Jose  must 
be   paid   to   plaintiffs. 

As  to  the  other  sum  it  was  argued  that  the  order  of  6th 
October,  1903,  was  representative  only,  and  that  there  was 
no  order  for  these  costs  against  the  Local  Union. 

On  the  other  side  reliance  was  placed  on  the  terms  of 
the  above  order  and  of  the  certificate  of  the  Court  of  Appeal. 

The  point  was  admitted  by  both  counsel  to  be  new,  and 
neither  of  them  cited  any  authorities. 

VOL.  V.  o  w  R   \".  '   —   :  ' 
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The  result  of  the  judgment  of  the  Court  of  Appeal  would 
fceem  to  be  that  Local  Union  No.  30  is  not  •  an  entity  known 
to  the  law."  Counsel  agreed  before  me  that  its  name  should 
not  appear  as  a  party  to  the  litigation. 

Not  being  a  legal  entity^  it  cannot  hold  property,  and  the 
money  standing  in  the  Dominion  Bank  is  not  the  property 
of  the  Union.  It  rather  belongs  to  those  who  from  time  to 
time  are  entitled  to  share  in  what  is  really  a  trust  fund  for 
securing  the  payment  of  certain  sums  for  relief  in  cases  of 
sickness  or  of  the  death  of  those  who  are  members  of  .  the 
voluntary  association  known  as  Local  Union  No.   30. 

The  money  paid  into  this  fund  ceases  at  once  to  be  the  pro- 
perty of  the  contributors.  They  have  no  longer  any  individual 
power  to  deal  with  it  in  any  way.  It  has  passed  out  of  their 
control,  and  is  therefore  not  assignable  by  them,  nor  can  it 
be  attached  to  satisfy  their  debts. 

The  Court  of  Appeal  has  decided  that  the  two  voluntary 
associations  cannot  be  made  parties  to  an  action.  They  can 
only  be  reached  in  the  way  of  the  order  made  by  Mr.  Justice 
MaoMahon.  Whether  such  an  order  will  bind  the  other 
members  of  the  association  so  as  to  render  them  liable  for 
costs  is  a  matter  which  may  have  to  be  considered  later  on. 
How  it  will  be  decided  is  by  no  means  clear. 

At  present  it  is  sufficient  to  say  that  the  funds  in  question 
are  not  shewn  to  be  exigible  to  satisfy  plaintiffs'  execution 
for  costs. 

Before  an  order  of  this  kind  can  be  made  absolute,  it  must 
be  beyond  any  reasonable  doubt  that  the  money  is  properly 
exigible  to  satisfy  plaintiffs*  judgment. 

But  this  is  far  from  being  established  in  the  present  case, 
and  therefore  as  to  the  larger  sum  the  motion  must  be  dis- 
missed and  the  order  discharged. 

As  the  plaintiffs  have  had  some  measure  of  success,  and 
as  the  point  on  the  other  branch  is  new,  there  will  be  no  order 
as  to  costs,  except  that  those  of  the  garnishees  (fixed  at  $7) 
will  be  paid  by  plaintiffs. 

Reference  to  the  following  may  be  useful : 

Kingston  v.  Salvation  Army,  6  0.  L.  R.  406,  7  0.  L.  K. 
681,  2  0.  W.  R.  859,  3  0.  W.  R.  656,  and  Aikins  v.  Dominion 
Live  Stock  Association,  17  P.  R.  303,  which  contains  a  very 
full  discussion  of  the  nature  of  such  unincorporated  bodi««, 
and  a  review  of  the  English  cases  as  to  the  way  in  which 
such  bodies  can  be  reached. 
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Teetzel,  J.  May  6th,  1906. 

TRIAL. 

HABVEY  V.  McKAY. 

Collateral  Security — Life  Insurance  Policy  —  Promissory 
Notes — Account — Entries  in  Books  —  Appropriation  of 
Payments — Mortgage — Merger — Surety—-  Discharge. 

Appeal  by  plaintiflEs  from  report  of  Winchester,  Co. 
C.J.,  as  a  special  referee,  upon  a  reference  to  determine 
whether  plaintiffs,  or  either  of  them,  or  defendant,  was  en- 
titled to  $1,476.50  paid  into  Court  ajs  the  amoTint  secured 
by  a  policy  of  insurance  on  the  life  of  the  late  John  McKay, 
who  was  defendant's  husband. 

W.  B.  Biddell,  K.C.,  and  D.  B.  Simpson,  K.C.,  for  plain- 
tiffs. 

G.  P.  Shepley,  K.C.,  and  J.  B.  Code,  for  defendant. 

Teetzel,  J.: — On  2nd  February,  1881,  the  deceased, 
John  McKay,  who  was  a  manufacturer  in  Dundas,-  was 
largely  indebted  to  plaintiff  John  Harvey  for  advances  in 
connection  with  his  cotton  manufacturing  business,  which 
had  been  charged  to  him  in  plaintiff's  ledger  as  "John 
McKay,  cotton  account.'^  Further  advances  having  been 
applied  for,  defendant  executed  the  following  memoran- 
dum:— 

"Hamilton,  Canada,  February  2nd,  1881. 

*'Memo.  of  Agreement: 

"  In  consideration  of  John  Harvey,  merchant,  Hamilton, 
advancing  either  in  cash  or  his  acceptances  to  John  McKay, 
Dundas,  manufacturer,  for  the  purpose  of  supplying  fimds 
to  supply  the  mill  at  Dundas  with  cotton  and  money  to  pay 
wages,  I  hereby  agree  to  give  my  acceptance  to  John  Harvey 
for  the  sum  of  $1,000  at  6  months  from  date,  and  further 
by  way  of  collateral  security  to  transfer  my  interest  in  a 
certain  policy  of  insurance  in  the  Sun  Mutual  Insurance 
Co.,  of  Montreal,  paid  up  in  full  for  some  $1,476  or  there- 
abouts, and  assign  my  interest  in  208  acres  land  in  township 
of  Bobinson,  Manitoulin  Island,  as  a  further  collateral 
tecurity. 


\ 
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"  This  security  to  cover  any  notes  given  to  Mr.  John 
McKay  for  supplying  the  mill,  or  renewals  of  such  notes  from 
tune  to  tLme,  until  the  said  amount  is  paid  off,  with  any 
interest  that  may  be  due  on  the  same/' 

The  following  receipt  was  added  at  the  foot  of  said 
memorandum:  "Received  from  Mrs.  E.  McKay  note  dated 
February  2nd,  1881,  at  6  months,  payable  at  my  office,  Ham- 
ilton, for  $1,000  'for  the  purposes  stated  as  above.  John 
Harvey/' 

In  pursuance  of  said  agreement  plaintiff  John  Harvey  gave 
John  McKay  his  note  for  $1,000,  payable  in  4  months  from 
2nd  February,  1881,  which  was  discounted  by  McElay  in  the 
bank,  and  the  proceeds  received  by  him;  and  this  $1,000  note 
was  charged  to  him  in  the  cotton  account,  and  when  it  fell 
due  on  6th  June,  1881,  the  account  was  credited  with  a 
lenewal,  and  when  the  renewal  fell  due  the  account  was 
debited  with  cash  $1,000,  and  credited  with  a  renewal  as 
bills  receivable  for  $1,000,  and  the  $1,000  note  continued 
to  be  renewed  in  full,  and  the  appropriate  entries  to  be  made 
in  the  account  until  27th  December,  1883,  when  plaintiff 
John  Harvey  paid  on  accoimt  thereof  $300,  and  the  account 
is  then  credited  with  a  renewal  of  the  note  of  $700,  and  it 
was  afterwards  renewed  in  part  6  times,  the  cash  reductions 
Irom  time  to  time  having  been  made  by  John  Harvey,  and 
on  19th  October,  1885,  the  last  renewal  for  $250  was  paid 
by  Harvey. 

The  learned  referee  has  reported  in  favour  of  defendant, 
holding  that  plaintiffs  are  not  entitled  as  against  defendant 
to  the  moneys  in  Court.  This  is  the  result  of  the  findings 
of  fact  and  law  set  forth  in  paragraphs  2,  3,  4,  and  5  of  the 
referee^s  report.  The  findings  are  not  the  result  of  con- 
clusions upon  conflicting  evidence,  but  are  based  upon  the 
construction  of  documents  and  inferences  drawn  from  the 
uncontradicted  evidence  of  Harvey  and  his  bookkeeper. 

With  very  great  respect,  I  am  driven  to  differ  from  the 
learned  referee  upon  his  findings  of  law  and  fact. 

Paragraph  2  of  the  report  reads  as  follows: 

"  As  the  result  of  taking  the  accounts,  I  find  that  plain- 
tiff received  sufficient  moneys  from  John  McKay  after  2nd 
February,  1881,  to  have  taken  up  the  said  note  and  to  have 
paid  off  the  said  $1,000." 

I  am  unable  to  find  anj^here  in  the  evidence  a  single 
word  to  indicate  that  any  of  the  sums  which  appear  to  the 
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credit  of  John  McKay  cotton  account,  or  any  other  moneys, 
were  appropriated  to  this  $1,000  transaction,  either  by 
authority  of  defendant  or  her  husband,  or  by  act  of  plaintiff 
John  Harvey.  The  account  is  a  running  one,  and  was  con- 
tinued as  such  after  the  transaction  of  2nd  February,  1881, 
at  which  date,  as  stated  before,  a  large  debit  was  standing 
against  John  McKay,  and  while  there  are  numerous  credit 
items,  there  is  no  evidence  whatever  to  take  away  the  appli- 
cation of  the  rule  that  the  earlier  debit  items  in  the  account, 
in  the  absence  of  express  appropriation,  must  be  first  paid 
by  subsequent  credits;  and,  in  my  opinion,  neither  by  express 
act  of  either  of  the  parties,  nor  by  application  of  any  of  the 
rules  regarding  the  appropriation  of  payments,  could  it  be 
said  that  the  $1,000  which  plaintiff  John  Harvey  paid  to  take 
up  his  accommodation  note  to  John  McKay  was  ever  repaid 
either  by  defendant  or  John  McKay. 

Besides  the  entire  absence  of  any  payment  or  appropriation 
of  any  of  the  moneys  placed  to  the  credit  of  the  said  account, 
1  think  the  way  in  which  John  McKay  and  John  Harvey  dealt 
with  this  $1,000  item,  until  long  after  the  last  credit  of 
cash  appears  in  the  account,  shews  conclusively  that  none 
of  the  moneys  credited  to  the  account  were  ever  considered  to 
be  appropriated  towards  satisfaction  of  the  accommodation 
note,  for,  as  pointed  out  before,  this  note  was  renewed  in  full 
down  to  24th  August,  1883,  and  subsequent  to  that  date  it 
does  not  appear  that  any  cash  whatever  was  placed  to  the 
credit  of  the  John  McKay  cotton  account,  while  the  last  cash 
credited  in  the  cotton  account  is  on  8th  December,  1881. 

The  security  given  by  defendant,  that  is,  her  promissory 
note  for  $1,000,  and  the  policy  in  question,  were  for  the 
repayment  to  Harvey  of  any  moneys  he  might  have  to  pay 
m  consequence  of  his  giving  the  $1,000  accommodation  note 
to  John  McKay. 

The  dealings  between  John  McKay  and  John  Harvey  in 
reference  to  this  note,  and  generally  in  regard  to  the  appro- 
priation of  moneys  received  by  Harvey,  would  be  binding 
upon  defendant  as  a  surety  for  John  McKay,  in  the  absence 
of  fraud.  See  Munger  on  Application  of  Payments,  pp. 
''tij'77;  also  Rowlatt  on  Principal  and  Surety,  pp.  120-1, 
where  it  is  stated  that  the  question  whether  the  payments 
made  by  the  principal  debtor  are  to  be  appropriated  to  a  dis- 
charge or  reduction  of  the  guaranteed  or  some  other  indebted- 
ness is  one  which,  in  the  absence  of  special  agreement  l)etwcen 
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tlie  creditor  and  the  surety,  must  be  determined  as  if  it  arose 
merely  between  the  creditor  and  the  principal  debtor,  the 
surety  having  no  right  of  his  own  to  dictate  either  to  the 
creditor  or  the  debtor  how  payments  made  by  the  latter  are 
to  be  appropriated.  See  also  Wright  v.  Hickling,  L  R 
2  C.  P.  199 ;  City  Discount  Co.  v.  McLean,  L.  R.  9  C.  P.  692. 

Paragraph  3  of  the  report  finds  that  "John  Harvey 
released  John  McKay  from  payment  of  the  said  $1,000,  by 
transferring  it  from  his  account  and  charging  defendant 
with  it,  and  also  by  releasing  John  McKay  from  balance  of 
the  cotton  account,  of  which  it  formed  a  part,  and  wiping 
it  off  his  books.^* 

It  would  appear  that  during  the  year  1881  John  McKay 
failed,  and  plidntiflf  John  Harvey,  who  was  the  owner  of  the 
mill  premises  occupied  by  McKay,  conveyed  the  same  to 
defendant  for  $12,000,  and  took  her  mortgage  back  for  the 
full  amount  to  secure  the  purchase  money;  and  in  August, 
1881,  an  account  is  opened  in  the  name  of  Mrs.  Elizabeth 
McKay. 

On  23rd  January  of  that  year  Harvey^s  bookkeeper,  as  I 
find,  without  an)-  authority  fron?  Harvey,  but  of  his  own 
motion,  debited  Mrs.  Elizabeth  McKay  with  two  items  of 
*677.92  and  $1,308.19,  described  as  "J.  McKay  cotton 
account,''  and  at  che  same  time  credited  the  said  two  amounts 
to  "  John  McKay  cotton  accoimt."  And  afterwards,  also,  as 
I  find,  without  any  authority  of  his  employer,  said  book- 
keeper of  his  own  motion  on  Slst  December,  1885,  balanced 
off  the  John  McKay  cotton  account  by  transferring  the  debit 
balance  of  $609.06  to  profit  and  loss,  and  placing  that  amount 
to  the  credit  of  the  cotton  account,  so  that,  so  far  as  the 
bookkeeping  shews,  John  McKay  would  not  be  indebted  to 
John  Harvey  in  respect  of  said  cotton  account. 

In  my  opinion,  the  evidence  conclusively  shews  that  on 
39th  October,  1885  (the  date  when  the  last  renewal  of  accom- 
7nodation  note  was  taken  up),  John  McKay  was  actually 
indebted  to  plaintiff  John  Harvey  in  respect  of  the  cotton 
account,  including  the  $1,000  note  and  interest,  in  the  sum 
of  $2,406.02,  as  per  exhibit  10,  which,  in  my  opinion,  was 
fully  verified  by  the  evidence.  And  I  am  of  the  opinion 
that  the  transfer  entries  made  by  the  bookkeeper  are  in  no 
way  conclusive,  nor  can  they  operate  as  a  release  of  the 
liability  of  John  McKay  to  John  Harvey. 
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Notwithstanding  these  acts  of  the  bookkeeper,  it  is  dear 
lo  my  mind  that  John  Harvey  would  have  been  entitled  to 
lecover  from  John  McKay  the  said  sum  of  $2,406.02,  and 
therefore  the  making  of  these  entries  in  no  way  prejudiced 
clefendant  as  surety. 

Paragraph  4  of  the  report  finds  "that  the  $1,000  was 
included  and  merged  in  a  mortgage  in  the  account  "  A " 
attached  thereto,  given  by  defendant  to  John  Harvey  for 
$12,000;  that  John  Harvey  agreed  to  release  and  /discharge 
the  mortgage  for  $9,000;  and  that,  instead  of  the  $9,000 
being  paid  in  cash,  John  Harvey  accepted  in  lieu  thereof  a 
lelease  of  the  equity  of  redemption  from  defendant^  and  dis- 
charged and  released  defendant  therefrom/^ 

This  conclusion  the  referee  has  drawn  from  his  inter- 
pretation of  the  correspondence  between  the  parties.  I  con- 
fess I  am  unable  to  put  this  interpretation  upon  it.  The 
only  proposal  binding  upon  John  Harvey  is  contained  in  his 
letters  of  2nd  and  3rd  April,  1884,  the  effect  of  which,  as 
I  read  them,  is  that  he  agrees  to  accept  $9,000  in  cash  in  sat- 
isfaction of  the  $12,000  mortgage  and  two  accounts  appended 
thereto  and  an  account  against  John  McKay  as  of  30th  April, 
1881,  of  $2,076.61. 

The  only  reference  which  I  find  he  makes  to  the  policy 
in  question  is  at  the  dose  of  his  letter  of  3rd  April,  in  which 
he  says:  "I  hold  a  policy  of  insurance    paid   up  on  John 

McKay^s  life  for against  which  I  advanced  you  $1,000 

cash,  which  if  paid  will  retransfer   to  you    the    policy    of 


insurance.'^ 


Even  if  the  $9,000  had  been  paid,  which  it  was  not  in 
fact,  nor  was  the  subsequent  release  and  sale  to  Dixon 
accepted  in  lieuj  of  the  $9,000,  I  think  it  would  not  have 
entitled  defendant  to  a  retransfer  of  this  policy.  I  think 
the  only  interpretation  which  can  be  put  upon  the  letter  is 
that  he  would  retransfer  the  policy  upon  payment  of  the 
$1,000  in  cash,  independently  of  the  $9,000  proposition. 

The  referee  in  his  judgment  concludes  that  the  account 
'*  A/'  $1,677.92,  included  this  $1,000  note.  I  think  he  is 
mistaken  in  this,  as  I  think  that,  as  originally  made  up  at 
$1,677.92,  it  included  a  $1,000  note  of  one  Duncan,  and  had 
no  reference  to  the  note  in  question. 

The  5th  finding  of  the  report  is  in  effect  that  defendant, 
being  a  surety  for  the  payment  of  the  $1,000  g\\en  to  her 
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husband  under  said  agreement,  was  released  from  her  surety- 
ship by  reason  of  the  dealings  of  plaintiflE  John  Harvey  with 
John  McKay,  and  with  the  said  mortgage,  and  therefore 
that  the  policy  given  by  her  as  security  is  also  released  and  she 
is  entitled  to  the  proceeds  paid  into  Court. 

I  have  already  dealt  in  part  with  this  finding  in  dealing 
with  findings  3  and  4.  I  will  only  add  that  I  can  find  no 
evidence  whatever  of  any  dealings  between  Harvey  and  John 
McKay  which  would  release  defendant  as  surety.  There 
was  no  variance  in  the  terms  of  the  contract,  either  between 
the  principal  debtor  and  the  creditor  or  between  the  creditor 
and  the  surety,  nor  has  there  been  any  contract  or  dealing 
between  the  creditor  and  principal  debtor  by  which  the  prin- 
cipal debtor  is  released,  nor  was  there  any  act  or  omission 
of  the  creditor,  the  legal  consequence  of  which  is  the  dis- 
charge of  the  principal  debtor.  Nor  do  I  find  that  the  cred- 
itor has  done  any  act  which  is  inconsistent  with  the  right 
of  his  surety,  or  has  omitted  to  do  any  act  which  his  duty 
to  the  surety  required  him  to  do,  or  by  which  the  rights  of 
the  surety  against  the  principal  debtor  were  in  any  way 
impaired. 

The  agreement  under  which  the  security  was  put  up,  pro- 
\ided  for  renewals  of  notes  from  time  to  time  until  the  said 
amount  (meaning  the  $1,000)  is  paid  oflE,  and  other  than  the 
repeated  renewals  of  the  accommodation  paper  given  by 
Harvey  to  McKay  there  were  no  binding  extensions  of  time. 

The  dealings  with  the  mill  property,  the  discharge  of  the 
mortgage,  and  the  acceptance  of  the  release  of  the  equity  of 
redemption,  had  no  bearing  whatever  upon  the  rights  or 
liabilities  of  either  of  the  parties  in  respect  of  the  security 
in  question  here,  and  I  find  that  there  was  no  evidence  what- 
ever to  lead  to  the  conclusion  that  the  $1,000  obligation  of 
John  McKay  or  of  defendant  ever  became  merged  in  the 
$12,000   mortgage. 

The  appeal  will  be  allowed  and  judgln«it  entered  declar- 
ing that  plaintiff  Wilhelmina  Harvey,  who  is  the  purchaser 
from  the  assignee  of  John  Harvey  of  the  security  in  que8ti(», 
is  entitled  to  the  moneys  in  Court,  together  with  costs  of  the 
appeal  to  be  paid  by  defendant. 


THE 


ONTARIO  Weekly  reporter 


(To  AND  INOLUDINQ  MAY  18TH,  I905J 


Vol.  V.  TORONTO,  MAY  j8,  1905.  No.  19 

May  8th,  1905. 
divisional  court. 

TOWNSHIP  OP  ELMSLEY  v.  MILLER. 

Discovery — Production   of  Documents  —  Privilege — Evidence 
Produced  in  Contemplation  of  Litigation. 

Appeal  by  defendants  from  order  of  Teetzel,  J.,  ante 

661 : 

Grayson  Smith,  for  appellants. 
C.  A.  Moss,  for  plaintiffs. 

The  Court  (Falconbridge,  C.J.,  Britton,  J.,  Magee, 
J.),  dismissed  the  appeal  with  costs,  agreeing  with  the  reasons 
given  by  Teetzel,  J. 


Cartwright,  Master.  May  9th,  1906. 

0HAMBEE8. 
GOODISON  THEESHER  CO.  v.  WOOD. 

Venue — Motion  to  Change — Provision  of  Contract  as  to  Venue 
— Neglect  to  Comply  with  Statute — Application  of  Sta- 
tute— County  Courts — Division  Courts. 

Motion  by  defendant  to  change  the  venue  in  a  County 
Court  action  from  Samia  to  Owen  Sound  and  to  transfer  the 
action  from  the  County  Court  of  Lambton  to  the  County 
Court  of  Grey. 

George  Wilkie,  for  defendant. 

C.  A.  Moss,  for  plaintiffs. 

VOL.   V.    O.W.B.   NO.  19—45 


718  THE  ONTABW  WEEKLY  REPORTER, 

The  Master: — On  the  material  there  is  a  preponderance 
of  convenience  sufficient  to  justify  the  order  asked  for. 

Plaintiffs,  however,  rely  on  the  usual  provisions  in  the 
agreement  for  sale  of  the  machine  in  question.  These  are  as 
follows:  '^If  any  action  or  actions  arise  in  respect  to  said 
machines  or  notes  or  any  renewals  thereof,  the  same  shall  be 
entered,  tried,  and  finally  disposed  of  in  the  Court  which  has 
its  sittings  where  the  head  office  of  the  said  company  is 
located.'*  .  .  .  Any  action  brought  with  respect  to  this 
contract  or  in  any  way  connected  therewith  between  the  par- 
ties shall  be  tried  at  the  town  of  Samia,  and  the  purchasers 
consent  to  have  the  venue  in  any  such  action  changed  to 
Samia,  no  matter  where  the  same  may  be  laid.*'  The  agree- 
ment is  dated  21st  June,  1904. 

It  was  contended  by  defendant  that  the  motion  must  be 
granted  because  of  the  failure  of  plaintiffs  to  comply  with 
the  provisions  of  3  Edw.  VII.  ch.  13,  sec.  1  (0.)  That  enact- 
ment took  effect  on  and  after  1st  November,  1903,  and  is  in 
the  words  following:  ^'No  proviso,  condition,  agreement,  or 
statement  contained  in  any  lien  note,  hire  receipt,  contract 
for  the  conditional  sale  of  chattels,  or  other  like  contract, 
which  provides  that  any  action,  matter,  or  other  proceedings 
arising  upon  or  under  such  lien  note  or  contract,  shall  be 
tried  in  any  particular  place  or  elsewhere  than  in  the  Court 
having  jurisdiction  in  the  locality  in  which  the  defendant 
resides  or  in  which  the  contract  was  made,  shall  be  of  anv 
force  or  effect,  unless  there  was,  at  the  time  of  miL]nr\g  or 
entering  into  the  same,  printed  in  type  not  smaller  than  pica 
type,  in  red  ink,  across  the  face  of  such  note,  hire  receipt, 
or  other  contract,  with  the  signature  of  the  maker  thereof 
subscribed  thereto,  the  words  following:  'Any  action  which 
may  be  brought  or  commenced  in  a  Division  Court  in  re- 
spect or  on  account  of  this  note,  hire  receipt,  or  contract, 
may  be  brought  and  commenced  against  the  maker  or  person 
liable  hereon  in  a  Division  Court  other  tiian  where  he  re- 
sides or  in  which  the  contract  was  made;'  provided,  however, 
that  this  section  shall  not  apply  to  any  lien  note,  contract 
for  the  conditional  sale  of  chattels,  or  other  like  contract,^ 
heretofore  signed  or  executed.'' 

Had  it  not  been  for  this  statute,  the  motion  must  have 
failed,  as  it  would  have  been  governed  by  the  decision  in 
Xoxon  Co.  v.  Cox,  6  0.  L.  R.  637,  2  0.  W.  R.  1046,  1057. 
But  now  for  the  first  time,  so  far  as  I  am  aware,  the  words 
of  the  Act  have  to  be  interpreted.     .     . 
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The  motion  must  succeed.  There  could  be  no  possible 
room  for  doubt  if  the  words  of  the  red  ink  clause  had  been 
"  any  action  in  any  Court,"  instead  of  "  any  action  in  a  Divi- 
sion Court."  If  such  was  the  intention  of  the  legislature, 
then  it  can  easily  be  carried  into  effect.  If  no  such  alteration 
is  made,  then  the  question  of  the  effect  of  a  literal  compliance 
with  the  Act  must  be  left  for  determination.  But  where,  as 
in  the  present  case,  the  statute  has  not  been  complied  with, 
1  think  the  proviso  in  the  contract  has  no  effect. 

Order  made  changing  venue.     Costs  in  cause. 

Anglin,  J.  May  9th,  1905. 

CHAMBERS. 

HILL  V.  EDEY. 

Summary  Judgment — Rule  60S — Action  on  Agreement  to  Pay 
Money  in  Settlement  of  Claim — Repudiation  of  Settlement 
— Authority  of  Solicitor — Case  for  Jury — Unconditional 
Leave  to  Defend. 

Appeal  by  plaintiff  from  order  of  local  Master  at  Ot- 
tawa, ante  689,  dismissing  a  motion  for  judgment  imder 
Eule  603. 

J.  F.  Orde,  Ottawa,  for  plaintiff. 

G.  F.  Henderson,  Ottawa,  for  defendant. 

Anglin,  J.: — The  action  is  brought  to  enforce  an  alleged 
agreement  for  settlement  of  a  claim  .  ,.  .  by  plaintiff. 
.  .  .  .  The  settlement,  if  any,  was  effected  on  28th  Feb- 
ruary, between  Mr.  Glyn  Osier,  solicitor  for  plaintiff,  and 
Mr.  A.  W.  Fraser,  solicitor  for  defendant. 

The  Master  expressed  the  opinion  that  an  agreement  was 
then  concluded,  but  was  unable,  upon  the  evidence  before 
him,  to  find  that  Mr.  Eraser's  authority  had  been  satisfactor- 
ily established. 

Whatever  view  might  be  taken  of  the  evidence,  were  I 
dealing  with  this  action  as  a  trial  Judge,  it,  in  my  opinion, 
falls  short  of  what  is  requisite  to  support  a  motion  for  judg- 
ment Tinder  Rule  603.  While  I  entertain  no  doubt  whatever 
that  Mr.  Osier  fully  believed  that  Mr.  Fraser  had  in  fact 
made  an  offer  to  settle  for  $1,500,  Mr.  Eraser's  evidence  is,  I 
think,  reasonably  clear  that  he  had  no  authority  to  make  such 
an  offer,  and  did  not  at  anv  time  intend  to  do  more  than  to 
ascertain  the  lowest  sum  which  plaintiff  could  be  induced  to 
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aocept  in  settleiueiit^  and  that  he  at  no  time  and  in  no  way 
exceeded  his  instructions.  From  a  careful  perusal  of  all  the 
evidence  given  by  Mr.  Fraser,  I  cannot  gatiier  anything  in- 
consistent with  this  being  the  true  position.  The  Master, 
of  course,  had  the  advantage  of  seeing  Mr.  Fraser -as  a 
witness.  He  was  examined  before  him.  He  has  not  ex- 
pressed any  opinion  that  Mr.  Fraser^s  evidence  is  not  worthy 
of  credit.  Without  treating  Mr.  Fraser's  statement  in  regard 
to  what  took  place,  when  he  says  ^'  In  none  of  my  interviews 
did  I  ofifer  to  pay  an  amount/'  as  the  veriest  quibbling,  I 
must  read  it  ajs  a  denial  of  having  ever  made  an  offer  to  settle 
such  as  is  alleged  by  plaintiff.  As  I  have  said,  it  is  manifest 
that  Mr.  Osier's  view  of  what  todk  place  and  of  the  scope  of 
Mr.  Fraser's  authority  was  very  different.  I  could  not,  how- 
ever, find  that  it  has  been  established  that  the  agreement 
alleged  in  this  action  was  in  fact  made  between  Mr.  Osier  and 
Mr.  Fraser,  without  discrediting  Mr.  Fraser's  testimony,  or 
concluding  from  the  surrounding  circumstances  that  he  must 
be  mistaken.  Upon  the  material  before  me  there  is  not 
enough,  in  my  opinion,  to  justify  a  judicial  oflBcer  disposing 
of  a  motion  under  Rule  603  in  acting  upon  either  of  these 
views  of  Mr.  Fraser's  evidence. 

If  it  were  incontrovertibly  established  that  a  settlement 
had  in  fact  been  concluded,  the  argument,  that,  though  not 
within  the  real,  it  was  within  the  apparent,  scope  of  Mr. 
Fraser's  authority  to  make  such  an  arrangement,  would  be 
very  formidable.  As  it  is  I  find  it  unnecessary  to  consider 
that  phase  of  the  matter. 

Neither  does  the  testimony,  in  my  opinion,  suflBciently 
establish  ratification  by  defendant  of  a  settlement,  if  made 
without  authority,  nor  such  acquiescence  as  would  estop  him 
in  this  action  from  denying  that  such  settlement  was  in  fact 
made,  or  that  it  was  binding  upon  him.  Mr.  Fraser  swears 
that  during  the  interval  between  28th  February  and  30th 
March,  when  all  idea  of  settlement  was  explicitly  repudiated, 
he  had,  in  answer  to  several  telephone  communications  from 
Mr.  Osier,  informed  that  gentleman  that  he  had  not  seen  Mr. 
Edey,  and  that  he  was  ill.  This  robs  the  lapse  of  time  be- 
tween the  letter  written  by  Mr.  Osier  on  the  28th  February, 
stating  in  terms  his  acceptance  of  what  he  understood  to  be 
Mr.  Fraser's  offer  to  settle  for  $1,500,  and  Mr.  Fraser's  letter 
of  30th  March  declaring  all  negotiations  off,  of  much  of  the 
significance  and  effect  which  it  would  otherwise  have. 
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A  reputable  witness  distinctly  denying  the  making  of  any 
agreement;  the  scope  of  the  authority  of  defendant's  agent 
being  controverted;  communication  of  the  limitation  upon 
that  authority  to  plaintiflE's  solicitor  being  averred;  the  lapse 
of  time  relied  upon  as  evidence  of  acquiescence  being  at  least 
partly  explained — the  case  is  eminently  proper  for  the  full 
investigation  and  consideration  for  which  opportunity  is 
afforded  only  by  a  trial  in  due  course.  In  such  circumstances 
it  was  never  intended  that  Rule  603  should  be  invoked. 
The  appeal  must  be  dismissed  with  costs  to  defendant  in 
any  event  of  the  action. 


MacMahon,  J.  May  9th,  1905. 

CHAMBERS. 

Re  LU^^IBERS  AND  HOWARD. 

Landlord  and  Tenant — Overholding  Tenants  Act — Summary 
Proceeding  by  Landlord  to  Obtain  Possession — Jurisdiction 
of  County  Court  Judge — Dispute  as  to  Length  of  Term — 
Application  for  Review, 

Motion  by  William  Howard,  the  tenant,  for  an  order 
under  sec.  6  of  the  Overholding  Tenants  Act,  directing  the 
senior  Judge  of  the  County  Court  of  York  to  send  the  pro- 
ceedings, evidence,  and  exhibits  in  this  matter  to  the  High 
Court  under  his  hand,  and  for  an  order  staying  all  proceed- 
ings therein. 

The  application  by  the  landlord,  James  Lumbers,  to  the 
County  Court  Judge  was  to  recover  from  the  tenant  the  pos- 
session of  a  shop  and  dwelling  above  the  shop,  situated  at 
the  north-west  corner  of  Lee  avenue  and  Queen  street  in  the 
city  of  Toronto,  of  which,  it  was  alleged,  the  tenant  was 
wrongfully  holding  possession. 

W.  H.  Blake,  K.C.,  for  the  tenant. 

S.  C.  Smoke,  for  the  landlord. 

MacMahon,  J.: — Under  sec.  3,  sub-sec.  2,  of  the  Act, 
R.  S.  0.  1897  ch.  171,  the  Judge  is  to  "inquire  and  deter- 
mine whether  the  person  complained  of  was  tenant  to  the 
complainant  for  a  term  or  period  which  has  expired,  .  .  . 
and  whether  the  tenant  does  wrongfully  refuse  to  go  out  of 
possession,  having  no  right  to  continue  in  possession,  or  how 
otherwise.'* 
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Moore  v.  Gillies,  28  0.  B.  358,  decided  that  since  the 
amendment  to  the  then  Overholding  Tenants  Act  (which 
amendment  is  now  embodied  in  sec.  5  of  B.  S.  0.  1897  eh. 
171),  the  County  Court  Judge  now  tries  the  right  and  finds 
whether  the  tenant  wrongfully  holds.  In  that  casa  the 
dispute  was  in  reference  to  the  tenancy,  the  landlord  alleg- 
ing it  to  be  a  monthly  holding,  and  the  tenant  a  yearly 
tenancy.  That  case  was  followed  in  Byan  v.  Turner,  14 
Man.  L.  B.  624,  the  Act  in  that  Province,  as  amended  by 
3  &  4  Edw.  VII.  ch.  21,  sec.  2,  now  being  in  eflEect  the  same 
as  sec.  5  of  our  Act. 

No  question  of  law  is  involved  in  the  present  case.  The 
right  of  the  landlord  to  recover  possession  depends  alto- 
gether upon  the  question  of  fact,  as  to  whether  the  lease  to 
the  tenant  (which  is  imder  seal)  was  a  demise  of  the  premises 
for  3  years,  as  contended  by  the  landlord,  or  for  5  years,  as 
alleged  by  the  tenant. 

The  tenant  in  his  evidence  said  that  his  negotiations  with 
the  landlord  were  for  a  lease  for  3  years;  and  the  landlord 
instructed  his  solicitors  to  prepare  a  lease  for  that  term, 
which  was  prepared  in  duplicate  and  sent  to  their  client.     .     . 

The  dispute  being  as  to  whether  the  tenancy  was  for  3 
years  or  5  years,  the  learned  Coun^  Court  Judge  was,  on 
the  authority  of  Moore  v.  Gillies^  28  0.  E.  358,  justifierl  i- 
holding  that  he  had  jurisdiction  to  try  the  right. 

Having  regard-  to  the  evidence  and  the  judgment  of  the 
learned  County  Court  Judge,  I  think  this  is  not  a  case  in 
which  a  certiorari  should  issue,  and  the  motion  will  there- 
fore be  dismissed  with  costs. 


Anglin,  J.  May  9th,  1905 

TRIAL. 

BBOWN  V.  BEAMISH. 

Fraudulent  Mortgage — Action  to  Set  aside — Judgment  Credi- 
tor— Intent  to  Defraud — Pre-existing  Agreement — Considr 
eration — Insolvency  of  Grantor — Knowledge  of  Qrantee — 
Preference — Action  Begun  within  60  Days  after  Mortgage — 
Presumption — Costs — Remedy  by  Summary  Proceeding. 

Plaintiff  on  9th  January,  1905,  obtained  a  verdict  for 
$1,100  for  the  seduction  of  his  daughter,  against  defendant 
John  Beamish,  whose  only  property  consisted  of  an  undivided 
one-third  interest  in  the  equity  of  redemption  in  a  farm, 
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FQch  interest  bemg  worth  about  $566.  On  the  same  day  the 
trial  Jndge  directed  judgment  to  be  entered  upon  that  ver- 
dict On  13th  January  defendant  John  Beamish  mortgaged 
his  interest  in  the  farm  to  his  brother  and  co-defendant, 
Bamet  Beamish,  for  $635. 

This  action,  commenced  on  31st  January,  was  brought  to 
set  aside  the  mortgage  as  f raudxQent  and  void  as  against 
plaintiff. 

J.  P.  Mabee,  K.C.,  and  W.  McCue,  Smith's  Falls,  for 
plaintiff. 

J.  A.  Hutcheson,  K.C.,  and  F.  W.  Hall,  Perth,  for  de- 
fendant Bamet  Beamish. 

J.  M.  Hall,  Ottawa,  for  defendant  John  Beamish. 

Anglin,  J.: — The  only  witnesses  examined  were  defend- 
ant Bamet  Beamish,  called  for  plaintiff,  and  defendant  John 
Beamish,  called  on  his  own  behalf.  For  defendants  it  is 
contended  that  the  evidence  does  not  establish  an  intent  to 
defraud,  and  that  a  pre-existing  agreement  to  give  the  mort- 
gage rebuts  any  intention  to  afford  to  the  mortgagee  an  un- 
due preference.  I  assume  that  there  was  an  indebtedness 
of  John  Beamish  to  his  brother  Bamet.  How  much  of  that 
which  defendant  Bamet  Beamish  claimed  to  be  due  to  him, 
was  a  bona  fide  liability  of  John,  the  evidence  left  in  doubt. 
But  upon  these  points  it  seems  unnecessary  for  me  to  make 
explicit  findings.  I  was,  however,  satisfied  by  the  testimony 
and  demeanour  of  defendants— considered  in  the  light  of  the 
circumfitances  surrounding  the  impeached  transaction  — 
that  the  allegation  of  a  further  advance  or  assumption  of 
liability  by  Bamet  Beamish  at  the  time  of  and  as  considera- 
tion for  the  giving  of  the  mortgage  is  untrue,  and  that  what 
is  put  forward  to  make  good  this  defence  is,  as  a  present  con- 
sideration, merely  pretended  and  colourable. 

I  am  convinced  that  both  defendants  knew  of  the  insol- 
vent condition  of  John  Beamish,  and  were  aware  of  plain- 
tiff's judgment  when  the  mortgage  was  given,  and  that  they 
were  prompted  to  carry  out  the  mortgage  transaction,  when 
they  did,  because  of  such  knowledge.  They  fully  appreciated 
the  effect  of  what  they  did  upon  plaintiff's  chances  of  re- 
covery. They  both  intended  that  defendant  Bamet  Beam- 
ish should  absorb  the  entire  available  assets  of  John  Beam- 
ish, leaving  nothing  to  satisfy  the  claim  of  the  judgment 
creditor. 
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Neither  does  the  eyidence  satisfactorily  establish  that  this 
security  was  given  pursuaat  to  any  valid  and  enforceable  pre- 
existing agreement.  .  .  .  The  winding-up  of  the  estate^ 
which  should  have  taken  place  upon  the  youngest  benefidaiy 
attaining  her  majority,  in.  September,  1904,  had  been  deferred, 
the  defendants  state,  owing  to  the  absence  from  home  of  John 
Beamish.  How  much  longer  Bamet  Beamish  would  have 
remained  a  creditor,  unpaid  and  unsecured,  had  not  i^e  news 
of  plaintiff's  verdict  operated  as  an  incentive  to  action,  is 
extremely  problematical,  Bamet  Beamish,  according  to  his 
own  testimony,  did  not  know  where  John  was  between  Au- 
gust, 1904,  and  13th  January,  1905.  Not  until  aroused  by 
hearing  of  the  plaintiff^s  recovery  did  he  trouble  to  inquire 
or*  take  any  steps  to  ascertain  his  brother's  whereabouts.  On 
that  day,  however,  he  not  only  succeeded  in  promptly  locat- 
ing him,  but  brought  him  immediately  from  Ottawa  to  Perth, 
and  had  him'  execute  on  his  arrival  the  mortgage  in  question. 

This  action  was  brought  within  60  days  after  this  im- 
peached mortgage  was  given.  Against  plaintiff  it  is  "pre- 
sumed prima  facie  to  have  been  made ''  with  intent  "  to  de- 
feat, hinder,  delay,  or  prejudice  "  him  in  enforcing  his  rights 
as  a  creditor,  and  "  to  be  an  unjust  preference."  (B.  S.  0. 
1897  ch.  147,  sec.  2.)  The  onus  of  rebutting  this  presump- 
tion is  on  defendants — and  that  burden  they  have,  in  my 
opinion,  failed  to  satisfy. 

Counsel  for  defendants  directed  my  attention  to  the  pro- 
visions of  Con.  Rules  1015  and  1016,  and  asked  that,  if 
plaintiff  should  succeed  and  be  awarded  costs,  such  costs 
should  be  limited  in  amount  to  what  would  have  been  pro- 
perly incurred  had  plaintiff,  instead  of  bringing  action,  taken 
summar}'  proceedings  under  these  Rules. 

In  my  opinion,  the  circumstances  of  this  case  justified  the 
procedure  which  plaintiff  adopted.  It  has,  moreover,  en- 
tailed little,  if  any,  greater  expense  than  would  have  been 
necessary  in  order  to  effectively  prosecute  plaintiff's  rights 
under  the  Rules  cited.  It  is,  I  think,  very  doubtful  whether 
proceedings  under  these  Rules  could  have  been  made  equally 
effective. 

Judgment  will  be  therefore  entered  for  plaintiff  declar- 
ing fraudulent  and  void  and  setting  aside  tiie  mortgage  in 
question  as  against  him,  and  for  Jiis  costs  of  this  action. 


STO:SE  V.  JAFFKAY.  725 

May  9th,  1905. 
divisional  court. 

STONE  V.  JAFPEAY. 

Defamation — Finding  of  Jury — Meaning  of  Words  Published 

— Defamatory  Sense — Damages. 

Appeal  by  defendant  from  judgment  of  Teetzel,  J.,  in 
favour  of  plaintiff  in  an  action  for  libel,  tried  with  a  jury. 

The  publication  complained  of  was  alleged  to  be  defama- 
tory of  plaintiff  in  reference  to  his  conduct  in  two  matters, 
one  in  connection  with  the  flotation  or  attempted  flotation  of 
a  binder  twine  company,  and  the  other  as  to  his  connection 
with  the  attempted  formation  of  an  hotel  company  in:  London. 

The  jury  found  for  defendant  as  to  the  flrst  of  these,  mat- 
ters, their  finding  as  to  it  being:  "  We  find  in  the  case  of 
the  binder  twine  factory  no  bill  for  libel.*' 

As  to  the  second  matter  the  jury  found  for  plaintiff  with 
$2,500  damages,  for  which  judgment  was  directed  to  be 
entered  for  plaintiff  with  costs. 

The  appeal  was  heard  by  Meredith,  C.J.,  Britton, 
J.,  Anglin,  J. 

G.  C.  Oibbons,  K.C.,  for  defendant. 

J.  P.  Mabee,  K.C.,  for  plaintiff. 

Meredith,  C.J.: — The  alleged  defamatory  words  as 
to  which  the  jury  found  for  plaintiff  are  as  follows:  "It 
is  reported  that  one  Stone  (i.e.,  plaintiff),  a  recent  arrival  in 
London,  who  has  failed  to  foist  some  hotel  scheme  on  the 
city,  has  allied  himself  with  the  promoters  who  have  decided 
to  work  the  farmers  into  this  gigantic  flotation  (i.e.,  the 
binder  twine  scheme).^*     .     .     . 

I  am  of  opinion  that  the  words  complained  of  .  .  .  were 
capable  of  the  defamatory  meaning  which,  in  the  light  of  the 
charge  to  them  and  their  finding,  the  jury  must  have  thought 
they  actually  bore,  that  is  to  say,  that  they  imputed  to  plain- 
tiff dishonourable  or  discreditable  conduct;  that  he  had 
thrust  or  forced,  in  a  surreptitious  way  or  without  warrant, 
or  impertinently,  dishonestly,  or  untruthfully,  the  hotel 
scheme  upon  the  citizens  of  London. 

The  trial  Judge,  therefore,  properly  left  the  case  to  the 
jury,  and  the  appeal  fails. 
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As  to  the  damages^  they  are^  no  doubtj^large,  bnty  in  view 
of  the  justification  pleaded  by  defendant,  and  the  other  cir- 
cnmstancee  of  the  case,  not  so  large  as  to  warrant  our  direct- 
ing a  new  trial,  according  to  the  well  understood  principles 
upon  which  the  finding  of  a  jury  as  to  damages  may  and 
ought  to  be  set  aside. 

Appeal  dismissed  with  costs. 

Britton  and  Anglin,  JJ.,  concurred,  each  giving  reasons 
in  writing. 


May  9th,  1905. 
C.A. 

WINDSOR  BOARD  OF  EDUCATION  v.  COUNTY  OF 

ESSEX. 

High  Schools  •^-  Payment  to  City  High  School  for  County 
Pupils — Dispute  as  to — Reference  to  County  Court  Judge 
— Absence  of  Jurisdiction — Res  Judicata — High  Schools 
Act — Payment  for  Particular  Yea/r, 

Appeal  by  defendants  from  judgment  of  Britton,  J.,  in 
favour  of  plaintiffs,  for  $1,704.73,  being  the  amount  fibred 
by  the  report  dated  5th  May,  1904,  of  the  Judge  of  the 
County  Court  of  Essex,  as  payable  under  the  High  Schools 
Act,  1  Edw.  VII.  di.  4,  by  defendants  to  plaintiffs  for  the 
maintenance  of  coimty  pupils  at  the  Windsor  high  school, 
for  the  year  1902,  under  a  statutory  reference  to  him  by  the 
trustees  of  the  Windsor  high  school. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

A.  H.  Clarke,  K.C.,  for  defendants,  appellants. 
J.  H.  Rodd,  Windsor,  for  plaintiffs. 

Garrow,  J. a.: — ^The  real  dispute  between  the  parties 
concerns  the  payment  to  be  made  in  the  year  1903.  And  tiie 
cause  of  the  dispute  very  dearly  is  the  change  in  the  amount 
previously  payable,  created  by  the  amendment  contained  in 
the  statute  3  Edw.  VII.  ch.  33,  whereby  the  county's  con- 
tribution was  reduced  to  65  per  cent.,  defendants  contending 
that  they  are  entitled  to  the  benefit  of  that  reduction  upon 
the  payment  to  be  made  in  the  year  1903,  while  plaintiffs 
contend  that  they  are  not — ^that  in  fact  in  each  prior  year 


WINDSOR  B'D    OF  EDVCATION  v.  COUNTY  OF  ESSEX.  727 

the  payments  which  defendants  had  made  (about  which  there 
is  no  dispute)  were  always  paid  in  discharge  of  the  previous 
year's  obligation,  so  that  the  payment  of  $1,392.18  made  on 
4th  December,  1902,  was  redly  only  for  the  year  1901. 

The  trustees  had  no  power,  under  sec  34  of  the  High 
Schools  Act,  to  compulsorily  refer  such  a  dispute  to  the 
County  Judge,  and  without  defendants^  consent  that  learned 
Judge  had  no  power  whatever  to  determine  that  the  amount 
payable  for  1902  is  still  unpaid,  which  is  the  clear  eflfect  of 
his  report  Defendants  did  not  consent  to,  but  on  the  con- 
trary protested  against,  this  asserted  jurisdiction,  and  the 
reference  proceeded  subject  to  this  objection.  And  finding 
the  opposite  view  persisted  in,  defendants  commenced  an 
action  to  obtain  an  injunction  to  restrain  the  further  progress 
of  the  reference,  which  action  was  heard  before  the  Chan- 
cellor on  the  motion  for  the  injunction,  turned  by  consent 
into  one  for  judgment,  and  was  on  2nd  April,  1904,  dismissed 
with  costs :  see  3  0.  W.  R.  403. 

Plaintiffs  now  contend  that  the  question  in  dispute  is 
res  judicata,  by  the  report  of  the  County  Judge,  and  also  by 
the  judgment  in  the  other  action.  But  this  contention  is 
not,  in  my  opinion,  wdl  founded.  The  reference  to  the 
County  Judge  did  not  authorize  him  to  find  that  the  liability 
was  in  respect  of  the  year  1902,  or  of  any  other  year.  He 
could  only,  upon  the  material  which  the  statute  indicates, 
fix  the  amount,  in  case  of  a  dispute  as  to  amount^  where  the 
general  liability  was  otherwise  not  in  dispute.  That  was 
not  the  case  in  the  present  instance,  and  the  reference 
to  him  was,  therefore,  wholly  unauthorized.  He  had  not, 
when  the  action  was  heard,  made  his  report,  and  all  the 
Chancellor  intended  to  do,  as  clearly  appears  from  his  judg- 
ment, was  to  refuse  to  interfere  with  the  reference. 

If  I  am  right  in  my  opinion  so  far  expressed,  it  is,  of 
course,  obvious  that  the  evidence  tendered  at  the  trial  shoxdd 
have  been  received  and  the  merits  should  have  been  deter- 
mined instead  of  assuming,  as  was  done,  that  plaintiffs'  con- 
tention of  res  judicata  was  weQ  founded.  It  was  apparently 
agreed  that  the  evidence  so  tendered  was  or  was  not  to  be 
regarded  as  in,  according  to  the  view  to  be  taken  of  the  ques- 
tion of  res  judicata,  and  I  shall,  therefore,  in  what  follows 
now  regard  it  as  properly  before  me.  The  question  to  be 
determined  is  one  purely  of  fact,  and  its  proper  determina- 
tion depends,  in  my  opinion,  on  the  selection  of  the  proper 
starting  point,  which  I  think  is  at  the  time  when  the  legal 
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obligation  first  began,  namely,  in  the  year  1891.  And  Mr. 
Eodd  very  candidly  admitted  that  if  the  payment  made  in 
the  end  of  that  year  was  payment  for  that  year,  and  not  for 
the  year  1890,  his  case  failed. 

The  town  of  Windsor  separated  from  the  cottniy  of  Essex 
on  1st  January,  1881,  and  remained  separated  until  it  be- 
came a  city  on  14th  April,  1892. 

The  High  Schools  Act  was  passed  on  4th  May,  1891. 
Until  then  the  county  was  under  no  l^al  obligation  to  con- 
tribute towards  the  support  of  a  high  school  situated  in  a 
town  separated  from  the  county,  or.  in  a  city,  but  by  sec.  31, 
sub-sec.  2,  a  change  was  introduced,  and  a  county  became 
liable  thereafter  to  pay  its  proportionate  share,  upon  the 
trustees  of  the  high  school  notifying  the  county  clerk  that 
such  high  school  was  open  to  county  pupils.  Acting  under 
this  provision  the  trustees  of  the  Windsor  High  School,  on 
11th  June,  1891,  notified  the  county  clerk  of  the  county  of 
Essex,  in  the  manner  prescribed  by  the  statute,  and  on  the 
next  day,  as  appears  from  a  minute  in  the  books  of  plaintiffs, 
a  meeting  was  held  between  the  warden  of  the  6ounty  and 
the  Windsor  high  school  board,  for  the  purpose  of  settling 
the  amount  which  the  county  should  pay,  and  a  proposition 
was  made  by  the  warden  to  pay  $500  as  a  fixed  sum  per  an- 
num, but  not  accepted  by  the  board.  Then  on  30th  Decem- 
ber, 1891,  this  cheque  was  issued  to  and  received  by  the 
plaintiffs:  "$500.  Treasurer  of  the  county  of  Essex,  pay  to 
the  order  of  Alex^r  Bartlet  five  hundred  dollars  due  from 
the  county  to  him  for  amount  granted  to  Windsor  high 
school  for  1891.  F.  B.  Bouteiller,  Warden  of  the  county  of 
Essex.  OflBce  of  the  County  Council,  Sandwich,  Deer.  30th, 
1891.'* 

Mr.  Bartlet  was  the  secretary-treasurer  of  the  Windsor 
board.  He  apparently  received  and  used  the  cheque  in  due 
course,  and  it  now  appears  with  his  indorsement  upon  it. 

This  cheque  was  preceded  by  and  evidently  founded  upon 
a  report  of  defendants'  education  committee,  dated  27th 
November,  1891,  in  which  they  reported  to  the  warden  and 
council  "  that  after  hearing  Alex'r  Bartlet,  Esq.,  in  behalf  of 
the  Windsor  high  school  board,  would  recommend  that  $500 
be  paid  to  the  said  school  as  the  countjr's  proportion  in  full 
for  the  year  1891.''  And  in  plaintiffs'  minutes  of  24th  No- 
vember, 1891,  it  is  stated  that  the  secretary  reported  that 
"he  had  made  up  the  account  of  the  high  sdiool  as  nearly 
as  at  present  it  could  be  ascertained,  and  that  there  has  been 
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at  the  high  school  97  pupik  from  town^  41  from  county^  and 
5  from  Walkerville,  that  the  cost  per  pupil,  after  deducting 
government  grant,  will  be  in  the  neighbourhood  of  $30  per 
scholar/' 

The  language  of  this  minute  leaves  no  room  for  doubt 
that  the  estimate  then  being  made  was  for  the  then  current 
year,  and  not  for  the  previous  year,  because  for  the  latter 
the  account  must  then  have  been  complete,  and  an  estimate 
quite  unnecessary.  And  the  conjunction  of  this  minute, 
followed  3  days  after  by  the  report  of  defendants'  educar 
tional  committee  after  hearing  Mr.  Bartlet,  the  oflBcer  who 
had  made  the  estimate,  leaves  no  room  for  doubt  that  what 
both  parties  then  intended  and  understood  was  to  fix  the 
amount  to  be  paid  by  defendants  for  the  year  1891,  which 
after  all  was  not  a  full  year,  as  the  Act  only  came  into  force 
on  4th  May.  And  following  upon  this  was  the  cheque  l)efore 
set  out,  plainly  expressing  on  its  face  that  it  is  "  for  amount 
granted  to  Windsor  high  school  for  1891,''  and  which  was 
accepted  by  plaintiffs  without  objection  of  any  kind,  so  far 
as  appears.  This  evidence  appears  to  me  to  be  in  favour  of 
defendants'  contention.  It  is  true  that  defendants  had  pre- 
viously made  grants  in  each  year  for    several  years  prior  to 

1891,  but  these  were  wholly  voluntary,  and  not  in  any  way 
based  upon  allowance  or  expenditure,  as  became  the  case 
under  the  Act  of  1891,  and  as  made  in  each  year  were  plainly 
for  that  year  and  not  for  a  previous  year,  and  were  usually  so 
expressed  in  the  cheques.  The  next  previous  one,  the  only 
one  which  could  bear  upon  the  question  in  this  action,  bears 
date  23rd  January,  1891,  and  is  for  $500  "for  amount 
granted  to  Windsor  high  school  for  1890/'  Then  follow- 
ing upon  the  cheques  before  set  out  are  yearly  cheques  for 

1892,  1893,  1894,  1895,  1896,  and  1897,  all  paid  at  or  near 
the  end  of  each  of  these  years,  all  expressing  on  their  face 
for  what  year  they  were  given,  and  all  in  like  manner  ac- 
cepted and  received  by  plaintiffs  without  objection.  In  1898 
the  cheque  expresses  on  its  face  that  it  was  for  the  year 
1897,  and  the  same  with  the  cheque  issued  in  1899,  which 
on  its  face  says  that  it  is  for  the  year  1898.  But  the  cheque 
issued  in  1900  again  follows  the  course  of  the  first  seven, 
and  says  it  is  for  the  year  1900  and  the  same  in  1901  and 
1902.  Certain  statements  submitted  from  time  to  time  by 
plaintiffs  to  defendants  were  produced  and  much  relied  on 
by  plaintiffs.  They  shew  that  the  amounts  payable  from 
year  to  year  were  calculated  upon  the  previous  year's  attend- 
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ance,  which  is,  I  think,  what  the  statute  intended,  but  thia 
circumstance  could  not  alter  the  fact  really  in  question  that 
the  amount  to  be  paid  in  1903,  however  arrived  at,  was  in 
fact  the  payment  for  that,  and  not  for  the  previous  year,  and 
therefore  one  to  which  the  reduction  authorized  by  the  statute 
3  Edw.  VII.  ch.  33  would  apply. 

So  that,  upon  the  whole,  and  for  the  reasons  given,  I  am 
of  the  opinion  that  defendants'  contention  is  correct,  and 
that  the  appeal  should  be  allowed  and  the  action  dismissed, 
both  with  costs. 

OsLER  and  Maclennan,  JJ.A.,  each  gave  reasons  in 
writing  for  the  same  conclusion. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  also  concurred. 


May  9th,  1905. 
C.A. 

STEEP  V.  GODERICH  ENGINE  CO. 

Contract — Breach — Manufacture  of  Patented  Articles — Defeo' 
tive  Design — Royalties — Novation — Damages — Reference. 

Appeal  by  defendants  from  judgment  of  Teetzel,  J.,  3 
0.  W.  R.  638. 

Plaintiff,  being  the  patentee  of  certain  improvements  in 
seed  drills,  on  29th  August,  1900,  assigned  to  defendants  the 
exclusive  right  to  manufacture  and  sell  in  Canada  the  pat- 
ented article,  and  defendants  agreed  to  manufacture  and  sell 
or  offer  for  sale  such  drills,  or  at  least  the  part  covered  by 
plaintiff's  patent,  in  sufficient  quantity  to  fully  supply  the 
market  therefor  in  Canada,  and  to  pay  plaintiff  a  royalty 
of  25  cents  for  each  such  article.  The  agreement  furUier 
provided  that  plaintiff  should  be  employed  for  a  time  for 
the  introduction  and  sale  of  the  drills. 

The  venture  did  not  turn  out  to  be  a  commercial  success, 
and  there  were  difficulties  between  the  parties,  each  of  them 
laying  the  blame  upon  the  other  for  the  failure.  On  19th 
January,  1902,  a  further  agreement  was  made  whereby 
plaintiff  was  to  devote  his  entire  time  to  the  business  for  6 
months,  and  at  the  end  of  that  time  defendants  were  to  have 
the  option  of  continuing  the  manufacture  or  allowing 
plaintiff  to  make  other  arrangements.  At  the  end  of  the  6 
months  the  difficulties  had  not  been  overcome,  but  defendants 
had  hopes  that  they  would  be,  and  elected  to  continue  the 
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maniifactiire.  They  were  again  disappointed  in  the  results, 
and  early  in  December,  1902,  plaintiff  was  again  engaged  at 
a  salary  of  $100  a  month  to  superintend  alterations  in 
the  seed  drills  which  he  had  advised  in  order  to  complete  them 
for  the  market.  This  also  proved  to  be  abortive,  and  on  21st 
Fd>ruai7, 1903,  the  services  of  plaintiff  were  finally  dispensed 
with.  On  11th  January,  1904,  he  brought  this  action  for 
damages  and  for  an  aoeount. 

The  action  was  tried  by  Teetzel,  J.,  without  a  jury.  He 
found  that  the  drills  had  not  been  put  in  maiiketal>le  shape, 
and  that  the  principal  difficulties  were  attributable  to  de- 
fective design  or  specifications,  for  which  plaintiff  himself 
was  responsible,  and  not  to  defective  c^mstruction  on  the  part 
of  defendants.  He  held,  however,  that  defendants,  having 
in  July,  1902,  exercised  the  option  of  continuing  to  manu- 
facture the  drills,  thereby  assumed  the  risk  of  being  able 
to  make  the  drills  marketable,  and  ordered  a  reference  to  as- 
certain what  damages  plaintiff  had  suffered  subsequent  to 
that  date,  on  the  assumption  that  it  was  practicable  to  remedy 
the  defects  which  up  to  that  time  had  caused  the  unsatisf ac* 
tory  working  of  the  drills,  and  thereby  prevented  a  market 
bang  made.  In  other  words,  the  Master  was  to  assume,  as 
against  defendants,  that  all  defects  of  design  had  been  over- 
come, and  that  defendants  were  after  that  date  able  to  manu- 
facture drills  so  as  to  perform  their  work  as  efficiently  as  was 
claimed  by  plaintiff  in  his  patents. 

From  the  judgment  ordering  the  reference  defendants 
appealed.  Plaintiff  did  not  complain  of  the  findings  as  to 
the  defects  in  the  design  or  specifications. 

E.  L.  Dickinson,  Groderich,  for  appellants. 

J.  P.  Mabee,  BLC,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Maclaren,  JJ.A.),  was  delivered  by 

Maclaren,  J. a.: — With  great  respect,  I  am  unable  to 
concur  in  the  conclusions  arrived  at  by  the  Judge  as  to  the 
liability  of  defendants  after  July,  1902,  and  as  to  what  is  to 
be  assumed  against  them  on  account  of  their  not  having 
abandoned  at  that  time  all  attempts  to  make  the  machine 
marketable  and  to  overcome  the  defects  that  were  found  to 
exist  in  it  They  appear  to  have  been  hopeful  and  to  have 
expended  large  sums,  first,  in  manufacturing  and  placing 
the  machines  on  the  market,  and,  when  they  were  found  to 
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be  imperfect,  in  endeavouring  to  remedy  the  defects.  For 
both  of  these  purposes  they  employed  plaintiff  himself,  and 
appear  to  have  given  him  a  reasonable  opportunity  in  both 
respects.  They  shewed  their  good  faith  by  expending  about 
Ji>l 0,000,  although  they  received  in  return  only  $280.  I  can- 
not see  on  what  principle  they  could  be  held  liable  to  do  more. 
It  seems  to  me  that  they  may  be  said  to  have  done  or  attempt- 
ed even  more  than  they  were  legally  bound  to  do.  They 
manufactured  and  placed  upon  the  market,  under  the  direc- 
tion of  plaintiff  himself,  more  machines  than  could  be  sold, 
and  continued  to  do  so  a,s  long  as  there  wa.s  any  rea^jonable 
ho|.e  of  their  finding  a  sale.  In  their  endeavours  to  aid  plain- 
tiff in  remedying  the  defects  pointed  out  by  the  learned 
Judge  they  appear  to  have  gone  beyond  the  obligations 
assumed  by  them  under  the  contract. 

Plaintiff  asked  for  a  reference  on  the  ground  that  he  had 
no  knowledge  whether  the  statements  rendered  by  defendants 
to  him  were  accurate,  and  that  he  had  had  no  inspection  of 
their  books.  By  their  agreement  defendants  were  to  keep 
a  proper  record  in  their  books,  to  which  plaintiff  was  to  have 
access  at  reasonable  times.  He  has  not  shewn  that  he  was 
refused  such  privilege,  or  any  sufficient  ground  for  a  refer- 
ence. 

The  defence  being,  in  effect,  that  the  invention  in  its 
present  form  was  practically  unworkable  and  commercially 
valueless,  there  is  no  good  reason  why  they  should  not  make 
a  reconveyance  to  plaintiff  of  the  rights  and  privil^es 
assigned  to  them  by  the  agreement  of  29th  August,  1900. 
He  did  not  ask  for  this  by  his  action,  nor  does  he  appear 
to  have  demanded  it  from  them.  Negotiations  to  this  end 
were  going  on  in  ITovember,  1901,  but  this  was  previous 
to  the  settlement  of  19th  January,  1902,  and  they  do  not 
appear  to  have  been  subsequently  resumed. 

Counsel  for  defendants  stated  before  us  that  they  were 
willing  to  re-assign  to  plaintiff  the  rights  which  he  had  con- 
veyed to  them,  provided  they  were  allowed  the  privil^e  of 
disposing  of  the  patented  articles  which  they  have  on  hand. 

In  my  opinion,  this  offer  should  be  accepted  by  plain- 
tiff. 

On  the  whole,  as  plaintiff  has  not  shewn  that  there  has 
been  a  breach  of  the  agreement  on  the  part  of  defendants, 
cr  that  he  is  entitled  to  a  reference,  the  appeal  should  be 
allowed,  and  plaintiffs  action  dismissed  with  costs,  subject, 
however,  to  the  re-assignment  by    defendants   of  all   their 
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rights  in  plaintifPs  patent  on  the  terms  mentioned.    If  neoes- 
sary^  the  form  of  the  order  may  be  spoken  to  in  Chambers. 

May  9th,  1905. 
WEDDELL  V.  EITCHIE. 


Railway  Company — Bondholders — Right  to  Vote  at  AnmuU 
General  Meeting  of  Company — Interest  in  Arrear — Scope 
of  Right  as  to  Future  Meetings — Number  of  Votes — Value 
of  Bonds  Compared  with  Shares — Construction  of  Statutes. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
dated  15th  November,  1904,  declaring  plaintiffs  entitled  to 
vote  at  a  meeting  of  the  shareholders  of  the  Central  Ontario 
Bailway  Company  in  respect  of  certain  bonds,  and  that 
defendants  were  not,  by  reason  of  plaintiffs  not  bdng  allowed 
to  vote,  duly  elected  directors  of  the  company;  and  cross- 
appeal  by  plaintiffs  from  the  same  judgment  in  so  far  as  it 
refused  plaintiffs  other  relief. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROV^,  MaCLAREN,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  and  J.  H.  Moss,  for  defendants. 
6.  T.  Blackstock,  K.C.,  for  plaintiffs. 

Moss,  C.J.O.: — The  only  question  raised  by  defendants* 
appeal,  and  the  principal  question  raised  in  the  action,  is, 
whether  the  holders  of  the  bonds  issued  by  defendants  the 
Central  Ontario  Railway  Company  on  or  about  1st  April, 
1882,  which  bonds  are  secured  by  a  first  mortgage  deed  of 
trust  bearing  the  same  date,  are  entitled  to  vote  in  respect 
of  such  bonds  at  a  general  annual  meeting  of  the  company, 
when  the  interest  upon  them  is  in  arrear. 

The  other  questions  raised  by  the  plaintiffs  are  :  (1) 
whether,  assximing  the  right  to  vote,  it  can  be  exercised  at 
every  general  meeting  while  the  interest  is  in  arrear,  or 
whether  it  is  confined  to  the  general  meeting  next  following 
the  arrear;  and  (2),  whether  the  holder  of  a  bond  is  entitled 
to  a  vote  in  respect  of  every  $100  represented  by  the  bond. 

The  solution  of  the  first  question  turns  upon  the  con- 
struction to  be  placed  upon  the  language  of  the  Act  45  Vict, 
ch.  61  (0.),  and  particularly  upon  sees.  6  and  7.     Prior  to 
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the  passing  of  that  Act,  the  power  of  the  company  to  issue 
bonds  was  governed  by  the  provisions  of  the  Act  of  incor- 
poration, 36  Vict  ch.  73  (0.),  supplemented  by  36  Vict.  ch. 
60  (0.)  and  44  Vict.  ch.  72  (0.)  None  of  these  Acts 
enabled  the  company  to  create  a  mortgage  for  securing 
payment  of  their  bonds  or  gave  them  power  to  issue  bonds 
under  the  general  Railway  Act  of  Ontario. 

But  by  sec.  15  of  36  Vict  ch.  73  it  was  enacted  that  the 
bonds  of  the  company  should,  without  r^istration  or  formal 
conveyance,  be  talcen  and  considered  to  be  first  and  prefer- 
ential claims  and  charges  upon  the  undertaking,  real  prop- 
erty, rolling  stock,  and  equipment  then  existing  or  at  any 
time  thereafter  acquired  .  .  .  *^  Provided  that,  in  the 
event  at  any  time  of  the  interest  upon  the  said  bonds  re- 
maining unpaid  and  owing,  then  at  the  next  ensuing  general 
annual  meeting  of  the  said  company  all  holders  of  bonds 
shall  have  and  possess  the  same  rights  and  privil^es  and 
qualifications  for  directors  and  for  voting  as  are  attached 
to  shareholders — ^provided  that  the  bonds  shall  have  been 
first  registered  *'  as  directed. 

Before  the  Act  45  Vict.  ch.  61  was  passed  in  the  year 
1882,  there  had  been  an  issue  of  bonds,  and  one  object  of  this 
Act  was  to  enable  the  company  to  increase  their  bond  in- 
debtedness to  $20,000  a  mile.  And  in  furtherance  of  the 
object  two  methods  of  issuing  and  securing  bonds  were  pro- 
vided, the  one  method  similar  to  that  which  the  company  had 
always  been  authorized  to  adopt,  the  other  method,  new  so 
far  as  the  company  were  concerned.  The  company  were 
authorized  by  sec  6  to  issue  bonds  up  to  the  increased 
amount,  all  to  be  a  claim  and  charge  upon  the  whole  line  or 
to  be  divided  and  made  a  claim  and  charge  upon  specified 
eeetions.  Then  followed  the  provisions  of  sub-sec.  (4),  declaring 
that  the  provisions  of  sees.  15  and  17  of  ch.  73  of  36  Vict, 
*as  to  rights  and  security  of  the  bondholders  and  the  form  of 
bonds  and  other  obligations,  shall  apply  to  all  bonds  that  may 
be  issued  under  the  terms  of  '^this  Act*'  in  so  far  as  they 
are  not  inconsistent  therewith.  And  then  by  sec.  7  it  was 
enacted  that  the  company  may,  instead  of  availing  themselves 
of  the  provisions  above  contained,  issue  bonds  and  create  a 
mortgage  under  the  provisions  of  sec.  9  (11)  of  the  Bail- 
way  Act  of  Ontario.  But  this  section  (7)  was  not  to  become 
an  effective  part  of  the  Act  without  the  consent  in  writing 
of  the  holders  of  the  outstanding  bonds.  And  sec.  9  of  the 
Railway  Act  of  Ontario  was  made  applicable  to  the  company. 
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but  nothing  was  to  be  done. under  the  foregoing  provision  of 
6ec.  7  which  would  impair  the  security  of  the  present  holders 
of  bonds  on  the  already  constructed  portions  of  the  road. 

Here  is  a  new  right  given  for  the  first  time  to  the  com- 
pany, enabling  them  to  issue  bonds  in  a  certain  way,  con- 
ditioned upon  the  performance  by  the  company  of  certain 
things  required  to  be  done  for  the  security  of  the  holders 
of  the  outstanding  bonds.  Without  the  performance  of 
these  conditions  no  bonds  could  issue  under  the  provisions  of 
sec.  7  of  the  Act.  Can  it  be  said  that  bonds  issued  after 
compliance  with  these  conditions  are  not  bonds  issued  under 
the  terms  of  this  Act  by  the  authority  of  which  alone  they 
could  issue  ?  Unless  they  were  issued  under  and  in  com- 
pliance with  the  terms  of  that  Act,  they  could  not  issue  at 
ail.  And,  unless  there  is  something  in  the  context  neces- 
sarily and  imperatively  confining  the  operation  of  the  words 
"issued  under  the  terms  of  this  Act^'  to  the  bonds  auth- 
orized to  be  issued'  under  sec.  6,  they  should  be  held  to  apply 
to  every  part  of  the  Act.  It  is  not  inconsistent  with  any 
language  of  the  Act  to  say  that  the  holders  of  bonds  issued 
under  sec.  7  shall,  in  addition  to  the  security  of  a  mortgage 
given  in  lieu  of  a  general  lien  or  charge  upon  the  company^s 
undertaking  and  assets,  have  the  right  of  voting  in  respect 
of  the  bonds  of  which  they  are  the  owners.  That  the 
security  of  a  mortgage  and  the  right  to  vote  in  respect  of 
bonds  may  co-exist  is  recognized  in  the  Act  53  Vict.  ch.  45 
(0.),  now  embodied  in  R.  S.  0.  1897  ch.  207,  sec.  9  (20) 
and  (22). 

Then  if  the  right  of  voting  exists,  the  fair  reading  of  the 
language  of  sec.  15  of  the  Act  36  Vict.  ch.  73  is,  that  it  may 
be  exercised  at  any  time  when  interest  is  in  arrear.  It  could 
not  have  been  intended  that  it  should  be  restricted  to  the  one 
general  annual  meeting  next  after  the  interest  fell  into 
arrear,  and  that  it  was  not  to  be  exercised  at  another  meeting 
although  the  arrear  continued.  The  language  does  not  drive 
one  to  that  conclusion,  and,  in  view  of  the  end  manifestly 
aimed  at,  that  construction  should  be  adopted  which  will 
secure  to  the  bondholders  a  voice  in  the  affairs  of  the  com- 
pany as  long  as  their  interest  is  in  arrear. 

The  question  as  to  the  extent  of  the  voting  power  is  one 
of  more  difficulty.  But  the  language  of  sec.  15,  ^^  all  holders 
of  bonds  shall  have  and  possess  the  same  rights  and  privileges 
und  qualifications  for  directors  and  for  voting  as  are  attached 
to  shareholders,^^  is  very  comprehensive.    It  implies  equality 
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with  the  shareholders  in  every  respect  as  regards  directors 
and  voting.  It  is  not  dealing  with  their  rights,  privileges, 
and  qualifications  as  between  the  bondholders  themselves,  but 
as  between  them  and  the  shareholders.  And  as  against  the 
latter  the  bondholders  are  given  the  same  rights,  privileges, 
and  qualifications  for  directors  and  voting.  The  only  just  way 
of  effecting  this  is  by  giving  to  each  holder  of  a  bond  one  vote 
for  each  portion  equivalent  to  the  amount  of  one  share.  Thui? 
each  share  being  for  $100,  each  holder  of  a  bond  for  $1,000 
should  be  upon  an  equal  footing  with  the  holder  of  10  shares. 
If  this  be  not  so,  the  shareholders  have  an  advantage  over  the 
bondholders  in  regard  to  directors  and  voting,  and  the  latter 
do  not  possess  the  same  rights,  privileges,  and  qualifications 
in  these  respects  as  are  attached  to  shardiolders. 

The  appeal  should  be  dismissed  and  the  cross-appeal 
allowed  with  costs. 

Maclennan  and  Garrow,  J  J.  A.,  concurred;  the  former 
giving  reasons  in  writing. 

OsLER  and  Maclaren,  J J.A.,  agreed  in  the  result,  except 
as  to  one  branch  of  the  cross-appeal.  They  were  of  opinion 
(for  reasons  stated  by  each  in  writing)  that  the  bondholders' 
right  of  voting  was  confined  to  one  vote  on  each  bond. 


May  9th,  1905. 
C.A. 

WADE  V.  PAKENHAM. 

Company — Diversion  of  Funds  of — Payment  of  Liabilities  of 
Partnership  Business  Carried  on  before  Incorporation — 
Agreement  with  rartnership  —  Confrmati'iii  by  Share 
holders — By-laws — Withdrawal  of  Partners  —  Notice — 
Power  of  Company  to  Acquire  Assets — Account  of  Profits 
— Resolution  of  Directors, 

Appeals  by  the  several  defendants,  other  than  the 
Standard  Bank  (against  whom  the  action  was  dismissed  at 
the  trial),  from  judgment  of  Street,  J.,  in  favour  of  plain- 
tiff, the  liquidator  of  the  Pakenham  Pork  Packing  Co.,  Lim- 
ited, for  $25,202.67,  in  an  action  against  certain  persons 
who  carried  on  as  partners  a  pork  packing  business  in  the 
village  of  Stouffville,  from  2nd  December,  1901,  to  31st 
October,   1902,  when   the  incorporated  company  took  over 
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the  business^  to  recover  moneys  alleged  to  have  been  wrong- 
fully taiken  out  of  the  company's  funds  to  pay  the  liabilities 
of  tiie  partnership. 

G.  F.  Shepley,  K.C.,  and  D.  Ormiston,  Uxbridge,  for  de- 
fendant Mrs.  Forsythe. 

J.  W.  McCullough,  for  defendant  Kendrick. 

C.  R.  Fitcli,  Stouffville,  for  defendants  Byer  and 
Pakenham. 

W.  M.  Douglas,  K.C.,  and  S.  B.  Woods,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.)  was  delivered  by 

Moss,  C.J.O.: — Plaintiff  is  liquidator  of  the  Pakenham 
Pork  Packing  Company,  Limited,  which  purchased  and  took 
over  a  poiik  packing  business  carried  on  at  Stouffville  under 
the  name  and  sl^le  of  the  Pakenham  Pork  Packing  Com^ 
pany.  This  business  had  been  carried  on  for  some  years 
by  the  defendant  James  Pakenham  under  the  above  mentioned 
trade  name,  and  was  so  continued  until  2nd  December,  1901. 
On  that  day  a  partnership  was  formed  between  the  appel- 
lants for  the  carrying  on  of  the  business,  the  partnership 
to  continue  for  6  months,  subject  to  an  earlier  determination 
in  case  of  the  consummation  of  certain  arrangements  between 
defendant  Pakenham  and  two  trustees  for  the  Pakenham 
Pork  Packing  Company,  Limited.  It  will  be  convenient  here- 
after in  speaking  of  these  two  business  concerns  to  refer  to 
the  incorporated  company  as  the  limited  company,  and  to  the 
other  as  the  partnership. 

The  judgment  now  in  appeal  declares  plaintiff  entitled 
to  recover  from  the  appellants  all  moneys  paid  by  the  lim- 
ited company  in  respect  of  the  liabilities  of  the  partnership, 
less  some  allowances,  and  fixes  the  sum  to  be  paid  to  plain- 
tiff at  $25,202.67. 

There  is  a  separate  appeal  by  each  defendant,  but  all  were 
argued  together. 

The  limited  company  was  incorporated  on  13th  June, 
1901,  by  letters  of  incorporation  under  the  Ontario  Com- 
panies Act.  Among  the  incorporators  were  defendants 
Pakenham,  Byer,  and  Kendrick,  and  one  H.  J.  Morden,  who 
was  then  the  local  manager  of  the  Standard  Bank  at  Stouff- 
ville. The  company  was  empowered  to  carry  on  the  busi- 
ness of  packing,  curing,    and  dealing  in  pork  and  other 
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meats  and  the  varioxis  products  thereof,  and  for  these  pur- 
poses to  acquire  the  plant,  business  assets,  and  goodinll  of  the 
partnership.  There  were  5  provisional  directors,  of  whom 
Pakenham,  Byer,  and  Morden  were  3. 

At  this  time  the  partnership  business  was  being  carried 
on  by  Falkenham  alone,  but  he  had  on  20ih  May,  1901, 
entered  into  an  agreement  with  Messrs.  StoufEer  ft  Coulson, 
of  Stouffville,  brokers,  as  trustees  for  the  limited  company 
to  be  formed,  to  sell,  assign,  and  transfer  to  the  limited  com- 
pany all  the  machinery,  plant,  and  goodwill  of  the  partner- 
ship business,  and  to  tnmsfer  the  lease  of  the  premises  in 
which  the  business  was  carried  on,  in  consideration  of  $20,000 
in  cash  and  $10,000  in  fully  paid  up  stock  in  the  limited 
company. 

The  limited  company  did  not  organize  u]itil  2nd  April, 
1902.  On  that  day  the  shareholders  held  their  first  meet- 
ing,  elected  directors,  and  transacted  oUier  business.  Before 
that  date,  however,  a  partnership  had  been  forlned  between 
the  defendants  Pakenham,  Byer,  Kendrick,  and  Mrs.  For- 
sythe,  upon  terms  contained  in  articles  of  partnership  dated 
2nd  December,  1901,  and  executed  by  all  the  parties.  The 
purpose  was  to  carry  on  the  existing  business  in  the  same 
premises  and  under  the  same  name,  but  apparently  there 
was  no  grant  to  the  partnership  of  any  of  Pakenham's 
property  engaged  in  the  business,  further  than  that  he  agreed 
to  give  them  the  use  of  the  machinery  in  the  factory  free 
of  charge.  The  capital  of  the  firm  was  declared  to  be 
$10,600,  represented  by  a  line  of  credit  arranged  with  the 
Standard  Bank,  to  be  secured  to  the  Bank  by  a  joint  note 
of  the  parties — and  for  such  other  sums  as  might  be  agreed 
upon.  The  profits  and  losses  were  to  be  divided  and  borne 
in  equal  shares.  It  was  further  agreed  that  the  partnership 
phould  continue  for  6  months  unless  terminated  under  a  pro- 
vision whereby,  when  the  limited  company  so  requested,  the 
firm  would  hand  over  to  the  company  the  factory,  plant, 
business,  and  goodwill  of  the  business,  free  and  clear  of  all 
cost  and  charge,  and  thereupon  the  partnership  should  be 
wound  up,  and,  after  payment  of  debts,  the  profits,  if  any, 
should  be  divided  among  the  parties  share  and  share  alike. 

It  is  plain  from  the  agreement,  and  is  further  shewn  by 
the  testimony,  that  all  that  the  partnership  possessed  when 
entering  into  business  was  the  right  to  use  the  premises  and 
machinery  in  and  with  which  Pakenham  carried  on  his  busi- 
ness, and  that  the  partnership  was  arranged  and  the  three 
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other  persons  brought  in  in  order  to  secure  advances  or  a  line 
of  credit  from  the  Standard  Bank,  to  enable  the  business 
to  be  carried  on  until  such  time  as  it  was  expected  that  the 
limited  company  would  be  in  a  position  to  take  it  over.  The 
arrangement  was  brought  about  by  the  joint  efforts  of  Pak- 
enfaam  and  Morden,  who  was  then  the  manager  of  the  bank, 
and  one  of  the  provisional  directors  of  the  limited  company. 
The  partners  other  than,  Pakenham  were  really  only  partners 
as  to  profits  and  losses.  The  partnership  assets  would  be  the 
stock  in  trade,  book  debts,  moneys,  and  other  property 
derived  by  or  acquired  in  the  prosecution  of  the  busi- 
ness. The  partnership  liabilities  would  consist  of  all 
debts  or  obligations  incurred  during  the  continuance  of  the 
term  of  the  partnership.  The  partnership  capital  was  the 
line  of  credit  in  the  Standard  Bank.  The  business  was  being 
carried  on  in  this  way  at  the  date  of  the  shareholders'  meet- 
ing. At  that  meetingi  the  shareholders  approved  of  ^  adopted^ 
ratified,  and  confirmed  the  agreement  of  4th  May,  1901,  and 
ordered  that  an  agreement  be  executed  to  give  effect  thereto. 
By4aw8  were  adopted,  and  the  defendants  Pakenham  and 
Byer  were  elected  directors  along  with  H.  J.  Morden,  W.  C. 
Benfrew,  and  N.  Clarke.  Pakenham  was  appointed  manag- 
ing director  with  a  salary  of  $2,500  per  annum  and  a  per- 
centage of  profits  for  5  years.  Among  the  by-laws  adopted 
were  the  following: 

10.  The  directors  shall  have  power  in  all  things  to  ad- 
minister the  affairs  of  the  company,  and  may  make  or  cause 
to  be  made  for  the  company  any  description  of  contract 
which  the  company  may  by  law  enter  into. 

23.  Three  directors  shall  be  a  quorum  for  the  transaction 
of  business. 

31.  The  managing  director  shall  have  general  charge 
and  control  of  the  business  affairs  of  the  company  and  of  the 
work  and  management  thereof,  and  may  make  and  enter  into 
all  contracts  necessary  or  proper  for  the  transaction  of  the 
business  of  the'  company,  and  it  shall  be  his  duty  to  purchase 
goods,  employ  labour,  make  arrangements  in  regard  to  sell- 
ing the  product  of  the  company,  and  in  all  respects  manage 
and  attaid  to  the  business  of  the  company. 

43.  The  managing  director  of  this  company  is  hereby 
authorized  and  instructed  to  open  a  bank  account  with  the 
Standard  Bank,  Stouffville,  and  to  arrange  with  the  bank  for 
the  advancing  or  loaning  to  the  company  of  such  moneys  as 
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the  bank  may  see  fit  to  advance  for  the  purposes  of  the  busi- 
ness of  the  said  company,  and  ...  to  draw  cheques, 
etc. 

The  first  meeting  of  directors  was  held  on  the  7th  April, 
at  which  all  the  directors  except  Kendrick  were  present. 
Falkenham  was  elected  president,  Benfrew  vice-president,  and 
A.  Low  secretary. 

The  next  meeting  of  importance  was  held  on  30th  May, 
the  same  4  directors  being  present.  Among  other  business 
transactions  a  resolution  was  passed  directing  the  secretary 
to  put  the  company^s  seal  on  Pakenham's  agreement. 

'These  steps  were  probably  taken  in  view  of  the  near 
approach  of  the  expiration  of  the  term  of  the  partnership, 
which  occurred  on  2nd  June. 

But  when  that  time  arrived  the  limited  company  was  not 
in  a  position  to  take  over  the  business.  And  at  a  meeting 
of  the  directors  held  on  4:th  June,  at  which  Pakenham,  Byer, 
Morden,  and  Benfrew  were  present,  a  resolution  was  passed 
"  that  in  consideration  of  the  Pakenham  Pork  Padking  Com- 
pany, comprising  Messrs.  Byer,  Kendrick,  Pakenham,  and 
Mrs.  Forsythe,  continuing  and  carrying  on  the  present  part- 
nership business  until  such  times  as  the  business  can  be 
taken  over  by  the  Pakenham  Pork  Packing  Company,  Lim- 
ited, the  said  Pakenham  Pork  Packing  Company,  Limited, 
do  indemnify  and  save  harmless  the  said  Pakenham  Poik 
Packing  Company  from  all  the  loss  occasioned  by  the  con- 
tinuation of  said  busuiness  by  said  partnership  company .'' 

Kendrick  and  Mrs.  Forsythe  did  not  assent  to  the  terms 
of  this  resolution.  On  the  contrary  they  both  took  the 
ground  that  they  would  not  continue  longer  in  the  partner- 
ship, and  of  this  Pakenham  and  Byer  were  made  aware,  as 
was  also  Morden. 

Pakenham  prepared  a  statement  of  the  affairs  of  the 
partnership  and  submitted  it  to  Kendrick  and  Mrs.  Forsythe, 
from  which  it  appeared  that  the  assets  amounted  to  $34,490, 
while  the  debt  due  to  the  Standard  Bank  amounted  to 
$33,600,  leaving  a  surplus  of  $890.  This  was  on  6th  June, 
and  on  the  same  days  Mrs.  Forsythe  wrote  letters  in  the  same 
terms  to  Pakenham  and  Morden.  That  addressed  to'  Paken- 
ham was  submitted  to  the  board  of  directors  on  10th  June, 
and  on  motion  of  Morden  seconded  by  Byer  it  was  resolved 
that  Pakenham  write  to  Mrs.  Forsythe  and  ask  her  to  meet 
Byer  and  Kendrick  in  reference  to  her  letter.  There  was  a 
meeting,  with  the  result  that  Mrs.  Forsythe  and  Kendrick 
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adhered  to  their  resolution  not  to    continue   longer  in  the 
business. 

At  the  trial  it  was  shewn  that  the  letter  to  Pakenham 
was  lost^  but  that  addressed  to  Morden  was  proved.  It  stated 
that  after  consideration  of  the  statement  of  affairs  of  the 
partnership  she  had  decided  to  withdraw  theref  rom^  and  that 
she  would  not  be  responsible  for  any  further  advance  or 
liability  in  any  way,  and  that  from  the  statement 
furnished  by  the  partnership,  their  affairs  appeared 
to  be  in  a  prosperous  condition,  and  she  therefore 
expected  a  cheque  for  $225.50  and  a  release  signed  by  all 
the  members  of  the  partnership  from  further  liability.  She 
repeated  that  she  would  not  be  responsible  for  any  further 
advances,  and  concluded :  ^*  From  the  statement  you  furnished 
me  the  company's  affairs  appear  to  be  in  a  prosperous  con- 
dition, and  no  doubt  you  will  be  able  to  get  Mr.  Benfrew 
or  some  other  stockholder  in  the  new  company  to  take  the 
position  in  the  present  company  which  I  now  vacate/' 

Thus  tlie  limited  company,  as  well  as  the  Standard  Bank 
through  the  manager  Morden,  had  full  notice  of  Mrs.  For- 
sythe's  position,  and  neither  she  nor  Kendrick  ever  receded 
from  their  position  in  this  respect. 

The  business  fc^eems  to  have  been  carried  on  by  Pakenham, 
with  Low,  the  secretary  of  the  limited  company,  in  charge 
as  bookkeeper.  Byer  says  he  took  no  part  in  the  conduct  of 
it,  but  he  seems  to  have  kept  in  touch  with  it  through  his 
position  and  actions  as  a  director  of  the  limited  company. 

The  next  action  of  the  board  of  directors  was  on  4th  July, 
when  at  a  meeting  at  which  Pakenham,  Byer,  Morden,  and 
Benfrew  were  present,  it  was,  on  motion  of  Morden  seconded 
by  Byer,  resolved  that  the  agreement  between  PeJcenham  and 
the  company  be  signed  by  the  president  and  secretar}'  and  the 
seal  of  the  company  be  affixed  thereto. 

The  instrument  referred  to  was  reformed  at  the  trial, 
and  as  reformed  sets  forth  an  agreement  whereby  the  partner- 
ship, in  consideration  of  $20,000  in  cash  and  $10,000  in  fully 
paid  up  shares  of  the  limited  company  to  be  issued  to  Paken- 
ham, bargains,  sells,  assigns,  transfers,  and  sets  over  to  the 
limited  company  the  plant,  business,  and  goodwill  (but  not 
the  stock  in  trade  or  book  debts)  of  the  partnership,  with 
provisions  for  assignment  of  the  lease  of  the  premises,  the 
engagement  of  Pakenham  as  general  manager  at  a  salary 
and  defining  his  duties — and  a  final  provision  for  the  payment 
of  $2,068  as  the  amount  fixed  and  agreed  upon  between  the 
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parties  as  the  value  of  certain,  additions  made  to  the  plaat 
since  tbe  agreement  of  the  20th  May,  1901.  It  is  signed 
*'  The  Pakenham  Pork  Packing  Company,  per  James  Paken- 
ham/'  and  is  also  signed  by  him  as  president  of  the  limited 
company  and  as  an  individual.  Kendriek  and  Mrs.  Forsythe 
deny  all  knowledge  of  this  agreement,  and  it  seems  probable 
that  they  did  not  see  it  nntil  some  time  in  February,  1903, 

when  they  executed  an  instrument  of  date November, 

1902,  hereafter  referred  to.  And  on  4th  July,  the  same 
day  on  which  the  directors  ordered  the  execution  of  the  agree- 
ment, a  letter  was  written  to  Mrs.  Forsythe  by  Mr.  Low,  the 
secretary,  informing  her  that  at  a  meeting  of  the  directors 
held  that  day  it  was  decided  that  owing  to  the  position  that 
she  took  in  the  matter  of  continuing  the  business  it  would 
be  better  to  dose  it  up  at  once,  and  inviting  her  to  meet 
Pakenham. 

No  alteration  in  Mrs.  Forsythe's  or  Kendrick's  attitude 
was  efEected.  But  the  business  proceeded,  the  Standard 
Bank  still  continuing  to  deal  with  it.  During  the  interval 
between  2nd  June  and  31st  October,  1902,  the  account  in 
the  bank  was  continued  without  any  change.  An  examin- 
ation of  the  bank  account  and  the  pass  book  shews  that  on 
31st  May,  1902,  there  was  a  balance  of  $41,032.78  against 
the  partnership  on  overdrawn  account.  This  balance  is 
brought  forward  into  Jime,  and  the  items  of  deposit  and  pay- 
ments out  are  continued  in  the  same  form  of  current  account 
as  before.  The  entries  shew  that  no  attempt  was  made 
by  the  bank  or  any  of  the  parties  to  appropriate  any  item 
of  payment  in,  to  any  special  item  on  the  opposite  side.  All 
the  sums  paid  in  form  one  blended  sum  and  are  carried  for- 
ward from  month  to  month  until  31st  October,  1902,  when 
the  account  is  closed  by  a  deposit  of  $30,094.63  against  tiie 
balance  to  that  amount  appearing  in  the  pass  book.  The 
deposit  was  of  a  cheque  of  the  limited  company,  and  the  sum 
forms  one  of  the  items  of  plaintiffs  daim  in  this  action. 

Another  item  is  the  sum  of  $442.22  debts  alleged  to  be 
due  by  the  partnership  to  others  than  the  bank.  A  third 
item  is  the  sum  of  $7,000  allied  to  have  been  advanced  by 
the  limited  company  to  the  partnership.  And  these  3  items 
form  the  sum  (less  certain  deductions  .  .  .  )  for  whidi 
defendants  have  been  found  liable  to  plaintiiF. 

As  to  the  item  of  $7,000  it  is  plain  upon  the  evidence  that 
all  4  of  the  defendants  were  properly  found  liable  therefor. 
It  appears  that  on  30th  May,  1902,  during  the  existence  of  the 
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partnership,  defendant  Pakenham  drew  a  cheque  of  the  lim- 
ited company  for  the  sum  of  $7,000  payable  to  ''  Pakenham 
Co.  or  bearer/'  and  on  the  same  day  he  deposited  the  cheque 
or  its  proceeds  in  the  Standard  Bank  to  the  credit  of  the 
partnership,  and  it  so  appears  in  their  bank  acconnt.  There 
is  nothing  to  shew  any  consideration  to  the  limited  company 
for  this  payment.  ...  It  seems  dear  that  it  was  drawn 
by  Pakenham,  as  president  and  general  manager  of  the  lim- 
ited company,  and  paid  in  to  the  credit  of  the  partnership 
as  an  advance  or  loan  to  Qie  latter  for  the  purposes  of  the 
bnsiness. 

But  with  respect  to  the  liability  of  all  4  of  the  defendants 
for  the  other  2  items  the  case  stands  on  a  different  footing. 
It  is  not  disputed  that  the  limited  company  paid  these  sums. 
.  .  .  They  were  paid  pursuant  to  the  terms  of  an  agree- 
ment bearing  date  the day  of  November,  1903,  auth- 
orized at  a  meeting  of  the  directors  on  19th  November,  1902, 
but  not  executed  by  the  parties  until  some  time  in  January 
or  February,  1903.  At  the  directors'  meeting  there  were 
present  Pakenham,  Byer,  Renfrew,  and  Morden.  On  motion 
of  Benfrew,  seconded  by  Morden,  it  was  resolved  that  the 
limited  company  now  take  over  from  the  partnership  the 
plant  and  premises,  in  accordance  with  the  agreement  made, 
the  limited  company  to  take  from  the  partnership  an  assign- 
ment of  all  book  debts,  choses  in  action,  and  rights  of  the 
partnership  in  connection  witii  the  business  of  the  limited 
company,  also  to  take  and  receive  from  the  partnership  all 
the  stock  in  the  factory  and  in  transit,  also  to  receive  an 
assignment  of  the  existing  lease  of  the  present  premises — the 
limited  company  to  indemnify  the  partnership  against  all 
its  outstanding  debts  in  connection  with  the  business,  accord- 
ing to  a  list  to  be  furnished  and  attached  to  and  form  part 
of  the  agreement  embodying  the  arrangement  as  hereinbefore 
set  out — ^the  agreement,  with  list  of  debts  attached,  to  be 
submitted  to  the  directors  for  approval  before  being  finally 
executed. 

Before  this  the  limited  company  had  formally  assumed 
the  conduct  of  the  business,  but,  owing  to  delays  in  the  pre- 
paration of  the  list  of  debts  and  otherwise,  it  was  not  until 
21st  January,  1903,  that  the  directors,  at  a  meeting  at  which 
all  were  present,  finally  resolved  that  the  agreement  as  pre- 
sented in  accordance  with  the  resolution  of  19th  November  be 
approved  and  executed  by  the  different  parties,  as  set  out 
in  the  agreement,  and  seal  of  company  be  attached  thereto. 
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The  agreement^  as  approved,  was  subsequently  presented  to 
Kendrick  and  Mrs.  Forsythe,  and  was  duly  executed  by 
them. 

The  agreement  was  within  the  powers  of  the  limited  com- 
pany. The  letters  of  incorporation  authorized  it  to  acquire 
and  take  over  not  only  the  plant  and  goodwill  but  also  the 
^'  business  assets  '^  of  the  business  then  being  carried  on  under 
the  name  of  the  Pakenham  Pork  Packing  Company.  And 
business  assets  unquestionably  comprise  stock  in  trade  and 
boak  debts.  The  limited  company  had  on  or  about  4th  July, 
1902,  acquired  the  machinery,  plant,  and  goodwill.  This 
was  property  on  which  the  partnership  had  no  claim.  The 
partnership  property  consisted  of  the  business  assets,  such 
as  stock  in  trade  and  book  debts  of  the  kind  acquired  by  the 

limited  company  under  the  agreement  of  the  day  of 

November,  1902. 

The  power  of  the  company  to  acquire  these  assets  could 
be  exercised  by  the  directors  under  the  authority  of  the 
by-law  whereby  there  was  vested  in  them  power  to  make  or 
cause  to  be  made  for  the  company  any  description  of  con- 
tract which  the  company  might  by  law  enter  into. 

Judged  as  a  question  of  power  and  of  the  exercise  thereof, 
the  trmsaction  of  November,  1902,  cannot  be  questioned. 
And  with  its  advisability  or  wisdom  defendants  Kendrick 
and  Mrs.  Forsythe  were  not  concerned.  They  were,  as  mem- 
bers of  the  partnership,  the  affairs  of  which  had  not  been 
wound  up,  interested  in  its  business  assets,  and  were  proper 
parties  to  the  transfer  thereof  to  the  company.  Th^^e  was 
no  fraud  or  impropriety  in  their  conduct      .     .     . 

The  proper  manner  in  which  to  regard  the  transaction 
is  not  to  accept  plaintiffs  contention  that  the  resolution  of 
19th  November  and  the  agreement  following  upon  it  are  void 
as  against  defendants  Kendrick  and  Mrs.  Forsythe,  but  to 
treat  them  as  valid  and  binding  on  the  limited  company. 

The  proper  relief  to  which  plaintiff  is  entitled  is  on  the 
footing  of  a  subsisting'  transaction,  but  one  in  respect  of  whidi 
defendants  Pakenham  and  Byer,  by  reason  of  their  position 
as  directors  and  of  their  active  intervention  and  participation, 
are  liable  to  account  to  the  company  for  all  profit  and  advan- 
tage derived  by  them  from  the  making  of  the  agreement  If 
the  transaction  was  to  be  set  aside  even  as  against  defendants 
Pakenham  and  Byer,  it  could  only  be  done  on  terms  of 
restoring  the  property,  and  there  are  difficulties  in  plaintiff's 
way  in  that  respect;  but  the  trial  Judge  did  not  set  aside  the 
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transaction.  He  permitted  it  to  stand,  but  reduced  the 
amount  of  the  consideration  to  what  he  found  to  be  the  valn^ 
of  the  property  taken  by  the  limited  company.  This  was, 
in  effect,  compelling  defendants  to  account  for  the  profit 
or  advantage  derived  from  the  agreement.  But,  while  that 
was  the  appropriate  form  of  relief  as  respects  the  directors 
Pakenham  and  Byer,  it  was  not  as  against  the  other  two 
defendants.  They  were  not  directors  of  the  company.  They 
received  no  part  of  the  moneys  paid  or  deposited  on  31st 
October,  and  they  were  guilty  of  no  act  which  can  render 
th^m  personally  responsible  to  the  limited  company  in  re- 
spect of  the  two  items  in  question;  and,,  as  against  them,  the 
judgment  should  be  confined  to  the  sum  of  $7,000. 

But  the  two  directors  Pakenham  and  Byer  were  in  a  dif- 
ferent position.  The  transaction  was  one  in  which  they 
were  personally  interested  as  vendors,  but  they  took  an  active 
part  throughout  in  all  the  proceedings  relative  to  the  carrying 
out  of  the  arrangement.  Byer,  it  is  true,  testified  that, 
though  he  was  present  at  tiiie  meeting  of  19th  November, 
1902,  he  did  not  vote  for  the  resolution.  The  minutes  do 
not  contain  any  record  to  that  effect,  and  they  shew  that  he 
was  present  and  took  part  in  the  proceedings  of  the  meetings 
of  21st  January  and  17th  February,  1903,  when  the  matter 
was  dealt  with,  and  at  the  latter  meeting  seconded  the  adop- 
ticm  of  a  by-law  referring  to  the  agreement,  and  confirming 
the  assumption  of  the  liabilities.     .     .     . 

These  defendants  are  therefore  liable  for  any  profit  rea- 
lized upon  the  agreement  and  the  arrangement  therein  con- 
tained. And  they  are  not  entitled  to  the  benefit  of  the  pro- 
visions of  sec.  48  (a)  of  the  Ontario  Companies  Act,  as 
enacted  by  2  Edw.  VII.  ch.  24,  sec.  1.  The  profits  upon 
the  transaction  would  appear  to  be  the  difference  between  the 
amount  of  the  debts  and  liabilities  of  which  they  were 
relieved  and  the  value  of  the  stock  in  trade  and  bodk  debts. 

And  upon  the  evidence  the  latter  was  ascertained  and 
agreed  upon  and  deducted  from  the  sum  of  $7,000  and 
$30,736.85,  leaving  the  amount  for  which  they  are  account- 
able at  $25,202.67. 

The  judgment  as  against  them  should  be  affirmed  to  the 
full  extait. 

As  regards  defendants  Kendrick  and  Mrs.  Forsythe  it  is 
not  perhaps  necessary  to  refer  to  any  other  ground  for 
relieving  them  to  the  extent  indicated.  But  therp  appears  to 
be  force  in  the  argument  that  if  the  state  of  the  accounts 
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between  the  partnership  as  it  existed  on  2uA  June^  1902^  and 
the  iStandarcl  Bank,  was  inquired  into^  and  the  accounts  them.- 
selyes  properly  taken,  it  would  appear  that  by  the  applicatioiL 
of  the  rule  in  Clapton's  Case,  1  Mer.  572,  the  debt  due  to 
the  bank  by  the  partnerhip  on  2nd  June,  1902,  was  aatisfidd 
in  whole,  or,  if  not  wholly,  to  such  an  extent  as  to  leave  a 
sum  well  within  the  value  of  Kendrick  and  Mrs.  Forsythei's 
share  of  the  assets  received  by  the  limited  company.  Th^e 
defendants  would  not  be  liable  to  the  bank  for  indebtedness 
incurred  after  their  retirement,  of  which  the  bank  had 
notice. 

On  the  other  hand,  they  may  be  entitled  to  credit  for  all 
sums  deposited  to  the  unchanged  account  up  fo  31st  October: 
Brooke  v.  Enderby,  2  Br.  &  B.  70.  And  if  the  result  proved 
to  be  as  suggested,  the  indebtedness  paid  to  the  bank  by  ihe 
limited  company  was  not  one  for  which  these  two  defendants 
were  liable. 

The  judgment  against  these  defendants  should  be  re- 
duced to  the  sum  of  $7,000,  and  to  this  extent  thdr  appeals 
are  allowed.  The  appeals  of  the  other  defendants  must  be 
dismissed. 

As  to  costs  of  defendants  Kendrick  and  Mrs.  Forsvthe. 
The  plaintiff  should  have  failed  in  part  as  against  them  at 
tiie  trial,  and  defendants  have  failed  in  part  upon  their  ap- 
peals, and  neither  should  have  any  costs  against  the  other 
of  the  action  or  appeal. 

The  other  defendants  must  pay  to  plaintiff  the  costs  of 
their  appeals. 


Teetzel,  J.  May  10th,  1905. 

TRIAL. 

GAMBELL  v.  HEGGIE. 

Seduction — Evidence  of  Plaintiff's  Daughter  Disclosing  Case 
of  Rape — Nonsuit — No  Reasonable  Evidence  of  Seduction 
— Disagreement  of  Jury — Rule  780 — Scope  of> 

The  jury  having  disagreed  for  the  third  time  at  the  third 
trial  of  this  action  (for  seduction  of  plaintiffs  dau^ter), 
defendant,  having  moved  for  a  nonsuit  at  the  close  of  plain- 
tiff's case,  moved  after  the  disagreement  for  judgment  under 
Rule  780  dismissing  the  action  notwithstandiag  the  disagree- 
ment. 

W,  E.  Middleton,  for  defendant. 

T.  J.  Blain,  Brampton,  for  plaintiff. 
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Teetzel,  J. : — It  was  argued  ...  for  plaintiflf  that 
Eule  780  only  applies  to  cases  which  may  be  tried  either  by  a 
Judge  or  a  jury,  and  not  to  a  case  like  this^  which  by  statute 
must  be  tried  by  a  jury^ 

I  am  not  able  to  find  from  the  cases  cited  or  elsewhere 
anything  affording  a;  definition  of  the  limits  of  the  Rule.  .  .  . 

[Beference  to  Moer  v.  Michigan  Central  E.  W.  Co.,  30 
0.  E.  at  p.  636,  27  A.  E.  122.] 

I  think  this  is  a  case  in  which  the  Eule  applies,  and'  I  am 
of  opinion,  from  further  consideration  of  the  evidence  given 
on  behalf  of  plaintiff  only,  and  in  view  of  the  authorities 
.  .  .  that  I  should  not  have  allowed  the  case  to  go  to  the 
jury. 

The  evidence  of  plaintiff^s  daughter  was  most  emphatic 
that  the  connection  effected  by  defendant  with  her  was  by 
force  and  without  her  consent,  and  there  was  no  evidence 
given  either  by  her  or  any  one  else  from'  which  a  jury,  in  my 
opinion,  would  be  justified  in  finding  that  she  had  consented, 
either  by  act  or  word,  to  the  connection. 

Her  whole  story  as  to  the  circumBtances  of  the  allied' 
sexual  intercourse  was  highly  improbable,  but,  if  believed  at 
all,  could  only  lead  to  the  conclusion  that  defendant  had 
committed  the  offence  of  rape,  and  it  would  seem  to  me  that 
a  jury  could  not  find  that  the  act  of  seduction  had  been  com- 
mitted by  defendant,  without  discarding  entirely  the  evidence 
of  the  particulars  given  by  the  daughter,  and  guessiog  at  an 
entirely  different  set  of  circumstances.     .     .     . 

[Beference  to  Vincent  v.  Spragge,  3  U.  C.  E.  283.] 

The  action  of  seduction  is  predicated  upon  the  consent 
of  the  person  seduced  having  been  given  either  by  act  or 
word.  In  this  case  the  daughter  was  over  21  years  of  age  at 
the  time  of  the  alleged  seduction,  and  was  not  in  the  actual 
employment  of  the  father,  but  was  at  service  at  the  house  of 
defendant's  father. 

The  right  of  the  father  to  recover  is  a  statutory  one,  and 
in  order  to  entitle  him  to  succeed  the  fact  of  seduction  must 
be  proved;  and,  the  daughter  not  being  his  servant  in  fact, 
he  would  not  be  entitled  to  recover  damages  for  an  assault 
upon  her.  Any  damages  resulting  to  her  from  acts  which 
would  amount  to  rape,  although  pregnancy  might  follow, 
would  be  personal  to  her,  and  would  not  accrue  to  the  father. 

It  has  been  judicially  stated  that,  *'  in  order  to  constitute 
seduction,  the  defendant  must  use  insinuating  acts  to 
overcome  the  opposition  of  the  seduced,  and  must  by  wiles  and 
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persuasions  without  force,  debauch,  her;*'  also,  ''in  order  to 
constitute  seduction  it  is  necessary  to  shew  that  the  consent 
of  the  woman  was  obtained  by  flattery,  promise,  or  oilier  arti- 
fices, used  by  defendant;^'  also,  that  ''  the  word  '  seduction/ 
when  applied  to  the  conduct  of  a  man  towards  a  female,  is 
generally  understood  to  mean  the  use  of  some  promise,  acte^ 
or  means  on  his  part  by  which  he  induces  the  woman  to 
surrender  her  chastity  and  virtue  to  his  embraces/'  See 
"Words  and  Phrases  Judicially  Defined,"  vol.  7,  p,  6389 
et  seq. 

The  actions  of  defendant  in  this  case,  as  sworn  to  by 
plaintifF,  are  absolutely  inconsistent  with  the  above  or  any 
other  definition  of  seduction  that  I  have  been  able  to  find.  . . 

[Cole  V.  Hubble,  26  0.  R.  279,  and  E^ina  v.  Doty,  25 
0.  B.  362,  referred  to.] 

I  am  of  opinion  that  in  this  case  there  was  no  reasonable 
evidence  upon  which  seduction  only  could  be  found  by  the 
jury.  Outside  of  the  evidence  of  plaintiff's  daughter  there 
was  nothing  which  would  support  Hoe  suggestion  of  defoid- 
ant  having  seduced  her,  and  there  was  no  part  of  the  daugh- 
ter's evidence,  improbable  and  unnatural  as  the  circumstances 
narrated  by  her  were,  that  would  justify  the  jury  in  finfling 
that  she  was  induced  to  surrender  or  did  voluntarily  sur- 
render her  chastity  and  virtue  to  the  embraces  of  defendant 

Action  dismissed  with  costs. 


May  11th,  1905. 
divisional  court. 

HILLYER  V.  WILKINSON  PLOUGH  CO. 

Master  and  Servant — Injury  to  Servant — Negligence— FynA- 
in(/s  of  Jury — Causal  Connection — New  Trial — Costs, 

Appeal  by  defendants  from  judgment  of  Teetzel,  J., 
upon  findings  of  a  jury,  awarding  plaintiff  $500  as  damages 
for  personal  injuries  sustained  by  plaintiff,  who  was  severely 
burned  by  liquid  metal  cast  upon  him  as  the  result  of  an 
explosion  caused  by  a  wet  sprue  being  thrown  by  a  fellow 
worknian  into  a  ladle  filled  with  molten  iron. 

The  questions  put  to  the  jury  and  their  answers  were  as 
follows : — 

1.  Were  defendants  through  their  foreman  guilty  of 
negligence?    A.  Yes. 
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2.  If  60^  in  what  did  such  negligence  consist  ?  A.  In  care- 
lessness of  foreman  in  placing  wet  sprues  where  workmen 
would  use  them. 

3.  Could  plaintiff  by  the  exercise  of  reasonable  care  have 
avoided  the  injury?    A.  No. 

4.  Did  plaintiff  fully  appreciate  the  danger  he  was  in 
aad  voluntarily  assume  the  ri^  of  injury  ?    A.  No. 

6.  If  plaintiff  should  be  entitled  to  recover  damages^  at 
what  sum  do  you  assess  such  damages?    A.  $500. 

E.  E.  A.  DuVemet,  for  defendants. 

B.  McKay,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Falcon- 
bridge,  C.J.,  Anglin,  J.),  was  delivered  by 

Anglin,  J.: — The  use  of  wet  sprues  in  order  to  dull 
molten  metal  is  admittedly  highly  dangerous.  There  was 
evidence  sufficient  to  justify  the  submission  of  this  case  to 
a  jury,  and  to  sustain  their  findings.  The  only  question,  in 
my  opinion,  is,  whether  these  findings  are  conclusive. 

Although  the  jury  have  found  negligence  imputable  to 
defendants,  and  have  stated  in  what  that  negligence  con- 
sisted, they  were  not  asked  to  and  did  not  find  whether  such 
negligence  was  the  cause  of  plaintiff^s  injuries.  Had  the 
jury  been  explicitly  directed  to  confine  their  findings  upon 
the  first  and  second  questions  submitted  to  such  negligence, 
if  any,  as,  upon  the  evidence,  they  should  be  satisfied  had 
caused  the  explosion  which  injured  plaintiff,  the  actual  an- 
swers given  by  them  might  have  been  sufficient  to  support 
the  judgment  in  appeal.  But  a  careful  study  of  the  Judge's 
charge  does  not  enable  me  to  say  that  such  direction  was 
given.  In  its  absence,  the  finding  of  negligence  is  not  con- 
clusive in  plaintiff^s  favour,  and  a  new  trial  will  therefore 
be  necessary.  It  is  to  be  regretted  that  counsel  did  not  call 
the  attention  of  the  Judge  to  the  omij*sion  of  a  question  which 
would  elicit  from  the  jury  a  specific  determination  as  to  the 
causal  connection  between  the  negligence  found  and  the 
injuries  sustained  by  plaintiff.  This  was  a  duty  incumbent 
upon  the  counsel  for  both  parties.  While,  therefore,  the 
judgment  of  my  brother  Teetzel  must  be  vacated  and  a  new 
trial  ordered,  neither  party  should  have  costs  of  the  abortive 
trial  or  of  this  appeal. 

VOL.    V.    O.W.R.  NO.  19—47  + 
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May  11th,  1905. 
divisional  cx)urt. 

Re  DILLON  AND  VILLAGE  OF  CARDINAL. 

Municipal  Corporations — By-law — Local  Option  —  Voting  on 
By-law  —  Irregularities  in  Polling  —  Saving  Clause  of 
Statute, 

Appeal  by  applicants  from  order  of  Magee,  J.,  ante  653, 
dismissing  applicaion  to  quash  a  local  option  by-law  of  the 
village  of  Cardinal. 

The  appeal  was  heard  by  Falconbridge,  C  J.,  Brixton, 
J.,  Anglin,  J. 

G.  H.  Watson,  K.C.,  for  appellants. 

W.  E.  Middleton,  for  village  corporation. 

Falconbridge,  C.J.: — ^We  are  all  of  opinion  that  the 
judgment  of  Magee,  J.,  is  entirely  right  and  should  be  af- 
firmed. In  applying  the  saving  clause  of  the  Municipal  Act» 
sec.  204,  it  is  no  matter  in  this  case  on  which  party  the  onus 
is,  for  the  evidence  shews  clearly  that  the  result  was  not 
affected  by  the  irregularities.  The  appeal  will  be  dismissed 
with  costs. 

Britton,  J. : — ^I  am  of  opinion  that  this  is  a  case  for  the 
application  of  sec.  204  of  the  Municipal  Act.  The  council 
of  the  village  of  Cardinal  intended  that  ihe  voting  upon  the 
by-law  in  question  should  be,  and  the  voting  in  fact  was,  con- 
ducted in  accordance  with  the  principles  laid  down  in  that 
Act.  In  so  far  as  there  was  any  non-compliance  or  irregu- 
larity or  mistake,  it  seems  clear  to  me,  from  a  careful  per- 
usal of  the  affidavits  and  papers  filed  and  a  consideration  of 
the  arguments  addressed  to  the  Court,  that  the  result  of  the 
voting  upon  the  by-law  was  not  affected  thereby. 

It  is  important,  in  considering  the  objections  to  what  was 
done  and  omitted  by  the  returning  oflScer  after  the  close  of 
the  poll,  to  note  that  in  this  village  there  was  only  one  poll- 
ing place,  and  that  the  clerk  of  the  village  was  himself 
the  returning  officer.  In  cities  and  towns  a  deputy  returning 
officer  shall  in  no  case  take,  or  allow  to  be  taken,  a  ballot 
box  to  his  house  or  office  or  place  of  business,  but  it  must  be 
delivered  at  once  to  the  clerk  of  the  municipality:  see  sec 
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177,  sub-sec.  4.    In  this  case  the  clerk  was  the  custodian  of 
the  ballots  which  as  returning  officer  he  had  received. 
I  think  the  appeal  fails. 

Anglin,  J.,  concurred. 


Meredith,  C.J.  May  12th,  1905. 

CHAMBERS. 

O'CONNOB  V.  OTONNOR. 

Pleading — Defences — Irrelevancy — Amendment, 

Appeal  by  defendant  from  that  part  of  order  of  local 
Master  at  Ottawa,  ante  701,  which  directed  that  paragraphs 
G,  7,  and  8  of  the  statement  of  defence  and  counterclaim 
should  be  struck  out. 

W.  H.  Blake,  K.C.,  for  defendant. 

H.  M.  Mowat,  K.C.,  for  plaintiff. 

Meredith,  C.J.,  varied  the  order  of  the  Master  by  allow- 
ing defendant  to  amend  the  paragraphs  by  introducing  apt 
words  to  shew  that  the  matters  therein  set  forth  formed  part 
of  the  consideration  for  the  agreement  which  defendant 
alleged. 


Anglin,  J.  May  12th,  1905. 

TUIAL. 

TALBOT  V.  HALL. 

DELAIBE  V.  HALL. 

Master  and  Servant — Injury  to  Servant  —  Negligence — Ele- 
vator — Defective  Appliances — Inspection — Duty  of  Tenant 
— Duty  of  Landlord — Evidence  for  Jury — Nonsuit. 

Actions  to  recover  damages  for  injuries  sustained  by 
plaintiffs  owing  to  the  fall  of  an  elevator  in  a  building  of 
which  defendants  were  tenants.  Plaintiffs  were  in  the  em- 
ployment of  defendants,  and  were,  when  injured,  upon  the 
elevator  at  the  invitation  or  with  the  knowledge  and  approval 
of  their  employers. 

A  motion  for  a  nonsuit  was  made  after  the  evidence  on 
behalf  of  plaintiffs  was  given,  and  was  renewed  after  all 
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the  evidence  wa«  in.    The  case  was  allowed  to  go  to  the  jury, 
who  found  in  favour  of  plaintiffs. 

D.  O^Connell,  for  plaintiffs. 

6.  H.  Watson,  K.C.,  and  L.  M.  Hayes,  Peterborough,  for 
defendants. 

Anglin,  J.: — ^Plaintiffs  charge  that  the  immediate  causes 
of  the  fall  of  the  elevator  were  two  defects  in  its  condition: 
one,  that  the  stop-balls  upon  the  operiating  cable  were  placed 
too  far  apart,  permitting  of  excessive  speed;  the  other,  that 
the  safety  devices  were  improperly  and  unevenly  adjusted; 
that  the  existence  of  these  defects  could  have  been  revealed 
by  such  reasonable  inspection  as  it  was  defendants*  duty  to 
have  made;  and  that  they  were  negligent  in  not  adequately 
providing  for  such  inspection. 

As  to  the  improper  position  of  the  balls  upon  the  oper- 
ating cable,  assuming  that  the  distance  between  them 
immediately  before  the  fall  of  the  elevator  was  in  fact  too 
great,  I  incline  very  strongly  to  the  opinion  that  it  is  neces- 
sarily a  matter  of  pure  conjecture  whether  such  an  inspec- 
tion as  upon  the  evidence  the  jury  would  be  warranted  in 
finding  defendants  bound  to  provide  for,  would  have  re- 
vealed this  defect.-  The  position  of  these  balls  may  have 
been  entirely  proper  up  to  the  very  .  .  .  hour  of  the  acci- 
dent. 

With  regard  to  the  safety  devices,  however,  the  case  is 
entirely  different.  Whatever  may  be  said  of  its  weight,  there 
was  evidence  for  the  jury  that  these  devices  were  improperly 
adjusted  and  that  such  improper  adjustment  was  a  cause  of 
the  fall  of  the  elevator.  There  was  evidence  that,  unless  they 
had  been  interfered  with  in  the  interval,  a  possibility  which 
nobody  suggested,  the  safety  devices  when  originally  installed, 
10  months  before  the  fall  of  the  elevator,  must  have  been 
improperly  adjusted.  The  landlords  installed  the  elevator. 
Under  their  lease  defendants  were  required  to  keep  it  in 
repair.  For  plaintiffs  evidence  was  adduced  that  reasonable 
care  would  demand  an  inspection  by  a  competent  man  at 
least  once  in  3  months  to  ensure  the  elevator  and  appliances 
connected  with  it  being  in  proper  working  order,  and  that 
such  inspection,  if  thoroughly  and  eflSciently  made,  would 
involve  a  testing  of  the  safety  devices  which  would  have  dis- 
closed the  fact  of  their  improper  adjustment.  Inasmuch  as 
the  defect,  if  any,  in  the  adjustment  of  these  devices  must. 
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upon  the  evidence  of  plaintiffs'  own  expert  witnesses,  have 
been  due  to  imperfect  workmanship  in  the  erection  of  the 
elevator  by  the  landlords,  as  to  which  counsel  for  plaintiffs 
conceded  that  defendants  were  in  no  wise  responsible,  I  much 
doubted  whether  it  could  be  said  to  be  the  duty  of  defen- 
dants to  provide  for  the  inspection  or  testing  of  these  de- 
vices, which,  once  properly  adjusted,  cannot^  according  to  the 
expert  evidence,  by  use  or  lapse  of  time,  become  out  of  ad- 
justment. But  perhaps  the  concession  of  counsel  was  too 
sweeping,  or  it  may  be  that  I  took  from  it  more  than  he 
intended.  In  view  of  the  evidence  adduced  as  to  the  scope 
of  an  adequate  and  reasonable  inspection,  and  of  the  duty 
of  the  occupier  to  use  reasonable  care  to  see  that  persons 
going  upon  his  premises  upon  business  which  concerns  him, 
and  upon  his  invitation,  express  or  implied,  shall  find  these 
premises  themselves  and  the  appurtenances  and  appliances 
connected  therewith  fit  for  the  purposes  to  which  they  are 
to  be  put,  and  to  prevent  injury  from  unusual  danger,  which 
he  knows  or  ought  to  know  (Mamey  v.  Scott,  [1899]  1  Q.  B. 
986,  Jones  v.  Page,  15  L.  T.  N.  S.  619),  the  question 
whether  the  non-discovery  of  the  defects,  if  any,  in  the  ad- 
justment of  the  safety  devices,  was  attributable  to  neglect  of 
duty  on  the  part  of  defendants  in  regard  to  such  inspection, 
was  necessarily  left  to  the  jury. 

It  follows  that  the  motion  .  .  .  fails,  and  that  judg- 
ment must  now  be  entered  for  each  plaintiff  for  the  damages 
which  the  verdict  of  the  jury  awards  her. 


Street,  J.  May  12th,  1905. 

TRIAL. 

PLENDERLEITH  v.  SMITH. 

Mortgage — Foreclosure — Action — Parties — Devisee  of  Deceased 
Mortgagor  —  Executors  —  Joint  Assignees  of  Mortgag&-^ 
Death  of  One — Action  by  Survivor — Trustees — Objection 
— Laches — Action  to  Open  Foreclosure. 

On  13th  October,  1882,  Mary  Ann  Plenderleith  and  her 
husband  joined  as  mortgages  in  mortgaging  certain  lands 
in  the  city  of  Toronto  to  one  BjTch  as  security  for  a  loan  of 
$2,600  and  interest. 
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On  7th  August,  1884,  Byrch  assigned  the  mortgage  to 
James  Maclennan  and  John  Downey,  who  took  it  as  trustees 
for  certain  clients  of  theirs,  with  whose  money  it  was  pur- 
chased, but  no  trust  appeared  on  the  face  of  the  assignment 

On  1st  October,  1887,  an  agreement  under  seal  was  en- 
tered into  between  the  mortgagors  and  the  assignees  of  the 
mortgage  by  which  the  time  for  payment  of  the  mortgage 
money  was  extended  to  Ist  October,  1892,  and  the  rate  of 
interest  was  reduced,  and  it  was  agreed  that  all  the  cove- 
nants, powers,  provisions,  and  conditions  expressed  in  the 
said  mortgage  should  apply  to  the  extended  term;  and  the 
mortgagors  covenanted  with  the  assignees  to  pay  the  prin- 
cipal money  and  interest  at  the  new  dates  mentioned  in  the 
agreement  as  if  those  dates  had  been  inserted  in  the  original 
mortgage. 

The  husband  of  Mary  Ann  Plenderleith  died  on  14th 
July,  1890,  leaving  a  will  whereby  he  devised  and  bequeath^ 
all  his  real  and  personal  estate  to  his  wife,  and  appointed  her 
to  be  his  sole  executrix.  This  will  was  proved  by  her  on  23rd 
July,  1890.  She  died  on  22nd  September,  1890,  also  leav- 
ing  a  will  whereby  she  appointed  defendants  James  M. 
Brown  and  Jessie  Brown  to  be  her  executors,  and  whereby 
also  she  devised  and  bequeathed  all  her  real  and  personal 
estate  to  her  daughter,  Eliza  Plenderleith,  the  plaintiff  in 
this  action,  then  an  infant.  Probate  of  this  will  was  granted 
to  the  executors  named  therein  on  2nd  October,  1890. 

John  Downey,  one  of  the  assignees  of  the  mortgage,  died 
on  11th  April,  1894,  leaving  a  will  and  appointing  executors. 

On  28th  November,  1894,  the  surviving  assignee  of  the 
mortgage,  James  Maclennan,  brought  an  action  upon  the 
mortgage  for  foreclosure  against  James  M.  Brown  and  Jessie 
Brown,  executors,  representing  the  estates  of  Mary  Ann 
Plenderleith  and  her  husband.  In  the  statement  of  claim 
it  was  alleged  that  plaintiff  and  Downey  held  the  mortgage 
as  mortgagees  in  trust,  and  that  plaintiff,  after  the  death  of 
Downey,  was  entitled  as  surviving  mortgagee  and  trustee  to 
the  moneys  secured  by  the  mortgage.  Defendants  filed  an 
answer  admitting  their  character  of  executors  under  the  wills 
of  the  mortgagors,  setting  out  the  devise  to  Eliza  Plender- 
leith, and  submitting  that  she  was  a  necessary  party  to  the 
action.  The  usual  foreclosure  judgment  was  obtained  upon 
motion  for  judgment,  and,  after  a  reference  and  report,  a 
final  order  of  foreclosure  was  made  on  28th  November,  1895, 
against  all  the  defendants. 
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On  Ifit  May,  1902,  James  Madennan  conveyed  the  land 
in  question  to  one  George  Hamilton.  On  2nd  May,  1902, 
George  Hamilton  conveyed  the  land  in  question  to  the  de- 
fendant George  B.  Smith,  who  on  the  same  day  conveyed  it 
by  way  of  mortgage  to  defendant  M.  Augustus  Thomas  to 
secure  a  loan  of  $1,700  and  interest. 

On  14th  November,  1904,  Eliza  Plenderleith  brought 
this  action  against  Smith  and  Thomas  to  set  aside  the  fore- 
closure and  for  redemption,  alleging  that  the  foreclosure 
proceedings  were  irregular  because  the  personal  represen- 
tatives of  Downey  were  not  made  parties,  and  because  Eliza 
Plenderleith,  the  plaintiff  in  the  present  action,  was  not  a 
party  to  those  proceedings. 

Maclennan  had  entered  into  possession  of  the  lot  after 
the  foreclosure  as  owner,  and  since  then  the  possession  had 
followed  the  conveyances. 

T.  Hislop,  for  plaintiff. 

J.  B.  O^Brian,  for  defendants. 

Street,  J.: — It  is  contended  by  plaintiff  that  the  title 
to  the  equity  of  redemption  at  the  time  of  the  foreclosure 
proceedings  was  vested  in  her,  and  not  in  the  executor  and 
executrix  of  her  mother,  who  were  treated  in  the  foreclosure 
action  as  the  owners  of  the  equity  and  were  the  sole  original 
defendants  in  the  action. 

If  the  law  laid  down  in  Re  Martin,  26  0.  R.  465,  were  to 
govern,  that  would  be  the  case,  for  it  was  there  held  by  the 
Chancellor  that  the  joint  effect  of  54  Vict.  ch.  18,  sec.  1,  and 
66  Vict.  ch.  20,  sec.  4,  was  to  vest  all  estates  in  the  devisees 
under  the  wills  of  persons  dying  at  any  time,  whether  before 
or  after  4th  May,  1891,  unless  the  executors  registered  a 
caution  within  a  year.  That  construction,  however,  was  not 
approved  by  the  legislature,  and  the  declaratory  sec.  29  of 
60  Vict.  ch.  14  expressly  interprets  sec.  1  of  54  Vict.  ch.  18 
as  applying  only  to  the  estates  of  persons  dying  after  4th 
May,  1891,  and  this  interpretation  is  made  retrospective, 
save  where  a  conveyance  has  been  made  before  the  passing 
of  the  declaratory  section. 

Both  Mr.  and  Mrs.  Plenderleith  died  before  4th  May, 
1891,  and  the  result  is,  that  I  must  hold  that  the  equity  of 
redemption  was  vested  in  their  executors  at  the  time  of  the 
foreclosure  action  and  judgment;  they  were  properly  made 
defendants  as  the  owners  of  the  equity,  and   the  present 
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plaintiff,  Eliza  Plenderleith,  the  devisee  of  her  mother,  was 
neither  a  necessary  nor  a  proper  party  to  the  foreclosure  ac- 
tion.    ... 

The  other  objection  is,  that  Downey's  personal  repre- 
sentatives were  necessary  parties  to  the  foreclosure  proceed- 
ings.    In  my  opinion,  they  were  not  necessary  parties. 

In  the  first  place,  I  think  the  case  is  within  sec.  13  of  ch. 
121,  B.  S.  0.  1897,  which  entitles  a  surviving  mortgagee,  in 
the  case  of  a  mortgage  or  obligation  mcule  or  assigned  to 
two  persons  "jointly  and  not  in  shares,*'  to  receive 
the  mortgage  money  from  the  mortgagor  and  to  give 
a  valid  discharge  of  the  mortgage.  This  mortga^ 
became  the  property  of  the  two  assignees,  in  my 
opinion,  "jointly  and  not  in  shares,"  within  the  meaning 
of  this  section,  and  James  Maclennan,  the  survivor^  became 
entitled  as  against  the  mortgagors  to  receive  the  money  and 
to  enforce  payment  of  it  by  action.  It  is  true  that  the  sec- 
tion applies  only  to  securities  made  or  assigned  after  1st 
July,  1886,  but  the  renewal  agreement  was  made  after  that 
date,  and  contains  a  direct  covenant  by  the  mortgagors  with 
the  assignees  to  pay  the  mortgage  money  and  interest  at  a 
new  day,  and  this  constitutes  a  new  "  obligation  *'  after  1st 
July,  1886,  so  as  to  bring  the  case  within  the  section. 

Even,  however,  if  this  section  should  be  held  not  to 
govern,  plaintiff,  in  my  opinion,  must  still  fail.  The  state- 
ment of  claim  in  the  foreclosure  action  alleges  that  Maclen- 
nan, and  Downey  took  and  always  held  the  mortgage  and  the 
moneys  secured  by  it  as  trustees.  They  being  trustees,  tiie 
right  to  recover  the  money  survived,  both  at  law  and  in 
equity,  upon  the  death  of  Downey,  to  his  co-trustee  Mac- 
lennan. 

It  is  true  that  if  defendants  had  objected  that  Downey's 
representatives  should  be  made  parties,  they  must  have  besn 
added  in  order  that  defendants  might  have  them  bound  by 
the  judgment.  But  defendants  made  no  such  objection, 
being  no  doubt  satisfied  of  the  truth  of  the  statement  that 
Maclennan  and  Downey  had  held  as  trustees,  and  that  there- 
fore the  action  was  properly  maintainable  by  Maclennan 
alone.  The  truth  of  that  statement  has  been  proved  before 
me,  and  it  is  impossible  to  give  effect  to  an  objection  taken 
10  years  after  the  judgment,  based  upon  the  unfounded 
statement  that  Downey  had  a  beneficial  interest  in  the  mort- 
gage money. 

The  action  must,  therefore,  be  dismissed  with  costs. 
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May  12th,  1905. 

DIVISIONAL  COURT. 

DANIEL  V.  BIEKBECK  LOAN  AND  SAVINGS  CO. 

Security  for  Costs — Absent  Plaintiff — Property  in  JurisdiC' 
tion — Burden  of  Proof — Building  Society — Terminating 
Shares. 

Appeal  by  defendants  from  order  of  Teetzel,  J.,  in 
Chambers,  allowing  an  appeal  by  plaintiff  from  an  order  of  a 
local  Judge  refnaing  to  set  aside  a  praecipe  order,  for  security 
for  costs  obtained  by  defendants,  and  holding  that  defendants 
had  a  lien  upon  6  shares  of  terminating  stock  in  their  hands 
for  such  costs. 

C.  A.  Moss,  for  defendants,  appellants. 

J.  P.  Faulds,  London,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Anglin,  J.),  was  delivered  by 

Street,  J.: — Plaintiff  in  this  action  asks  for  a  declara- 
tion that  the  action  of  defendants  in  converting  certain  ter- 
minating stock  into  permanent  shares  was  irregular,  and 
that  the  original  stock  has,  therefore,  not  been  in  fact  con- 
verted. 

Defendants  have  power  by  statute,  in  certain  circum- 
stances, to  convert  terminating  stock  into  permanent  shares, 
and  the  question  here  is,  whether  these  circumstances  ex- 
isted. If  the  action  succeeds,  the  property  in  question  is 
worth  considerably  over  $200 ;  if  it  fails  it  is  not  worth  $200 ; 
but  it  is  not  shewn  what  it  is  in  fact  worth. 

Plaintiff  resides  out  of  the  jurisdiction,  and  defendants 
are,  therefore,  entitled  prima  facie  to  retain  the  order  for 
security  for  costs  which  they  have  obtained ;  they  are  entitled 
to  retain  it  unless  plaintiff  shews  herself  possessed  of  suffi- 
cient property  within  the  jurisdiction  to  answer  the  costs  if 
the  action  fails.  The  onus  of  shewing  this  is  entirely  upon 
plaintiff,  and  plaintiff  has,  in  my  opinion,  not  shewn  it. 

The  appeal  should  be  allowed  with  costs  here  and  below. 

Some  loose  statements  in  two  of  the  affidavits  filed  as  to 
the  ownership  by  plaintiff  of  an  equity  of  redemption  in  pro- 
perty in  Strathroy  are  not  sufficient  to  justify  us  in  ordering 

VOL.  V.  O.W.B.  HO.  19— 47a 
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that  security  for  costs  be  dispensed  with.  If,  however, 
plaintiff  is  so  advisedy  she  may  renew  her  application  in 
Chambers,  notwithstanding  this  judgment,  but  the  costs  of 
the  present  application  and  appeflds  must  first  be  paid. 


Britton,  J.  May  13th,  1905. 

TRIAL. 

PLOUFFE  V.  IRON  PUEBTACE  CO. 

Negligence — Leaving  Unguarded  Hole  in  Ice  Formed  upon 
Navigable  Water — Evidence  of  Negligence — Death  of  Per- 
son Walking  over  Ice — CaiLse  of  DeaOi — Absence  of  Direct 
Proof  —  Contributory  Negligence  —  Argumentative  Find- 
ing  of  Jury — Interpretation  of. 

Action  by  widow,  of  XJrgel  Plouffe,  on  behalf  of  herself 
and  children,  under  the  Fatal  Accidents  Act,  to  recorer 
damages  for  the  death  of  her  husband,  alleged  to  have  been 
occasioned  by  the  negligence  of  defendants  in  leaving  un- 
guarded a  hole  made  by  them  in  the  ice  in  Midland  harbour 
in  February,  1903. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiff. 

E.  E.  A.  Du  Vemet  oud  W.  A.  Finlayson,  Midland,  for 
defendants. 

Britton,  J.: — Defendants  are  the  owners  of  a  large  iock 
at  Midland,  lying  along  side  of  which  in  the  winter  of 
1902-3  was  their  tug  "Voyageur,*^  which  accidentally  filled 
with  water  and  sank  at  the  dock,  breaking  the  ice  and  leav- 
ing open  water  above  her  deck.  The  sunken  boat  was  not 
immediately  raised,  and  ice  formed  above  it.  In  a  short 
time,  and  at  defendants'  convenience,  they  cut  the  new  ice 
recently  formed,  and  proceeded  with  the  woA  of  raising  the 
tug.  Defendants  did  not  place  any  brush  or  obstruction 
or  sign  near  the  open  water  or  in  any  way  mark  the  place 
of  open  water  or  give  any  warning  of  danger. 

On  the  morning  of  7th  February,  1903,  the  body  of 
deceased  was  found  near  this  tug.  He  was  lying  upon  his 
back,  his  feet  and  legs  were  upon  solid  ice,  his  head  in  open 
water.  Some  witnesses  stated  that  the  nose  and  mouth  were 
not  under  water  or  covered  by  water.      Other  witnesses  said 
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the  mouth  and  nose  had  been  covered  with  water,  and  there 
was  a  thin  coating  of  ice  on  the  mouth,  which  was  broken 
oflf  upon  the  body  being  .moved.  The  deceased  came  to 
his  death  by  drowning  or  exposure.  There  was  no  post 
mortem  examination  of  the  body. 

On  the  evening  before  the  morning  when  the  body  was 
found,  the  deceased  was  at  Midland;  he  had  been  drinking 
that  day,  and  upon  the  undisputed  evidence  there  is  no  doubt 
that  he  was  that  evening  in  a  state  of  intoxication.  .  .  . 
Le  Rush  (his  brother-in-law)  left  deceased  at  Midland  about 
10  o'clock  on  the  evening  of  the  6th,  and  that  is  the  last 
that  was  seen  of  deceased  when  alive. 

At  the  close  of  plaintiff's  case,  and  again  after  all  the 
evidence  was  in,  defendants  asked  for  a  nonsuit.  I  reserved 
decisioil  upon  this  motion  and  submitted  certain  questions 
to  the  jury,  all  of  which  were  answered  by  the  jury 
in  favour  of  plaintiff  except  the  5th  question,  which 
was:  "Could  the  deceased,  by  the  exercise  of  ordinary 
and  reasonable  care,  have  avoided  the  accident  which  occa- 
sioned his  death,  and,  if  so,  in  what  respect  or  how  could 
the  deceased  have  avoided  the  accident  ?*'  The  latter  part, 
of  the  question  was  added  at  the  request  of  counsel  for  plain- 
tiff. To  this  question  the  answer  was:  "Yes.  He  might 
have  taken  another  road,  or  if  sober  on  a  bright  night  he 
might  have  avoided  the  hole.''  The  jury  assessed  the 
damages  at  $1,200.     .     .     . 

There  is  no  doubt  that  the  deceased  had  a  right  to  be  on 
the  ice  in  the  vicinity  of  the  hole.  He  was  not  a  trespasser. 
He  was  upon  the  ice  over  navigable  water.  He  was,  when 
he  lost  his  life,  at  a  place  "  open  to  "  but  not  "  frequented 
by  "  the  public. 

Defendants  in  making  the  hole  through  the  ice  did  so 
in  the  exercise  of  their  rights  for  the  purposci  of  saving  their 
tug,  which,  without  fault  of  theirs,  so  far  as  appears,  had 
sunk  in  navigable  water.  Defendants  had  no  reason  to 
suppose  that  in  the  ordinary  course  of  business  or  travel  any 
one  other  than  those  in  their  employment  would  be  near 
enough  to  their  boat  or  to  this  hole  to  be  in  any  way  in 
danger.  While  the  public  had  the  right  to  be,  or  travel, 
upon  the  ice,  there  was  no  invitation  by  defendants  to 
deceased  or  to  any  of  the  public  to  travel  upon  the  ice  or  to 
go  near  the  opening.     There  was  not,  apart  from  what  was 
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hemtr  done  by  defendants  in  the  raising  of  the  tug^  any  work 
or  business  being  carried  on,  or  any  road  or  way  defined  by 
bushes  or  marks  or  by  travel  on  the  ice,  that  would  give 
notice  to  defendants  that  any  one  would  be  likely  to  drive 
or  ride  or  walk  near  to  where  the  hole  was,  and  the  ioe  was 
not  in  condition  u)  be  skated  upon. 

Assuming  that  the  hole  through  the  ice  was  made  by 
defendants,  it  was  of  sufficient  size  or  area  to  endanger 
human  life,  and  so  was  within  the  letter  of  sec.  255  of  the 
Criminal  Code,  but  Tompkins  v.  Brockville  Kink  Co.,  31 
0.  R.  124,  is  authority  for  the  conclusion  that,  even  if  defend- 
ants are  guilty  of  an  offence  within  the  meaning  of  that 
section,  that  of  itself  does  not  give  plaintiff  a  right  of  action. 
The  action  is  founded  upon  negligence,  and,  upon  all  the 
facts  and  circumstances  which  are  beyond  dispute,  I  am  of 
opinion  that  there  was  not  evidence  of  negligence  that  should 
have  been  submitted  to  the  jury. 

Then  as  to  the  cause  of  death,  it  is  quite  as  reasonable 
to  conclude  from  the  evidence  that  the  deceased  voluntarily 
sat  down  or  fell  upon  the  ice,  close  to  the  edge,  and  perished 
•from  cold,  as  that  he  accidentally  walked  into  the  hole. 
Upon  the  evidence,  the  way  in  which  Plouffe  met  his  death 
is  as  consistent  with  the  theory  that  he  did  not  fall  into  the 
water  as  that  he  did,  and,  that  being  so,  the  case  should 
not  go  to  the  jury:  see  Armstrong  v.  Canada  Atlantic  R.  W. 
Co.,  4  0.  L.  R.  560,  1  0.  W.  R.  612. 

If  I  am  wrong  in  my  present  opinion,  plaintiff  is  entitled 
to  recover,  unless  the  Court  considers  that  the  answer  to  the 
5th  question  is  a  finding  in  favour  of  defendants  on  the  point 
of  contributory  negligence.  *  Defendants  contend  that  it  is 
such  a  finding.  It  may  have  been  so  intended  by  the  jury. 
Their  answer  to  the  first  part  of  the  question  is  simply  "yes." 
Then  they  add  that  deceased  might  have  taken  another  road. 
That  amounts  to  nothing.  But  they  further  add,  "if 
sober  on  a  bright  night  he  might  have  avoided  the  hole.** 
Upon  the  undisputed  evidence  the  deceased  was  not  sober 
on  the  evening  of  the  6th,  but  this  answer  is  not,  in  my 
opinion,  an  express  finding  that  deceased  was  intoxicated. 
Upon  the  evidence  the  night  was  a  bright  one,  but  the  find- 
ing as  to  that  is  not  direct.  Even  if  it  amounts  to  an 
argumentative  finding,  I  am  of  opinion  that,  although  the 
answer  i^5  in  two  distinct  sentences,  it  must  be  considered 
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as  a  whole^  and  so  cannot  be  considered  by  me  as  an  answer 
in  favour  of  contributory  negligence:  see  Bo  wan  v.  Toronto 
E.  W.  Co.,  29  S.  C.  R.  717. 

Action  dismissed  without  costs. 


May  13th,  1905. 
divisional  court. 

GREEN  V.  STEVENSON. 

Specific  Performance — Oral  Contract  for  Sale  of  Land — 
Statute  of  Frwuds — Memorandum  in  Writing  Incomplete 
08  to  Terms  —  Admission  of  Terms  by  Plaintiff  —  Pa/rol 
Evidence — Purchaser  for  Value — Enforcement  of  Contract 
against — Notice  to  Solicitor — Registry  Laws — Misconduct 
— Costs, 

Apeal  by  defendant  Mary  O.  Bowerman  from  judgment 
of  Teetzel,  J.,  in  favour  of  plaintiff  in  an  action  for  spec- 
ific performance  of  an  agreement  for  the  sale  by  defendant 
Stevenson  to  plaintiff  of  a  house  and  premises  known  as  No. 
328  in  East  avenue,  in  the  city  of  HamiltoiL 

The  appeal  was  heard  by  Meredith,  C.J.,  Britton,  J., 
Anglin,  J. 

E.  E.  A.  Du  Vemet  and  W.  L.  Boss,  Hamilton,  for 
appellant. 

J.  P.  Mabee,  K.C.,  for  plaintiff. 

Anglin,  J.: — Defendant  Stevenson,  in  October,  1904, 
orally  agreed  to  sell  the  property  to  plaintiff  for  $400,  pay- 
able $50  in  cash  and  $350  by  the  assumption  of  an  existing 
mortgage,  plaintiff  agreeing  also  to  pay  the  taxes  upon  the 
property  for  the  year  1904  and  interest  upon  the  $350  mort- 
gage accrued  since  14th  May.  At  the  time  wb^ot  this  arrange- 
ment was  made  plaintiff  paid  $10  on  account  of  his  purchase, 
and  obtained  the  following  receipt:  "Hamilton,  Oct.  10, 1904. 
Received  from  Mr.  Edwin  Green  the  sum  of  ten  dollars 
on  house  and  lot  number  328  East  avenue  sold  by  Mr. 
James  Stevenson  for  $350  by  paying  (fifty  dollars)  to  Mr. 
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Stevenson,  allowing  one-half  for  lawyers'  fees,  also  paying 
water  rates.      M.  J.  Stevenson.    Balance  $40  on  house/* 

Defendant  Stevenson  subsequently  sold  and  conveyed  the 
property  in  question  to  defendant  Bowerman  for  $425. 

Plaintiff  in  his  statement  of  claim  alleges  an  agreement 
for  sale  to  himself  at  $400,  making  no'  reference  to  the  terms 
as  to  interest  and  taxes.  He  frankly  admitted  them,  how- 
ever, in  his  evidence  at  the  trial  upon  cross-examination. 

Defendant  Stevenson  by  his  plea  denies  the  contract  in 
toto,  and  sets  up  the  Statute  of  Frauds.  He  does  not  allege 
that  the  receipt  of  10th  October,  the  only  memorandum  of 
the  bargain,  omits  the  special  terms  as  to  interest  and  taxes. 
His  application  to  amend  by  specifically  pleading  these 
omissions  as  a  defence,  the  trial  Judge  refused.  It  is  not 
clear  that  this  amendment  was  not  sought  on  behalf  also 
of  defendant  Bowerman. 

Defendant  Bowerman  alleges  a  purchase  from  Stevenson 
for  value  without  notice  of  the  interest  of  |daintiff,  and 
claims  the  protection  of  the  Registry  Act.  She  did  not 
originally  plead  the  Statute  of  Frauds,  but  gave  notice  of 
motion  that  she  would  seek  leave  at  the  trial  to  amend  by 
setting  up  this  defence.  ...  I  assume  that  such  an 
amendment  was  made.  No  doubt,  even  if  not  allowed  at 
the  trial,  it  would  be  our  duty  now  to  allow  such  amend- 
ment upon  proper  terms,  having  regard  to  .  .  .  Wil- 
liams V.  Leonard,  16  P.  R.  544,  17  P.  R.  73,  and  Patter- 
son V.  Central  Canada  Savings  Co.,  17  P.  R.  470. 

Defendant  Stevenson,  though  represented  at  the  trial,  does 
not  appeal  from  the  judgment  against  him. 

My  brother  Teetzel  expresses  in  very  decided  terms  his 
view  that  the  sale  by  Stevenson  to  Bowerman  was  made  male 
fide.  He  finds  in  effect  that  the  solicitor  for  Mrs.  Bower- 
man had  full  knowledge  of  the  previous  sale  to  Green,  and, 
with  such  knowledge,  acting  for  Bowerman,  "allured'^ 
Stevenson  to  sell  to  his  client  for  the  paltry  advance  of  $25. 
The  motive  which  induced  this  reprehensible  conduct,  so 
scathingly  denounced  by  the  trial  Judge,  was,  he  suggests, 
a  pros«pective  profit  of  some  $200  to  be  made  by  a  resale  of 
the  house,  and  to  be  shared  between  the  solicitor  and  Bow- 
erman. 


• 
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Counsel  for  the  appellant  urge  these  grounds  of  appeal: — 
(1)  That  the  notice  which  Bowennan  had  through  the  solic- 
itor was  constructive  merely,  and  therefore  insufficient  to 
deprive  the  client  of  the  protection  of  the  Registry  Act.  (2) 
That  from  the  receipt  of  10th  October  it  is  not  possible  to 
glean  with  certainty  the  terms  of  the  agreement  between 
the  parties.  (3)  That  the  receipt  does  not  shew  Edwin  Green 
to  be  the  purchaser.  (4)  That,  it  being  admitted  in  evidence 
that  the  receipt  does  not  contain  all  the  terms  of  the  bargain, 
it  IS  not  a  sufficient  memorandum  to  satisfy  the  requirements 
of  sec.  4  of  the  Statute  of  Frauds. 

Upon  the  first  point  the  evidence  amply  supports  the 
findings  of  the  Judge  that  the  solicitor  acted  as  solicitor  for 
Bowerman,  and  that  he  had  full  knowledge  of  the  prior  sale 
to  plaintiff.  He  obtained  this  knowledge  in  the  very  tran- 
saction in  which  he  represented  Bowerman.  If  he  kept 
Bowennan  in  ignorance  of  plaintiff's  position,  he  did  so  in 
breach  of  his  duty,  and  for  the  sinister  purpose  of  enabling 
Bowennan  to  advance  a  plea  of  want  of  notice.  In  this 
he  cannot  succeed.  Actual  notice  to  the  solicitor  had  in  the 
transaction  in  which  he  represents  his  client,  is  actual  notice 
to  that  client. 

The  remaining  grounds  of  appeal  rest  on  the  Statute  of 
Frauds. 

The  trial  Judge  thought  it  plain,  upon  the  receipt,  that 
the  contract  was  for  a  sale  at  $400,  of  which  $350  was  to  be 
paid  by  the  assumption  of  the  existing  mortgage  and  $50 
in  cash.  I  find  no  difficulty  in  deducing  such  a  contract 
from  the  receipt.  In  my  opinion,  it  admits  of  no  other 
construction.  The  second  ground  of  appeal  is,  therefore, 
untenable. 

It  is  true  that  Edwin  Oreen  is  not  in  this  receipt  de- 
scribed as  the  purchaser.  But  neither  does  anything  appear 
to  suggest  that  he  is  making  payment  in  any  representative 
capacity.  Prima  facie  he  is  paying  upon  his  own  account, 
and  therefore  as  purchaser.  In  Evans  v.  Prothero,  1  De 
G.  M.  &  G.  572,  a  similar  receipt  was  the  sole  memoran- 
dum. -No  exception  was  taken  to  it  upon  this  ground. 
It  can  hardly  be  supposed  that  a  point  so  obvious, 
if  at  all  tenable,  would  have  entirely  escaped  the  attention 
of  coimsel,  who,  for  want  of  anything  better,  were  driven  to 
rely  upon  the  absence  of  a  stamp  upon  the  receipt  as  their 
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sole  objection  to  its  sufficiency.  I  have  no  doubt  that  the 
receipt  in  evidence  here  sufficiently  shews  Edwin  Green  to 
be  the  purchaser  from  Stevenson. 

The  remaining  and  most  formidable  objection  is  that 
founded  upon  the  omission  from  the  receipt  of  all  reference 
to  the  special  terms  as  to  interest  and  taxes.  These  terms, 
admittedly  a  part  of  the  bargain,  rest  in  parol.  Can  the 
Court,  against  a  resisting  defendant  who  pleads  the  Statute 
of  Frauds,  decree  specific  performance  of  an  agreement,  with- 
in the  purview  of  that  statute,  of  which  an  essential  term 
IS  not  in  writing?  Cases  in  which  the  requirements  of  the 
statute  have  been  satisfied  by  part  performance  must  be  put 
carefully  aside,  as  must  also  cases  in  which  the  written 
memorandum  is  absent  or  defective  because  of  the  fraud  of 
defendant. 

1  am  unable,  upon  principle,  to  distinguish  such  a  case 
as  this  from  the  long  line  of  decisions  by  which  it  has  been 
established  that,  although  the  defendant  in  his  plea  admits 
an  oral  agreement,  it  cannot  be  enforced  against  him  if  he 
nevertheless  insists  upon  the  bar  of  the  statute.  To  enforce 
against  an  unwilling  party,  pleading  the  statute,  a  mere  oral 
contract  which  he  admits,  would  do  no  greater  violence  to 
the  provisions  of  the  statute  than  would  be  done  by  enforcing 
against  such  party  a  contract  of  which  only  some  of  the 
essential  terms  are  evidenced  by  writing. 

There  has  been  some  discussion  upon  the  question 
whether,  on  the  ground  of  mistake,  a  court  of  equity  may 
upon  parol  evidence  reform  a  written  agreement,  and  may 
in  the  same  action  decree  specific  performance  of  the  recti- 
fied instrument.  When  this  question  arises  upon  an 
executory  agreement  for  the  sale  of  lands,  and  is  complicated 
by  a  plea  of  the  Statute  of  Frauds  .  .  .  the  judgment 
of  a  Divisional  Court  in  Knapp  v.  Carlej^  3  0.  W.  R.  940, 
declares  it  to  be  important  and  difficult.  Learned  writers 
express  the  view  that  this  double  relief  may  be  given  in 
cases  not  within  the  Statute  of  Frauds:  Fry  on  Specific  Per- 
formance, 4th  ed.,  p.  353;  Kerr  on  Fraud,  3rd  ed.,  p.  459; 
and  judicial  countenance  has  been  given  to  this  view:  OUey 
V.  Fisher,  34  Ch.  D.  367.  But  from  these  statements  cases 
within  the  Statute  of  Frauds  have  been  carefully  excepted. 
Mr.  Cyprian  Williams,  in  his  recent  book  on  Vendor  and 
Purchaser,  expresses,  at  p.  707,  the  view  that  if  the  decision 
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in  Olley  v.  Fisher  "  be  right  there  is  no  reason  for  not  extend- 
ing it  to  a  e£&e  where  the  statute  is  pleaded/^  because^  he 
says^  ''it  is  settled  that  that  statute  can  afford  no  defence 
to  an  action  for  rectification/^  The  cases  which  he  cites 
upon  this  latter  point  appear^  upon  examination,  to  be  all 
cases  in  which,  not  executory  contracts,  but  deeds  or  docu- 
ments evidencing  executed  contracts,  have  been  rectified:  see 
pp.  700,  703.  Moreover,  as  Mr.  Williams  says,  before  there 
can  be  rectification  there  must  be  evidence  of  a  common 
intention  that  the  document  to  be  rectified  should  contain 
the  whole  contract,  and  that  the  omitted  terms  were  left 
out  by  fraud  or  mutual  mistake:  p.  701.  In  many  cases 
where  plaintiffs  have  sought  specific  performance  of  agree- 
ments relating  to  land,  the  terms  of  which  have  been  only 
partly  evidenced  in  writing,  there  have  been  very  emphatic 
expressions  of  opinion  that  such  relief,  against  an  unwilling 
defendant  who  pleads  the  statute,  must  be  denied.  .  .  . 
[Reference  to  Attorney-General  v.  Sitwell,  1  Y.  &  C.  Ex.  at 
p.  583;  Davies  v.  Fitton,  2  D.  &  War.  225,  232;  Fry  on 
Specific  Performance,  4th  ed.,  sec.  815. 

There  are  some  dicta  from  which  an  inference  may  be 
drawn  that  certain  Judges  inclined  to  a  contrary  view,  but 
nowhere  do  I  find  that  view  in  terms  expressed,  nowhere 
can  I  find  that  it  has  ever  been  made  the  basis  of  a  binding 
and  authoritative  decision,  unless,  perhaps,  in  the  case  of 
Martin  v.  Pycroft,  referred  to  below.  In  many  of  the  text 
books  there  is  much  learning  expended  upon  a  discussion 
of  the  question  whether  rectification  and  enforcement  can 
be  granted  simultaneously.  The  late  case  May  v.  Piatt, 
[1900]  1  Ch.  616,  casts  some  doubt  upon  the  right  to  grant 
such  double  relief  even  in  cases  to  which  the  Statute  of 
Frauds  does  not  apply.  But  the  weight  of  English  opinion 
seems  to  favour  the  exercise  of  such  jurisdiction  in  those 
cases,  and  with  us  the  question  is  so  concluded:  Carroll  v. 
Erie  County  Natural  Gas  and  Fuel  Co.,  29  S.  C.  R.  501, 
594;  Clark  v.  Walsh,  2  0.  W.  R.  72. 

Where  the  Statute  of  Frauds  applies,  however,  plaintiff^s 
difficulty  is  not  due  to  his  demand  for  double  relief;  it  con- 
sists in  this,  that,  though  the  contract  be  rectified,  the  portion 
of  it  which  is  evidenced  by  parol  is  not  and  cannot  be  thus 
made  an  agreement,  memorandum,  or  note  in  writing,  signed 
by  the  party  to  be  charged.       It  is  not  until    he  seeks  to 
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enforce  the  contract  that  the  plaintiff  really  brings  action 
upon  it.  In  seeking  rectification  he  brings  suit  which  con- 
cerns the  contract,  not,  in  reality,  upon  it.  So  that,  even 
though,  in  cases  within  the  statute,  a  plaintiff  seeking  recti- 
fication may  establish  his  right  to  that  relief  by  parol  testi- 
mony, it  by  no  means  follows  that  he  is,  therefore,  entitled 
to  further  relief  upon  the  contract  so  rectified. 

We  are  not,  however,  here  dealing  with  the  reformation 
of  an  executory  written  agreement.  The  document  before 
us  is  merely  a  receipt,  which  cannot  be  said,  except  prima 
facie  perhaps,  to  purport  to  contain,  all  the  terms  of  the  con- 
tract to  which  it  refers.  Some  of  these  terms  it,  no  doubt, 
does  set  forth.  But  it  is  quite  consistent  with  the  receipt 
serving  all  the  purposes  for  which,  as  a  receipt,  it  w«jb 
designed,  that  there  should  be  terms  of  the  contract  to  which 
it  relates  not  embodied  in  it.  Evidence  of  such  additional 
terms  in  no  wise  conflicts  with  the  receipt,  and  their  omis- 
sion from  the  receipt  cannot  be  urged  as  a  ground  for  reject- 
ing parol  testimony  adduced  to  prove  them.  Heformation  of 
a  written  instrument  is  not  in  question.  Neither  can  it  be 
said  that  the  omission  of  the  terms  as  to  taxes  and  interest 
is  shewn  to  be  a  mistake.  Their  inclusion  in  a  mere  receipt 
may  well  have  been  deemed  quite  unnecessary. 

Perhaps  the  strongest  argument  for  plaintiff  is  furnished 
by  .  .  .  Martin  v.  Pjxroft,  2  De  G.  M.  &.  G.  785.  In 
that  case  an  agreement  in  writing  for  a  lease,  otherwise  com- 
plete, omitted  a  term  requiring  the  plaintiff  to  pay  a 
premium  of  £200.  The  plaintiff,  seeking  specific  perform- 
ance, by  his  bill  stated  this  omission,  and  offered  to  pay  the 
premium.  The  defendant  set  up  the  Statute  of  Frauds 
unsuccessfully,  the  Lords  Justices,  in  reversing  the  decision 
of  Panker,  V.-C,  declaring  that  in  such  a  case  the  defend- 
ant could  only  ask  the  Court  to  refuse  its  aid  if  the  plaintiff 
would  not  consent  to  performance  of  the  omitted  term. 

The  fact  that  plaintiff  (Green)  does  not  in  his  statement 
of  claim  set  out  the  omitted  terms  and  offer  to  perform 
them,  does  not,  in  my  opinion,  distinguish  this  case  from 
Martin  v.  Pycroft.  On  cross-examination  by  defendant's 
counsel,  plaintiff  admits  these  terms,  and  his  position  is  that 
he  is  ready  to  perform  them  as  a  condition  of  obtaining 
specific  performance. 
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In  Martin  v.  Pycroft  had  the  plaintifE  chosen  to  insist 
upon  his  written  agreement  without  variation,  the  defendant 
could  have  successfully  resisted  its  enforcement  only  by  the 
aid  of  a  court  of  equity  permitting  him  to  adduce  parol 
evidence,  inadmissible  at  law,  to  vary  or  add  to  its  terms. 
That  aid  the  court  might  well  refuse  to  the  defendant 
unless  upon  the  condition  that  he  do  equity  by  submitting 
to  a  decree  for  specific  performance  with  the  variation  or 
addition  which  such  parol  evidence  disclosed.  It  is  not 
surprising  that  in  such  a  case  the  plaintiff  should  be  in  no 
worse  plight  because  of  his  frankness  in  stating  the  omitted 
term  in  his  bill  and  of  his  docility  in  offering  to  perform 
it,  thus  rendering  the  introduction  of  parol  testimony  to 
prove  it  unnecessary.  Having  regard  to  the  grounds  upon 
which  the  decision  proceeds,  I  cannot  reconcile  Martin  v. 
Pycroft  with  the  strong  and  uniform  current  of  authority 
that  neither  at  law  nor  in  equity  can  a  plaintiff,  against  a 
defendant  resisting  and  pleading  the  Statute  of  Frauds, 
enforce  a  contract  whose  terms  are  not  evidenced  by  a  mem- 
orandum in  writing  sufficient  to  satisfy  that  statute,  unless 
upon  the  ground  that  equit}',  when  allowing  advantage  to 
be  taken  of  its  own  rule  permitting  parol  proof  of  the 
omitted  term,  does  so  upon  such  conditions  as  are  in  the 
particular  case  deemed  equitable. 

Here,  however,  we  are  dealing  with  a  mere  receipt.  The 
defendant  is  not  obliged  to  seek  any  special  favour  from  a 
court  of  equity  in  defending  himself  against  plaintiff^s 
claim.  The  receipt,  not  purporting  to  contain  the  whole 
terms  of  the  bargain,  offers  no  legal  impediment  to  the 
introduction  of  parol  evidence  to  prove  terms  which  it  omits. 
The  contract  was,  for  aught  that  appears  to  the  contrary, 
designedly  left  in  part  parol.  Its  special  equitable  juris- 
diction not  being  invoked  by  defendant  or  requisite  to  his 
defence,  the  Court  is  not  in  a  position  to  impose  terms  upon 
him.  He  defeats  plaintiff^s  claim  without  any  indulgence 
which  it  is  peculiarly  the  province  of  a  court  of  equity  to 
afford.  Bv  evidence  admissible  in  anv  court  he  shews  a 
parol  contract  of  which  only  some  of  the  terms  are  evidenced 
as  required  by  the  Statute  of  Frauds.  His  defence  is  thus 
complete.  By  no  known  process  can  those  terms  not  so 
evidenced  be  put  in  a  writing  signed  by  defendant.  Noth- 
ing less  can  constitute  an  enforceable  agreement  so  long  as 
the  Statute  of  Frauds  prevails.       There  is  no  fraud,    no 
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mistake^  even  if  that  would  suffice^  to  enable  the  Court  to 
avoid  the  effect  of  the  statute;  nor  part  performance  to 
satisfy  it  in  the  absence  of  a  sufficient  memorandum. 

With  much  regret,  because  of  the  dishonesty  of  defend- 
ant's conduct,  which  called  forth  such  deservedly  severe  con- 
demnation from  the  trial  Judge,  I  find  myself  compdled 
to  hold,  for  the  reasons  above  indicated,  that  this  action  can- 
not succeed.  In  allowing  defendant's  appeal,  however,  in 
my  opinion  we  should  marfc  our  abhorrence  of  the  conduct 
of  herself  and  of  those  by  whom  she  has  been  advised,  by 
withholding  all  costs  from  her. 

The  appeal  will  be  allowed,  therefore,  without  costs,  and 
the  action  dismissed  likewise  without  costs.  The  appellant 
must,  however,  comply  with  the  terms  which  the  trial  Judge 
would,  had  he  given  effect  to  her  plea  of  the  statute,  no  doubt 
have  imposed  as  a  condition  of  her  being  allowed  to  amend 
at  the  trial  by  then  setting  up  that  plea.  She  will  be  ordered 
to  pay  to  plaintiff  his  costs  of  this  action  from  delivery  of 
defence  down  to  the  opening  of  the  trial. 

Meredith,  C. J. : — I  agree. 

Britton,  J.: — I  agree  in  the  result — that  the  appeal 
should  be  allowed  without  costs  and  the  action  dismissed 
without  costs. 
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FITZGEKALD  v.  McGILL. 

Partnership — Special  Partner — Agreement  —  Construction  -^ 
Liability  for  Losses — Salary  of  Active  Partner — Account 
— Dispensing  with  Reference — Lnterest — Costs. 

Action  to  recover  $2,000  which  plaintiff  alleged  he  lent  to 
defendant  to  put  into  a  grocery  business  at  Collingwood. 

B.  McKay,  for  plaintiff. 

J.  Bimie,  K.C.,  for  defendant. 

Britton,  J.: — The  terms  on  which  the  $2,000  was  ad- 
vanced by  plaintiff  are  stated  in  what  defendant  calls  "a 
business  letter^'  written  by  him  to  plaintiff,  dated  21st 
March,  1898.  .  .  .  The  letter  was  written  at  Colling- 
wood and  states:  *'As  I  am  about  to  open  out  a  store  in 
this  town,  and  understanding  that  yon  are  willing  to  invest 
the  sum  of  $2,000  in  my  business,  I  hereby  accept  your  offer, 
providing  that  you  are  willing  to  share  the  losses  in  the 
business,  should  there  be  any,  or,  in  other  words,  not  to 
hold  me  responsible  for  the  money  invested  by  you  if  I 
>hould  fail  in  the  business.  On  the  other  hand,  I  promise 
to  let  you  have  the  net  profits,  as  your  interest  in  this  busi- 
ness appears,  if  the  said  business  produces  profits,  which  I 
anticipate  it  will.  Further,  if  at  any  time  you  should  want 
your  invested  money,  you  will  require  to  give  me,  say,  2 
years^  notice.^* 
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PlaintiflE  by  letter  of  24th  March  written  to  defendant 
replied:  *^The  terms  mentioned  in  ycmr  letter  concerning 
the  money  are  quite  satisfactory,  and  I  will  forward  it  on 
next  week/^  And  he  did  forward  the  $3,000,  which  defend- 
ant received,  and  started  a  grocery  business. 

It  was  not  in  the  contemplation  of  the  parties  that  plain- 
tiff should  have  by  name,  or  in  management  or  in  work,  any- 
thing to  do  with  the  business  to  be  established.  Defendant 
had  the  sole  control  of  it.  Plaintiff  never  in  any  way  inter- 
fered. Defendant  now  says  the  business  did  not  succeed* 
It  has  been  wound  up,  and,  as  there  were  no  profits,  plaintiff 
is  not  entitled  to  recover. 

I  am  of  opinion  that  plaintiff  is  not  entitled,  upon  the 
evidence  before  me,  to  recover  the  $2,000  as  a  debt.  It  is 
quite  true  that  defendant  always  speaks  of  the  business  as 
*'  my  business,*'  and  there  was  the  stipulation  that  plaintiff 
should  at  any  time,  upon  giving  2  years'  notice,  get  his 
•^invested  money;''  but  that  was  upon  the  clearly  implied 
understanding  that  the  business  continued  as  ^^  a  going  con- 
cern," and  that  the  money  remained  invested  in  the  business. 
Now  there  is  no  business,  and,  as  defendant  contends,  no 
money  remaining  invested  in  it. 

I  am  of  opinion  that  as  between  these  parties  the  matter 
must  be  treated  as  one  of  partnership,  and  that  plaintiff  is 
entitled,  if  he  desires  it,  to  have  an  account  taken,  and  to 
have  it  taken  upon  the  basis  and  with  the  direction  that 
defendant  is  not  entitled  to  the  salary  claimed  by  him  as 
against  plaintiff. 

Defendant  says  he  was,  by  agreement  with  plaintiff,  en- 
titled to  wages  at  the  rate  of  $55  a  month,  the  same  amount 
as  was  paid  to  one  Darrock.  This  plaintiff  disputes.  He 
eays  there  was  no  such  agreement.  It  would  seem  quite 
reasonable,  in  ordinary  circumstances,  that  the  active  part- 
ner, as  against  the  dormant  one,  should  receive  a  salary,  but 
this  is  not  an  ordinary  agreement  of  partnership.  .  .  . 
Defendant  put  ^rito  this  business  only  $963  as  against  plain- 
tiff's $2,000.  From  all  that  appears,  a  business  of  this  kind 
could  have  been  managed  by  Mr.  Darrock  and  Mr.  White 
without  defendant,  or  by  defendant  and  one  of  the  others. 
Defendant,  with  a  view  to  building  up  a  business  and  with- 
out consulting  with  plaintiff,   incurred   large  expenses.    I 
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find  that  there  was  no  agreement  that  defendant  should  get 
a  salary,  and,  in  the  absence  of  any  agreement,  and  as  against 
plaintiff,  he  is  not  entitled  to  charge  it. 

Defendant  has  submitted  what  he  says  is  a  just  and  true 
statement  of  all  the  partnership  business  and  the  accounts 
connected  therewith,  and  plaintiff  seems  willing  to  accept 
these,  instead  of  a  reference  to  .  .  .  the  Master.  This 
cannot  be  unfair  to  defendant,  for,  on  looking  at  the  ac- 
counts, I  find  there  are  at  least  some  small  items,  apart  from 
defendant's  salary,  open  to  question.     .     .     . 

[Items  of  account  set  out  and  result  shewn  of  net  loss  in 
business  of  $1,673.10.] 

Plaintiff  contends  this  loss  must  be  borne  by  the  parties 
in  equal  shares.  That  is  the  rule,  in  the  absence  of  any 
agreement  to  the  contrary,  but  where  it  has  been  agreed  to 
share  profits  in  certain  proportions,  the  inference,  in  the 
absence  of  any  agreement  to  the  contrary,  is  that  losses  are 
to  be  shared  in  the  same  proportion.  The  agreement  in  this 
case  as  to  profits  was  that  plaintiff  was  to  get  the  net  profits 
as  his  interest  would  appear.  .  .  .  Plaintiff's  part  of  the 
loss  is  $1,127.67;  defendant's  is  $545.43.  Deducting  the 
$1,127.67  from  the  $2,000  ...  the  balance  will  be 
$872.33,  which  amount  plaintiff  is  now  entitled  to  recover 
from  defendant. 

I  allow  interest  on  this  money  withheld  from  plaintiff 
from  1st  October,  1900  ...  at  5  per  cent,  per  an- 
num.    This  will  amount  to  $201.71,  making  in  all  $1,074.04. 

I  allow  any  necessary  amendment  to'  meet  the  case  made 
by  the  evidence. 

Declaration  of  partnership,  of  dissolution,  and  that  .  .  . 
defendant  is  indebted  to  plaintiff  in  .  .  .  $1,074.04,  in- 
cluding interest. 

As  to  costs,  this  would  be  treated  as  an  action 
for  an  account,  and  the  old  rule  was  to  give  no  costs 
in  such  actions  up  to  the  decree  directing  the  account. 
Plaintiff  claimed  the  whole  $2,000  as  a  debt;  in  this  he  hss 
not  succeeded.  Defendant  sought  to  appropriate  $1,640  as 
salary  to  himself;  in  this  he  has  not  succeeded.  So  I  give 
no  costs. 
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May  15th,  1905. 
divisional  court. 

Ee  lumbers  and  HOWARD. 

Landlord  and  Tenant  —  Overholding  Tenants  Act  —  Sum' 
mary  Proceeding  by  Landlord  to  Obtain  Possession — Jur- 
isdiction of  County  Court  Judge — Dispute  as  to  Length  of 
Term — Application  for  Review. 

Appeal  by  William  Howard,  the  tenant,  from  order  of 
MacMahon,  J.,  ante  721,  dismissing  motion  by  tenant  for 
an  order,  under  sec.  6  of  the  Overholding  Tenants  Act, 
directing  the  senior  Judge  of  the  County  Court  of  York  to 
send  up  the  proceedings  before  him,  un3er  the  Act,  for  the 
recovery  by  the  landlord  of  possession  of  the  demised  prem- 
ises, to  the  High  Court. 

W.  H.  Blake,  K.C.,  for  the  tenant 
G.  H.  Watson,  K.C.,  for  the  landlord. 

The  Court  (Meredith,  C.J.,  Britton,  J.,  Teetzel, 
J.),  dismissed  the  appeal  with  costs,  holding  that  the  case 
came  within  sec.  3  of  the  Act,  and  referring  to  Moore  v. 
Gillies,  28  0.  R.  358,  aud  Re  Grant  and  Robertson,  3  0.  W. 
R.  846,  8  0.  L.  R.  297. 


May  15th,  1905. 
divisional  court. 

FULMER  V.  CITY  OP  WINDSOR. 

BAXGHAil  V.  CITY  OF  WINDSOR. 

Consolidation  of  Actions — Different  Plaintiffs — Same  Defen- 
dant— Common  Subject — Inconsistent  Claims  —  Stay  of 
Action — Setting  down  for  Trial. 

Appeal  by  plaintiffs  in  both  actions  from  order  of  Fal- 
conbridge,  C.J.,  ante  591,  reversing  order  of  Master  in 
Chambers,  ante  589,  and  directing  that  plaintiff  Bangham 
be  added  as  a  party  defendant  in  Fiilmer's  action,  and  staying 
Bangham^s  action. 

W.  M.  Douglas,  K.C.,  for  plaintiff  Fulmer. 
A.  R.  Clute,  for  plaintiff  Bangham. 
J.  P.  Mabee,  K.C.,  for  defendants. 
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The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel, 
J.)^  allowed  the  appeal  of  Bangham,  and  made  an  order  stay- 
ing proceedings  in  Fulmer^s  action  and  directing  that  he  be 
added  as  a  defendant  in  Bangham's  action.  Costs  here  and 
below  to  be  costs  in  the  latter  action  unless  the  trial  Judge 
otherwise  orders.  The  Judge  at  the  trial  to  dispose  of  the 
costs  of  Fulmer's  action. 


May  15th,  1906. 
divisional  court. 

MEECH  V.  FERGUSON. 

Sale  of  Goods  —  Action  for  Price — Warranty  of  Quality — 
Deduction  for  Inferiority — Noiice  of  Breach, 

Appeal  by  defendant  from  judgment  of  junior  Judge  of 
County  Court  of  Leeds  andj  Grenville  in  favour  of  plaintiff 
for  the  recovery  of  $75.57  with  County  Court  costs  in  an 
action  for  $100.25,  the  balance  of  the  price  of  two  lots  of 
cheese  sold  to  defendant. 

6.  F.  Henderson,  Ottawa,  for  defendant. 

W.  E.  Eaney,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Falcx)N- 
bridge,  C.J.,  Anglin,  J.),  was  delivered  by 

Anglin,  J.: — The  cheeses  were  sold  as  and  warranted  to 
be  "  finest "  at  8  5-8  cents  per  lb.  Defendant  received  and 
retained  the  cheeses,  but,  alleging  that  they  were  of  inferior 
quality,  remitted  to  defendant  a  cheque  for  $458.47,  being, 
as  he  alleged,  their  total  fair  value,  based  for  one  lot,  known 
as  the  South  Branch  lot,  on  a  price  of  7  cents  per  lb.,  and  for 
the  other  lot,  known  as  the  Garatton  lot,  on  7  1-8  cents  per  lb. 

In  regard  to  the  South  Branch,  cheeses  the  Judge  finds 
explicitly  that  they  were  of  inferior  quality,  but  that  a  fair 
dleduction  on  this  account  would  be  1  cent  per  lb.  in  lieu 
of  the  1  5-8  cents  retained  by  defendant;  and  on  this  head 
he  allowed  defendant  $15.42.  ...  A  perusal  of  the 
evidence  satisfies  me  that  the  Judge's  finding  of  fact  cannot 
be  disturbed.     .     .     . 

As  to  the  Garatton  cheeses  the  case  assumes  a  different 
aspect.  Counsel  for  defendant  argued  .  .  .  upon  the 
footing  that  the  Judge  had  found  in  his  favour  upon  the 
question  as  to  the  quality  of  the  cheeses,  but  had  held  his 


774  TBE  ONTARW   WEEKLY  REPORTER. 

client  disentitled  to  a  reduction  in  price  on  this  account 
because  of  his  failure  to  give  prompt  notice  of  his  contention 
that  the  cheeses  were  inferior  and  to  afford  the  vendor  an 
opportunity  to  protect  himself  by  taking  back  his  goods,  or 
directing  some  other  disposition  of  them.  A  careful  perusal 
of  the  reasons  for  judgment  discloses  no  finding  that  the 
Garatton  cheeses  were  of  inferior  quality.  ...  No 
doubt,  the  Judge  proceeds  upon  the  failure  of  defendant  to 
give  reasonably  prompt  notice  of  his  objections  to  the  quality 
of  the  Oaratton  cheese.  But  this  delay  is  first  referred  to 
rather  as  indicative  of  the  purchaser's  satisfaction  with  the 
quality  than  as  disentitling  him  as  a  matter  of  strict  law 
to  compensation,  if  in  fact  the  quality  was  inferior.  .  .  . 
Though  not  definitely  based  upon  the  want  of  notice  to  him  . 
of  objection  to  the  cheeses,  the  Judge's  conclusion  in  plain- 
tiflf^s  favour  seems  to  depend  almost  entirely  upon  that 
ground. 

This  sale  was  of  a  specific  lot  of  cheese.  It  was  accom- 
panied by  a  warranty  of  quality.  If  that  warranty  was 
broken,  the  purchaser's  right  was  not  to  reject  the  cheese; 
his  remedy  was  to  sue  for  damages  for  breach  of  warranty, 
or  he  might  claim  a  reduction  on  that  account  in  the  vendor's 
action  for  the  price:  Behn  v.  Bumess,  3  B.  &  S.  755.  To 
maintain  either  position  it  is  not  at  all  essential  that  he 
should  give  notice  of  his  contention  that  the  warranty  of  the 
vendor  has  been  broken :  Pateshall  v.  Tranter,  3  A.  &  E.  103 ; 
Fielder  v.  Starkin,  1  H.  Bl.  17;  Poulton  v.  Lattimore,  9  B. 
&  C.  259. 

It  therefore  becomes  necessary  to  consider  what,  upon  the 
evidence,  should  be  the  finding  as  to  the  alleged  breach  of 
warranty  in  regard  to  the  Garatton  cheeses,  and,  if  there 
were  breach,  to  what  reduction  in  ^  price  it  should  entitle 
defendant.  .  .  .  The  evidence,  in  my  opinion,  fully 
justifies  a  finding  that  the  warranty  of  quality  was  broken. 
.  .  .  My  conclusion  is,  that  a  cut  of  1  cent  per  lb.  would 
be  the  proper  allowance  to  make.  This  would  entitle  plain- 
tiff to  recover  1-2  cent  per  lb.  or  $20.06. 

The  judgment  below  should,  therefore,  be  varied  by  reduc- 
ing the  recovery  of  plaintiff  from  $75.57  to  $35.47.  Taidng 
all  the  circumstances  into  account,  justice  will  probably  be 
better  done  by  allowing  no  costs  here  or  below  to  either 
party. 
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May  15th,  1905. 
divisional  court. 

SHEPPARD  PUBLISHING  CO.  v.  PRESS  PUBLISH- 
ING CO. 

Master  and  Servant — False  and  MalicioiLS  Statements  hy 
Servant  Injurious  to  Business  of  Former  Employer — 
Benefit  of  Master — Action  on  the  Case — Trade  Slander — 
Liability  of  Master — Scope  of  Employment — Company — 
Judgment  against  both  Master  and  Servant — Joint  Tort' 
feasors — Measure  of  Damages — Findings  of  Jury — Judg- 
ment Notwithstanding  Wrong  Finding — Bule  615. 

Appeal  by  plaintiflEs  from  so  much  of  the  judgment  of 
Anglin,  J.,  at  the  trial,  upon  the  answers  of  the  jury  to 
questions  submitted,  as  dismissed  the  action  as  against 
defendant  company;  and  cross-appeal  by  defendant  Tibbs 
from  so  much  of  the  judgment  as  adjudged  that  plaintiffs 
should  recover  $180  and  costs  against  him. 

E.  F.  B.  Johnston,  K.C.,  and  W.  J.  Elliott,  for  plaintiflEs. 

W.  R.  Riddell,  K.C.,  and  W.  T.  J.  Lee,  for  defendant 
company. 

D.  0.  Cameron,  for  defendant  Tibbs. 

The  judgment  of  the  Court  (Meredith,  C.  J.,  Teetzel, 
J.,  Clute,  J.),  was  delivered  by 

Clute,  J.: — The  case  was  tried  with  a  jury  at  Toronto 
on  3rd  February,  1905,  when  questions  were  submitted  to  the 
jury,  on  the  answers  toi  which  the  trial  Judge,  as  he  was 
bound  to  do  under  the  authority  of  Perkins  v.  Dangerfield, 
51  L.  T.  N.  S.  535,  directed  judgment  to  be  entered  against 
defendant  Tibbs  for  $180,  and  for  an  injunction  as  prayed, 
with  costs  of  action  on  the  High  Court  scale,  and  dismissed 
the  action  with  costs  on  the  High  Court  scale  as  against 
defendant  company. 

Plaintiffs  carry  on  business  in  the  city  of  Toronto  as 
printers  and  publishers,  and  are  the  proprietors  and  pub- 
lishers of  a  newspaper  called  "  The  Toronto  Saturday  Night,*^ 
and  they  also  publish  and  sell  to  the  publishers  of  news- 
papers throughout  the  Dominion  of  Canada,  a  publication 
known  as  an  annual  Christmas  or  holiday  number,  which  is 
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disposed  of  by  such  purchasingi  newspaper  publishers  as  a 
Christmas  or  holiday  number  for  their  papers.  Plaintiffs 
have  been  publishing  the  said  periodical  for  many  years  and 
allege  that  it  is  an  important  and  lucrative  part  of  their 
business,  from  which  they  have  derived  considerable  profits. 
Defendant  Tibbs  was  in  the  employment  of  plaintiffs  prior 
to  November,  1903,  in  the  capacity  of  salesman,  selling  the 
periodical  above  referred  to,  and  in  that  capacity  travelled 
each  year  through  different  parts  of  the  Dominion  of  Can- 
ada, and  became  personally  acquainted  with  plaintiffs'  cus- 
tomers. He  left  plaintiffs^  employment  in  November,  1903, 
and  entered  that  of  defendant  company. 

By  their  statement  of  claim  plaintiffs  charge  that  the 
defendant  company  decided  to  issue  a  publication,  under  the 
name  "Christmas  Number,"  similar  to  the  publication 
issued  by  plaintiffs,  and  to  sell  the  same  to  publishers  of 
newspapers  to  be  issued  by  them  as  Christmas  numbers  for 
their  various  publications;  that  foi:  the  purpose  of  carrying 
out  their  intentions,  the  defendant  company  sent  out 
defendant  Tibbs  as  their  salesman  much  earlier  in  the  sea- 
son than  it  was  the  custom  of  plaintiffs  to  send  out  their 
salesman,  and  that  defendant  Tibbs  travelled  as  such  sales- 
man for  defendant  company  throughout  the  Dominion  of 
Canada,  soliciting  orders  for  the  publication  of  defendant 
company  from  the  various  customers  from  whom  formerly  he 
had  solicited  orders  on  behalf  of  plaintiffs.  They  further 
charge  that  for  the  purpose  of  inducing  the  various  customers 
of  plaintiffs  and  others  to  give  their  orders  to  defendant  com- 
pany for  the  said  publication,  defendant  Tibbs  and  defendant 
company,  through  and  by  Tibbs  as  their  accredited  agent  and 
representative,  falsely  and  maliciously  made  to  many  persons 
untrue  and  fraudulent  statements,  .  .  .  intending  there- 
by to  injure  the  trade  and  business  of  plaintiffs,  and  well 
knowing  the  same  to  be  untrue. 

The  statements  differed  somewhat  from  each  other,  but 
were  to  the  effect  that  the  Press  Publishing  Company  (the 
defendant  company)  had  taken  over  the  business  of  the  Shep- 
pard  Publishing  Company  (the  plaintiffs)  or  that  part  of 
their  business  relating  to  the  publication  of  the  Christnuts 
annual,  and  that  plaintiffs  were  going  out  of  that  branch 
of  the  business.  These  words,  or  words  to  the  like  effect, 
were  spoken  to  the  different  publishers,  Wilson,  Elliott, 
Featherston,  Gordon,  Denholm,  Fanson,  Ellis,  and  Hogg. 
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The  questions  submitted  to  the  jury  and  their  answers 
thereto  are  as  follows: 

1.  Did  defendant  Tibbs  utter  the  words  charged  or  words 
conveying  the  same  meaning  to  Wilson,  Elliott,  Featherston, 
Gordon,  Denholm,  Fanson,  Ellis,  andj  Hogg,  or  any  of  them  ? 
Answer:  Yes. 

2.  To  which  of  these  men  did  he  utter  such  words  ? 
Answer:  To  all  of  them. 

3.  Did  he  utter  them  maliciously  ?    Answer:  Yes. 

4.  What  damages  do  you  find  plaintiffs  have  proved  that 
they  have  sustained  in  consequence  of  each  of  the  statements 
which  you  find  Tibbs  uttered  ?     Answer:      Wilson,   $50; 

Elliott,  $30;  Featherston,  ;  Ellis,  $15;  Gordon,  $20; 

Denholm,  $25;  Fansony  $15;  Hogg,  $25. 

6.  Did  Harkins,  iknowing  that  Tibbs  had  uttered  the 
words  charged,  to  Elliott,  and  knowing  that  they  were  false, 
and  intending  to  do  so,  ratify  what  Tibbs  had  done  ? 
Answer:   No. 

6.  Did  Tibbs  in  uttering  any  of  such  words,  which  you 
find  he  did  utter,  act  within  the  scope  of  his  employment  by 
the  Press  Publishing  Company  for  their  benefit?  Answer: 
No. 

7.  What  general  damage,  if  any,  do  you  find  plaintiffs 
sustained  in  consequence  of  such  statements  charged,  which 
you  find  Tibbs  made?    Answer:  None. 

TIpon  these  questions  and  answers  the  trial  Judge  directed 
to  be  entered  the  judgment  appealed,  from. 

It  is  clear  that  Tibbs  was  employed  by  defendant  com- 
pany to  sell  their  Christmas  number,  and  as  such  agent  was 
acting  for  andj  on  their  behalf  and  within  the  scope  of  his 
employment  in  obtaining  orders  for  them,  and  the  jury  ha^ 
found  that  he  uttered  the  words  charged  maliciously.  The 
defendant  company  received  these  orders  and  filled  them 
and  collected  the  subscription  price;  in  other  words,  took 
advantage  of  the  representations  that  were  made  by  defendant 
Tibbs. 

It  is,  doubtless,  upon  the  answer  to  the  6th  question  that 
the  trial  Judge  entered  judgment  in  favour  of  defendant 
company.  But  how  could  the  jury  properly  find  that  Tibbs 
did  not  act  within  the  scope  of  his  employment  ?  He  was 
f^eni  out  for  the  express  purpose  of  taking  subscriptions  for 
the  Christmas  number,  and  in  order  to  induce  the  persons 


;;8  THE  ONTARM    WEEKLY  REPORTER. 

mentioned  to  give  their  orders  he  made  the  representations 
charged.  These  representations  were  false  in  fact,  and 
known  by  him  to  be  false.  They  were  acted  npon  by  the 
persons  to  whom  made,  to  plaintiflEs*  injxiry,  to  the  amount 
found  by  the  jury.  It  cannot,  of  course,  be  disputed  that 
Tibbs  acted  within  the  scope  of  his  employment  in  seeking 
to  obtain  the  orders,  for  he  was  s^nt  out  by  defendant  com- 
pany for  ll.j  L  express  purpose.  He  was  acting,  therefore, 
within  the  scope  of  his  employment  in  seeking  to  procure 
the  orders,  but  the  mode  or  manner  in  which  he  sought  to 
procure  them,  in  other  words,  the  argument  that  he  used, 
was  not  authorized  by  the  company.  But  can  this  make 
any  difference?  The  defendant  company  have  availed  them- 
selves of  his  acts.  They  have  adopted  what  he  has  done  by 
not  only  accepting  the  orders,  but  when  they  were  repudiated 
on  this  very  ground  by  insisting  upon  their  fulfilment.  The 
company,  having,  therefore,  deliberately  adopted  the  acts  of 
Tibbs,  ought  to  be  held  responsible  for  his  acts,  of  which 
they  have  taken  advantage.  The  recent  case  of  Citizens' 
Life  Assurance  Co.  v.  Brown,  [1904]  A.  C.  423,  clearly  lays 
down  the  principle  which,  I  think,  governs  this  case.  That 
indeed  was  an  action  for  libel.  The  present  action  is  an 
action  on  the  case,  but  the  principle  is  the  same  in  both. 
Lord  Lindley  says  (at  p.  427) :  "  The  law  upon  this  subject 
cannot  be  better  expressed  than  it  was  by  the  acting  Chief 
Justice  in  this  case.  He  said:  ^Although  the  particular  act 
which  gives  the  cause  of  action  may  not  be  authorized,  still, 
if  the  act  is  done  within  the  course  of  employment  which  is 
authorized,  then  the  master  is  liable  for  the  act  of  his  ser- 
vant.' This  doctrine  has  been  approved  and  acted  upon 
by  this  Board  (in  Mackay  v.  Commercial  Bank  of  New  Bruns- 
wick, L.  R.  5  P.  C.  394;  Swire  t.  Francis,  3  App.  Cas.  106); 
and  the  doctrine  is  as  applicable  to  incorporated  companies  as 
to  individuals.  All  doubt  on  this  question  was  removed 
by  the  decision  of  the  Court  of  Exchequer  Chamber  in  Bar- 
wick  V.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  259,  which 
is  the  leading  case  on  the  subject.  It  was  distinctly  approved 
bv  Lord  Selborne  in  the  House  of  Lords  in  Houldsworth  v. 
City  of  Glasgow  Bank,  5  App.  Cas.  at  p.  326,  and  has  been 
followed  in  numerous  other  cases.''  See  also  Lindley's  Law 
of  Companies,  6  th  ed.,  p.  257,  and  the  cases  there  cited.- 

It  seems  clear  that  in  the  present  case  the  representations 
made  were  within  the  scope  of  the  agent's  employment. 
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"  An  act  is  said  to  be  within  the  scope  of  the  servant^s 
employment  when,  although  itself  unauthorized,  it  is  so 
directly  incidental  to  some  act  or  class  of  acts  which  the 
servant  was  authorized  to  do,  that  it  may  be  said  to  be  a 
mode,  though  no  doubt  an  improper  mode,  of  performing 
them.  For  an  impropriety  or  excess  on  the  part  of  the 
servant  in  the  course  of  doing  something  which  was  authorized 
the  master  will  be  responsible,  but  not  for  an  act  wholly 
unconnected  with  the  class  of  acts  which  the  servant  waia 
authorized  to  do:"  Clerk  &  Lindsell's  Law  of  Torts,  3rd  ed., 
p.  70;  Beard  v.  London  General  Omnibus  Co.,  [1900]  2  Q. 
B.  630.  "The  master^s  liability  for  the  unauthorized  torts 
of  his  servant  is  limited  to  unauthorized  modes  of  doing 
authorized  acts:"  Qracey  v.  Belfast  Tramway  Co.,  [1901] 
2  I.  K.  322;  and  it  will  make  no  difference  that  the  servant 
has  express  orders  not  to  commit  the  impropriety.  The 
master  cannot  discharge  himself  from  liability  by  giving 
instructions  to  the  servant  as  to  the  manner  in  which  his 
duty  shall  be  performed:  Limpus  v.  London  General  Omnibus 
Co.,  1  H.  &  C.  526,  538. 

I  am  of  opinion  that  the  findings  of  the  jury  in  answer 
to  questions  1,  2,  3,  and  4  and  the  undisputed  facts  of  the 
case,  if  there  were  nothing  more,  entitled  plaintiffs  to  judg- 
ment against  defendant  company. 

It  was  argued  by  counsel  that  defendant  company  were 
not  liable  because  a  corporation,  it  was  said,  is  not  liable  in 
an  action  of  slander,  citing  Marshall  v.  Central  Ontario  R. 
W.  Co.,  28  0.  B.  241;  Odgers,  3rd  ed.,  p.  435.  However 
that  may  be,  I  do  not  think  the  present  action  is  one  of 
slander.  It  is,  in  my  opinion,  an  action  on  the  case, 
although  the  pleadings  take  very  largely  the  form  of  an  action 
of  slander.    .    .    . 

[Reference  to  Ratcliffe  v.  Evans,  [1892]  2  Q.  B.  524,  and 
Riding  v.  Smith,  1  Ex.  D.  91.] 

The  present  action  is,  in  my  judgment,  not  slander,  but 
an  action  on  the  case  for  false  and  malicious  statements  made 
in  reference  to  plaintiffs'  business,  and  resulting  in  loss  to 
plaintiffs.  I  can  see  no  reason,  in  principle,  why  a  corporation 
shoidd  not  be  held  liable  in  such  a  case  for  the  acts  of  its 
servant  or  agent,  acting  within  the  scope  of  his  authority. 

It  was  urged,  however,  that  plaintiffs  must  elect  against 
which  of  the  defendants  they  will  ta^e  judgment — ^if  entitled 
against  either — but  that  they  cannot  have  it  against  both. 
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1  do  not  think  this  position  can  be  maintained.  Both 
defendants  are  wrongdoers,  one  the  master  and  one  the 
servant.  The  master  takes  advantage  of  the  servant's  acts 
and  profits  by  them,  and  is  liable  for  his  wrongdoing.  Upon 
what  principle,  then,  can  it  be  said  that  the  servant  is  not 
to  be  held  liable  for  his  wrongdoii^g  ?  It  is  a  general  rule 
in  cases  of  tort  that  all  persons  concerned  in  the  wrong  are 
liable  to  be  charged  as  principals.     .     .     . 

[Reference  to  Barwick  v.  English  Joint  Stock  Bank, 
L.  R.  2  Ex.  259;  Swift  v.  Winterbottem,  L.  R.  8  Q.  B.  244; 
Mackay  v.  Commercial  Bank  of  New  Brunswick,  L.  B.  5 
P.  C.  394;  Swire  v.  Francis,  3  App.  Cas.  106;  Clei*k  &  Land- 
selFs  Law  of  Torts,  3rd  ed.,  pp.  56,  57,  69,  70;  Limpus  v. 
London  General  Omnibus  Co.,  1  H.  &  C.  526.] 

Doubtless,  where  the  tortious  act  is  done  for  some  ulterior 
motive,  e.g.,  to  gratify  personal  spleen,  and  not  in  the  interest 
of  his  employer,  his  principal  is  not  liable:  Croft  v.  Alison, 
4  B.  &  Aid.  590.  It  is  not  pretended  in  the  present  case 
that  any  ulterior  motive  induced  the  act. 

It  was  further  urged  by  Mr.  Riddell  that,  inasmuch  as 
defendant  company  had  not  made  a  profit  out  of  the  tran- 
saction, they  were  not  liable  to  the  amount  of  damages  found 
against  defendant  Tibbs.  But  this,  I  think,  is  not  so.  The 
true  measure  of  the  master's  liability  is  the  same  -as  if  the 
act  had  been  committed  by  himself,  and  is  the  amount  of 
loss  suffered  by  plaintiffs  by  reason  of  the  servant^s  wrongful 
act:  Clerk  &  LindselPs  Law  of  Torts,  3rd  ed.,  p.  80. 

It  was  also  urged  on  behalf  of  defendant  company  that 
judgment  having  been  entered  against  Tibbs,  that  was  a  bar 
to  further  judgment  against  the  company:  Willcocks  v. 
Howell,  8  0.  R.  576.  It  is  quite  true  that,  in  acts  of  joint 
tort,  if  one  of  the  joint  tort-feasors  be  sued  and  judgment 
recovered  against  him,  that  is  a  bar  to  further  action  against 
his  joint  tort-feasors.  But  here  the  action  was  brought 
against  both,  judgment  was  obtained  against  one,  and  plain- 
tiffs  are  now  moving  for  judgment  against  the  other.  This 
they  have  a  right  to  do:  Morel  Brothers  &  Co.  (Ltd.)  y. 
Earl  of  Westmorland,  [1904]  A.  C.  11,  at  p.  16.  In  the 
present  case,  while  the  judgment  has  been  settled  and  signed, 
it  has  not  been  entered.  I  do  not  think  there  is  anything  in 
this  objection. 

The  question  remains — ^having  regard  to  the  answer  given 
by  the  jury  to  question,  6 — whether  the  case  ought  to  be  sent 
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back  for  a  new  trial  ...  or  is  one  properly  falling 
within  Eule  615,  where  the  Court  has  before  it  all  the 
materials  necessary  for  finally  determining  the  question  in 
dispute.  Question  6  reads:  "Did  Tibbs,  in  uttering  any 
of  such  words  which  you  find  he  did  utter,  act  within  the 
scope  of  his  employment  by  the  Press  Publishing  Company, 
for  their  benefit  ?"  Answer:  "  No/'  Does  this  mean  that 
he  did  not  act  within  the  scope  of  his  employment  and  did 
not  act  for  the  benefit  of  the  company,  or  does  it  mean  that, 
although  he  acted  within  the  scope  of  his  employment, 
yet  in  doing  so  it  was  not  for  the  company's  benefit  ? 
Probably  the  former  is  what  the  jury  intended.  If  the  latter, 
then,  h\  my  view  of  the  law,  plaintiffs  would,  notwithstanding 
the  answer  to  question  6,  be  entitled  to  judgment  against  both 
defendants.  But,  assuming  the  answer  to  negative  both 
branches  of  the  question,  can  the  Court,  upon  the  findings 
of  the  jury  and  the  admitted  facts  in  this  case,  finally  deter- 
mine the  question  in  dispute  without  sending  the  case  back 
for  a  new  trial  ?     .     .     . 

[Reference  to  Hamilton  v.  Johnson,  5  Q.  B.  D.  i263; 
Yorkshire  Banking  Co.  v.  Beatson,  5  C.  P.  D.  109 ;  Lancey  v. 
Brake,  10  0.  R.  428;  Stewart  v.  Rounds,  7  A.  R.  515; 
McConnell  v.  Wilkins,  13  A.  R.  438;  Rowan  v.  Toronto 
R.  W.  Co.,  29  S.  C.  R.  7ir;  Donaldson  v.  Wherry,  29  0.  R. 
552;  Clayton  v.  Patterson,  32  0.  R.  435;  Jackson  v.  Grand 
Trunk  R.  W.  Co.,  2  0.  L.  R.  689,  32  S.  C.  R.  245;  Sibbald 
v.  Grand  Trunk  R.  W.  Co.,  18  A.  R.  184,  207;  Jones  v. 
iBowe,  L.  R.  5  Ex.  115;  Millar  v.  Toulmin,  17  Q.  B.  D. 
603;  Ogilvie  v.  West  Australian  Mortgage  and  Agency  Cor- 
poration,   [1896]    A.   C.  257.] 

It  is,  perhaps,  difficult  to  reconcile  all  the  Canadian 
cases  with  the  later  English  cases  ...  as  to  when  the 
power  given  by  Rule  615  ought  to  be  exercised.  But,  having 
regard  to  the  facts  in  each  particular  case  and  the  manifest 
object  of  the  Rule,  it  would  seem  to  be  proper  to  exercise  the 
power  there  .given  in  any  case  in  which,  upon  the  facts 
known,  no  jury  would  be  justified  in  finding  a  contrary  ver- 
dict, and  where  there  is  no  reason  to  suppose  that  on  a 
second  trial  further  evidence  may  be  ad<iluced  or  that  facts 
may  be  more  fully  brought  out  which  may  change  the  result, 
and  provided  all  necessary  materials  are  before  the  Court 
for  finally  determining  the  question  at  issue  between  the 
parties.    The  Court  is  not  justified  in  discarding  the  findings 
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of  a  jury  simply  because  it  is  dissatisfied  with  them,  nor 
can  the  Court  be  substituted  for  a  jury  in  determining  the 
facts,  where  there  is  reasonable  evidence  pro  and  con,  that 
ought  to  be  submitted  to  a  jury. 

In  the  present  case,  takiiig  the  view  that  I  do  of  the 
liability  of  defendant  company  for  the  acts  of  their  agent, 
and  it  being  clear  that  the  agent  was  acting  in  the  course  of 
his  employment  in  canvassing  for  subscriptions,  although  he 
made  statements  which  were  not  authorized  by  the  com- 
pany, no  finding  such  as  is  made  in  answer  to  question  6  can 
be  sustained,  nor  is  there  any  reason  to  think  that  new  light 
can  be  thrown  upon  the  case  by  a  new  trial.  There  can, 
therefore,  be  no  object,  so  far  as  I  can  see,  in  sending  the 
case  back  for  a  new  trial,  when,  upon  the  view  taken,  only 
one  result  ought  to  follow. 

I  am,  therefore,  of  the  opinion  that  judgment  should  be 
entered  against  both  defendants  with  costs,  and  that  plain- 
tiffs' appeal  should  be  allowed  with  costs,  and  the  appeal  of 
defendant  Tibbs  be  dismissed  with  costs. 


Boyd,  C,  Teetzel,  J.  May  16th,  1905. 

ELECTION  COURT. 

Re  SAULT  STE.  MARIE  PROVINCIAL  ELECTION. 

• 

Parliamentary  Elections  —  Corrupt  Practices  —  Summary 
Trial  of  Offenders — Jurisdiction  over  Foreigners — Service 
of  Summonses  in  Foreign  Country — Application  of  Con, 
Rule  162  (e) — Furnishing  Refreshments  to  Voters — Pro- 
curing Personation  of  Voters — Procuring  Unqualified  Per- 
sons to  Vote — Providing  Free  Transportation  for  Voters — 
Transportation  by  Water — Construction  of  Statute — 
Ejusdem  Generis  Rule  —  Fines — Costs — Imprisonment — 
Evidence  of  Person  Accused — Certificate  of  Indemnity. 

vSummonses  against  Galvin,  Coyne,  Kennedy,  and  Lamont, 
for  corrupt  practices  committed  at  a  provincial  election. 

E.  E.  A.  Du  Vernet,  for  prosecutor. 

R.  McKay  and  W.  M.  McKay,  for  the  accused. 

The  judgment  of  the  Court  (Boyd,  ,C.,  Teetzel,  J.),  was 
delivered  by 

Boyd,  C.  : — The  preliminary  objection  in  the  cases  of 
Galvin  and  Coyne  as  to  want  of  jurisdiction  ought  not  to 
prevail.     These  persons,  claiming  to  be  American  citizens, 
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have  thought  proper  to  intervene  in  the  conduct  of  the  Sault 
Ste.  Marie  provincial  election,  and  have  been  proved  to  have 
committed  illegal  and  corrupt  acts  in  connection  therewith. 
The  fact  of  foreign  nationality  or  residence  is  the  only  mat- 
ter which  can  be  urged  to  exempt  them  from  the  penal  con- 
sequences of  their  violation  of  the  statute.  But  they  have 
attorned  to  the  jurisdiction  of  the  Ontario  Court  by  promot- 
ing and  committing  unlawful  acts  affecting  the  public  elec- 
tion, which  were  consummated  within  the  territorial  boundary 
of  the  province.  We  are  satisfied  that  both  objectors  are 
aware  of  the  summonses  and  might  have  been  present  in  per- 
son had  they  so  desired,  and  we  are  empowered  to  pronounce 
judgment  in  their  absence:  Election  Act,  sec.  188  (5).  Each 
fiummons  was  personally  served  on  these  persons  when  out 
of  the  jurisdiction,  and  the  complaint  is  as  to  torts  or 
violations  of  the  Election  Act  committed  within  the  juris- 
diction of  the  province.  It  was  argued  that  there  was  no 
rule  or  practice  permitting  service  in  such  cases  outside  of 
Ontario.  Con.  Rule  162  (e)  applies  to  a  tort  within  the 
jurisdiction,  and  this  Rule  is  made  applicable  to  proceed- 
ings in  the  Election  Courts  by  Rule  LXIV.,  passed  23rd 
December,  1903,  by  the  Judges  of  the  Court  of  Appeal  for 
Ontario,  under  the  authority  conferred  by  R.  S.  0.  1897  ch. 
11,  sees.  112,  113. 

As  to  Patrick  Galvin  it  is  proved  that  he  furnished  meat 
and  drink  and  refreshment  to  voters  while  going  to  and 
returning  from  the  polls  within  the  jurisdiction  of  the  Court, 
in  going  to  Michipicoten  Harbour  and  Helen  Mines  and 
returning  therefrom  on  26th,  27th,  and  28th  October,  1903, 
contrary  to  sec.  162  of  the  Election  Act.  We  further  find 
Galvin  guilty  of  having  aided  and  abetted,  counselled  and 
procured,  the  commission  of  the  offence  of  personation  of 
voters,  contrary  to  the  provisions  of  sec.  167  of  the  Act,  and 
of  having  induced  and  procured  persons  to  vote  at  the  elec- 
tion knowing  that  they  had  no  right  so  to  vote.  For  this 
offence  a  penalty  of  $100  is  imposed.  For  the  former  offence 
p  penalty  of  $200  is  imposed:  see  sec.  162  (1)  and  sec.  188 
(7)  of  the  Act.  The  costs  of  and  incidental  to  this  prose- 
cution to  be  paid  by  Galvin  after  taxation.  The  prose- 
cutor electing  to  recover  these  amounts  by  process  sued  out 
of  the  High  Court,  the  payment  thereof  by  Galvin  is  ordered 
forthwith. 

As  to  William  Coyne,  we  find  it  proved  that  he  provided 
free  transportation  for  voters  on  the  railway  from  Michipi- 
coten Harbour  to  Wawa  and  return  transportation  on  the 
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said  railway  free  of  charge.  The  penalty  of  $100  is  imposed, 
pursuant  to  sec.  165  of  the  Act,  and  costs  of  prosecution. 
We  find  it  proved  also  that  Coyne  provided  for  the  giving  of 
?neat^  drink^  i\.freshments^  and  provisions  in  a  miscellaneous 
manner  to  voters  during  the  election  for  the  purpose  of 
influencing  per-oiis  to  vote,  and  for  this  the  penalty  of  $200 
is  imposed  with  all  costs  of  and  incident  to  the  prosecution. 
These  sums,  as  the  prosecutor  elects,  to  be  recovered  as  in  the 
case  of  Galvin.  We  do  not  find  that  any  penalty  can  be 
imposed  for  the  free  transportation  provided  by  Coyne  by 
means  of  the  steamer  "Minnie  M."  The  statute  contem- 
plates  transportation  by  land  and  not  on  water.  "  Bailway, 
cab,  carl,  waggon,  sleigh,  carriage,  or  otiier  conveyance,*' 
are  the  words  used,  and,  on  the  principle  of  noecitur  a  sociis, 
the  last  larger  word  "conveyance"  cannot  be  so  enlarged 
as  to  take  in  a  steam  vessel  propelled  on  the  water.  See  sec. 
165  (1),  (2),  (3),  of  the  Election  Act. 

As  to  Kennedy,  his  own  evidence  exculpating  himself  is 
more  than  countervailed  by  independent  evidence  given  by 
the  prosecutor.  Kennedy  was  put  in  charge  of  the  boat  and 
its  supplies,  and  on  reaching  Canadian  waters  these  supplies 
of  provisions  and  drink  were  furnished  free  to  the  voters  on 
board  both  before  and  after  and  on  the  polling  day.  For 
this  Kennedy  is  responsible,  and  he  is  found  guilty  under 
see.  162  of  the  Act,  and  a  penalty  of  $200  and  costs  is  im- 
posed. He  is  also  guilty  of  assisting  in  the  personation 
of  voters  and  procuring  and  inducing  those  to  vote  who 
had  no  right  so  to  do,  contrary  to  sees.  167  and  168  of  the 
Act,  and  for  this  a  penalty  of  $100  and  costs  is  imposed. 
Each  of  these  fines  and  costs,  if  not  paid  within  one  week 
after  taxation  of  the  costs,  shall  be  enforced  by  imprisonment 
of  Kennedy  for  6  months  in  the  Central  prison  unless  the 
amount  of  the  penalties  and  costs  shall  be  sooner  paid:  see  sec- 
188  (11),  (15). 

Upon  the  summons  issued  calling  on  J.  B.  Lament  to 
f^hcw  cause  why  he  should  not  be  found  guilty  of  certain 
allogod  corrupt  practices  under  the  Election  Act  of  Ontario — 
siK'li  as  illegally  paying  railway  fares  of  voters  and  provid- 
ing rc^freshment  for  voters,  contrary  to  the  statute,  and  for 
bribing  certain  voters — the  only  evidence  taken  was  that  of 
the  person  accused,  which  was  given  under  the  general 
objection  raised  by  his  counsel  that  he  should  not  be  called 
on  to  criminate  himself.  We  directed  him  to  give  evidence, 
and]  he  did  so,  making  personally  no  objection  to  answer 
any  of  the  questions  a4ked.      His  own  evidence  is  sufiScient 
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to  shew  that  he  has  in  some  respects  acted  in  contravention 
of  the  provisions  of  the  Election  Act,  and  is  exposed  there- 
under to  certain  punishment  in  the  way  of  penalties.  It 
was  argued  that  his  evidence  was  tuken  under  the  provisions 
of  the  general  Act  as  to  testimony,  4  Edw.  VII.  ch.  10,  sec. 
21  (0.),  by  which  it  is  provided  that  no  one  shall  be  excused 
from  answering  on  the  ground  of  possible  self-incrimination, 
provided  that  he  objects  to  answer  on  that  ground.  The 
general  daim  of  privilege,  however,  was  made  on  behalf  of 
Lamont.by  his  counsel  at  the  outset,  and,  besides  this,  the 
provisions  of  the  general  Evidence  Act  do  not  derogate  from 
or  supersede  the  special  and  particular  provisions  of  the  Elec- 
tion Act  as  to  the  investigation  of  corrupt  practices  andl  the 
trial  of  persons  connected  therewith.  By  the  Election  Act 
the  person  examined  is  not  excused  from  answering  on  the 
ground  of  possibly  or  surely  inculpating  himself;  he  must 
answer,  but  his  testimony  is  not  to  be  used  against  himself  in 
that  inquiry,  and,  if  he  answers  truly,  he  is  entitled  to  claim 
a  certificate  of  indemnity:  sec.  189  (a)  and  (b).  The  new 
section  of  the  Evidence  Act  applied  only  to  cases  where  "  but 
for  the  section  the  witness  would  have  been  excused  from 
answering,"  and  this  is  manifestly  not  such  a  case,  where  the 
evidence  is  by  the  prior  Election  Act  compellable.  Lament, 
having  answered  truly  (so  far  as  we  can  judge)  all  the  ques- 
tions put  to  him,  is  entitled  to  be  indemnified  against  any 
penal  results  which  might  otherwise  follow  from  the  dis- 
closures he  has  made,  and  he  cannot  in  this  proceeding  be 
convicted  on  his  own  testimony,  and  against  him  there  is 
no  other.    He  gets  his  certificate  and  pays  no  costs. 


May  17th,  1905. 
divisional  couet. 

DONOVAN  V.  TOWNSHIP  OF  LOCHIEL. 

Nuisance — Fouling  Watercourse — Ditch  Constructed  io  Carry 
Refuse  from  Factory — Liability  of  Municipality — Tres^ 
pass — Local  Board  of  Health. 

Appeal  by  defendants  from  judgment  of    Street,  J., 
ante  222. 

J.  Leitch,  K.C.,  for  defendants. 

D.  B.  Maclennan,  K.C.,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel> 
J.),  dismissed  the  appeal  with  costs. 

VOL.  V.  O.W.B.  NO.  20 — 49  + 
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OsLER,  J.A.  May  17th,  1905. 

C.A.— CHAMBERS. 

CLIPSHAM  V.  TOWN  OF  ORIIiLIA. 

Court  of  Appeal — L&ave  to  Appeal  from  Order  of  Divisional 
Court — Trifling  Amount— Questions  of  Fact — Contro- 
vertible Decision  below — End  to  Litigation. 

Motion  by  plaintiff  for  leave  to  appeal  from  order  of  a 
Divisional  Court,  ante  298,  reversing  the  judgment  of  Anglin, 
J.,  at  the  trial,  4  0.  W.  E.  121. 

F.  E.  Hodgins,  K.C.,  for  plaintiff. 

E.  F.  B.  Johnston,  K.G.,  for  defendants. 

OsLER,  J.A.: — 1  think  leave  to  appeal  should  not  be 
granted.  The  judgment  is  for  $75  only,  and  oould  not  be 
mcreased  even  were  the  proposed  appeal  to  be  successful. 
The  question  is,  whether  there  are  special  reasons  for  treat- 
ing the  case  as  exceptional  and  allowing  a  further  appeal: 
4  Edw.  VII.  ch.  11,  sec.  76  (1)  (g). 

It  is  said  that  actions  are  pending  at  the  suit  of  other 
persons  arising  out  of  the  facts  on  which  plaintiff  relies  to 
maintain  this  action.  It  does  not,  however,  appear,  nor 
indeed  was  it  asserted,  that  these  actions  were  to  abide  the 
event  of  this  action.  In  them  the  facts  may  be  more  fully 
brought  out,  and  further  evidence  given  in  support  of  the 
contention  that  defendants  were  in  fact  Tn^nfAining  the 
temporary  dam  which  caused,  as  it  is  said,  the  injuries  of 
which  plaintiff  complains,  or  that  it  was  maintained  on 
defendants^  property  after  notice  to  them  to  remove  it,  or 
that  it  was  or  was  not  a  necessary  part  of  the  works  which 
defendants  were  authorized  to  construct^  and  which  they  took 
over  from  their  contractor. 

The  questions  on  which  the  judgment  of  the  Divisional 
Court  is  founded  are  very  much,  if  not  altogether,  questions 
of  fact.  It  is  contended  that  the  Court  took  a  wrong  view 
of  these  facts  upon  the  evidence;  but,  where  the  amount 
involved  is  so  trifling,  I  doubt  if  that  can  be  regarded  as 
a  special  reason  for  treating  the  case  as  exceptional  and 
allowing  further  litigation,  at  all  events  in  the  absence  of 
some  clear  indicatioa  of  mistake  or  error  in  dealing  with  the 
evidence  as  a  whole,  or  unless  it  is  plausibly  shewn  that  on 
no  reasonable  view  of   the  case   ought  the   Court   to   have 
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arriyed  at  the  condusion  complained  of  upon  the  facts  as 
presented. 

•  So^  too,  as  regards  the  questions  of  law.  The  motive  of 
every  appeal  is,  or  ought  to  be,  that  the  decision  complained 
of  is  wrong  in  law  upon  the  facts  proved  or  which  ought  to 
be  taken  to  be  proved.  Yet  it  is  now  an  accepted  principle 
that  in  many  cases  interest  reipublics  that  litigation  should 
cease  at  some  stage  short  of  the  ultimate  general  court  of 
appeal;  even  though  the  decision  in  the  particillar  instance 
may  be  open  to  doubt.  I  do  not  say  that  is  so  in  this 
case.  I  only  say  that  where  the  amount  at  stake  is  very 
email,  the  fact  that  the  decision  either  on  the  facts  or  the 
law  may  be  thought  controvertible  is  not  by  itself  a  special 
reason  for  treating  the  case  as  exceptional  and  allowing  a 
further  appeal. 

The  case  of  Attorney-General  v.  Todd-Heatley,  [1897] 
1  Gh.  560,  referred  to  by  Mr.  Hodgins,  was  the  case  of  a 
prosecution  at  the  suit  of  the  Grown  for  the  abatement  of 
a  nuisance,  and  is  not  opposed  to  the  authorities  cited  by  the 
Chancellor  in  the  last  paragraph  of  his  judgment  (ante 
302)  as  to  what  is  necessary  in  the  case  of  an  action  at  the 
8uit  of  a  private  person  against  one  on  whose  land  a  nuis- 
ance created  by  a  former  owner  is  continued. 

Motion  dismissed  vdth  costs. 


Cartwright,  Master.  May  18th,  1905. 

chambers. 

WALLACE  V.  ORDER  OP  RAILROAD  TELEGRAPHERS. 

Writ  of  Summons — Service  on  Unincorporated  Foreign  Associ- 

aiion — Parties — Service  on  Officers. 

Motion  by  defendants  to  set  aside  service  of  writ  of  sum- 
mons. 

J.  G.  O'Donoghue,  for  defendants. 

W.  J.  Tremeear,  for  plaintiflEs. 

The  Master  : — Defendants  are  an  unincorporated  mutual 
benefit  association,  having  their  office  at  St.  Louis,  Missouri. 
Li  July,  1893,  they  received  a  certificate  under  R.  S.  0.  1897 
ch.  203,  sec.  10,  sub-sec  3  (a),  exempting  them  from  the 
operation  of  that  Act.    The  certificate  is  still  in  force. 
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On  9th  June,  1900,  a  certificate  of  membership  was  issued 
to  one  Vincent,  by  which  it  was  agreed  that,  subject  to  cer^ 
tain  conditions  therein  set  out,  the  mutual  benefit  depart- 
ment of  defendants,  on  proof  of  death  of  Vincent,  would  pay 
to  plaintiffs  such  sum  (not  exceeding  $500)  as  should  be 
realized  from  an  assessment  levied  on  account  of  sudi  death. 
It  was  further  provided  that  "  this  certificate  is  issued  and 
delivered  and  any  claim  thereunder  shaU  be  payable  at  the 
office  of  th^  said  mutual  benefit  department  in  St.  Louis, 
Missouri,  and  not  elsewhere/' 

Vincent  having  died,  plaintiffs  commenced  an  action  to 
recover  the  amount  payable  under  the  oertiflcate.  The  writ 
of  sximmons  was  served  on  Mr.  Campbell,  the  third  vice- 
president,  who  resides  at  Toronto,  and  also  on  D.  L.  Shaw, 
assistant  secretary-treasurer,  at  London.     .     .     . 

The  position  of  such  unincorporated  associations  was  con- 
sidered to  some  extent  in  the  case  of  Wintemute  v.  Brother- 
hood of  Railroad  Trainmen,  27  A.  R.  524.  The  effect  of 
that  decision  seems  to  be  that  such  bodies  are  exempt  from 
the  provisions  of  the  Acts  relating  to  insurance.  The  ques- 
tion of  service  was  not  dealt  with.  It  woidd  seem,  however, 
to  follow  from  the  recent  judgment  in  Metallic  Roofing  Co. 
of  Canada  v.  Local  Union  No.  30,  9  0.  L.  R.  171,  ante  95, 
that  the  motion  in  the  present  case  must  prevail.     .    .     . 

Though  the  point  was  not  in  question,  it  would  seem 
probable  that,  in  some  ciroumstances,  plaintiffs  might  have 
recourse  to  Rule  200.  But  this  must  remain  for  future  con- 
sideration.    .     .     . 

The  motion  must  be  granted. 

But,  as  the  point  is  new,  the  costs  will  be  in  the  cause. 

Britton,  J.  May  18th,  1905. 

chambers. 

Re  manning  v.  GORRIE. 

Division  Court — Jurisdiction — Account  Involved — Balance  of 
Unsettled  Account  over  $400 — Prohibition. 

Motion  by  defendant  for  prohibition  to  the  10th  Division 
Court  in  the  county  of  York. 

G.  Grant,  for  defendant. 

A.  G.  Slaght,  for  plaintiff. 
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Britton,  J. : — ^The  claim  presented  to  the  10th  Division 
Court  and  sued  upon  there  is  for  a  balance  upon  a  contract 
for  building  a  house,  and  is  put  as  follows: 

To  amount  of  contract  price $930 

By  cash  paid  on  account 835 

Balance $95 

According  to  Be  Lott  v.  Cameron,  29  0.  R.  at  p.  72,  this 
does  not  disclose  on  the  face  of  the  proceedings  want  of  jur- 
isdiction. 

At  the  trial,  apparently,  the  claim  was  not  considered  as 
a  settled  balance  which  plaintiff  was  entitled  to  recover  with- 
out going  into  the  account. 

PlaintiflE's  affidavit  for  speedy  judgment  does  not  state  his 
claim  as  balance  on  settlement,  but  simply  $95  for  materials 
furnished  and  work  done  in  connection  with  house,  etc. 

On  the  trial  judgment  was  given  for  plaintiff  for  $60. 

Plaintiff  now  says  that  the  balance  was  not  $95,  but 
$87.50,  for  which  he  should  have  sued. 

The  certificate  of  the  Judge  presiding  in  the  Division 
Court  is  that  he  held  that  there  was  jurisdiction  by  reason  of 
defendant  signing  the  contract  produced  at  the  trial,  fixing 
the  amount  at  $930,  and  this  he  considered  as  settling  and 
determining  the  account  between  the  parties  at  $930  so  as 
to  make  the  amount  now  claimed  not  an  imsettled  account 
of  over  $400  under  sec.  79  of  the  Division  Courts  Act,  but  a 
balance  of  a  settled  accoimt,  which  he  held  may  be  any  amount 
so  long  as  it  is  settled  between  the  parties  by  their  contract 
or  otherwise. 

The  learned  Judge  was,  in  my  opinion,  wrong  in  this. 
It  is  a  case  where,  if  only  discretionary  to  grant  prohibition 
by  reason  of  want  of  jurisdiction  not  appearing  on  the  face 
of  the  proceedings,  I  should  exercise  the  discretion  in  favour 
of  making  the  order.  Kreutziger  v.  Brox,  32  0.  B.  418, 
seems  to  me  in  point. 

Order  to  go  for  prohibition,  with  costs,  which  I  fix  at  $20. 
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Teetzel,  J.  May  18th,  1905. 

WEEKXiY  OOUBT. 

Re  BARRETT. 

WiU—Oifts  to  Religious  Societies— CharUdbJs  Uses— Time  of 
Execution  of  Wm^-Computation  of  Six  Months— BeHigious 
Institutions  Act — Special  Act — Provisions  as  to  Execution 
of  WiU  Six  Months  before  Death— Repeal  by  Mortmain 
Act  of  1892  (5.  S.  0.  ch.  112)— '' Land''— Proceeds  of 
Sale— Mortmain  Act  of  1902— Effect  of. 

Motion  by  executors  under  Rule  938  for  order  dedaring 
construction  of  will  of  Deniza  Jane  Barrett,  deceased,  the 
question  for  determination  being,  whether  the  gifts  to  the 
trustees  of  the  Regular  Baptist  Church  at  Port  Rowan,  the 
Regular  Baptist  Home  Missionary  Society,  and  the  Regular 
Baptist  Foreign  Missionary  Society,  were  valid. 

C.  F.  W.  Atkinson,  Port  Rowan,  for  executors. 

H.  L.  Drayton,  for  charitable  devisees  and  legatees. 

G.  P.  Shepley,  K.C.,  C.  P.  Smith,  and  A.  H.  Badkhouse, 
Aylmer,  for  other  legatees. 

Teetzel,  J.: — The  estate  consists  of  $3,900  realty  and 
$6,041  personalty. 

The  will  was  exec\|.ted  on  4th  December,  1903,  and  the 
testatrix  died  on  4th  June,  1904,  and  one  question  raised 
upon  the  motion  was  as  to  whether  the  full  period  of  6 
months  had  elapsed  between  the  making  of  the  will  and  the 
death  of  the  testatrix;  but  I  do  not  consider  it  necessary  to 
determine  that  question,  in  my  view  of  the  effect  of  the  pro- 
visions of  the  Mortmain  and  Charitable  TJses  Act,  R.  S.  O. 
1897  ch.  112,  and  the  Mortmain  and  Charitable  Uses  Act, 
1902. 

The  testatrix  gave  and  devised  all  her  real  and  personal 
estate  to  her  executors  and  trustees,  to  ^ell,  and,  after  payment 
of  certain  small  legacies  and  debts  and  expenses,  ...  to 
keep  the  residue  of  the  moneys  realized  .  .  .  and  invest 
it  in  government  bonds  or  other  securities  allowed  by  the 
laws  of  Ontario,  and  to  pay  the  interest  thereon  to  the  trustees 
from  time  to  time  of  the  Regular  Baptist  Church  at  Port 
Rowan,  upon  certain  conditions,  and  on  failure  of  complianca 
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with  the  conditions,  to  pay  one-half  of  the  moneys  to  the 
Begular  Baptist  Home  Missionary  Society  and  the  other  half 
to  the  Begular  Baptist  Foreign  Missionary  Society  for  their 
sole  use. 

By  50  Vict.  ch.  91  (0.)  the  said  Missionary  Societies  or 
''Boards''  ...  are  authorized  to  receive  gifts  and 
devises  of  real  and  personal  property,  "provided  that  no 
gift  or  devise  of  any  real  estate  or  of  any  interest  therein 
^all  be  yalid  unless  made  by  deed  or  will  executed  by  the 
donor  or  testator  at  least  6  months  before  his  death.'' 

Section  24  of  B.  S.  0.  1897  ch.  307,  being  the  Act  re- 
specting the  Property  of  Beligious  Institutions,  provides  that 
any  religious  society  may,  by  the  name  thereof  or  in  that  of 
trustees,  etc.,  take  by  gift  or  devise  any  lands,  eta,  "  if  such 
gift  or  devise  is  made  at  least  6  months  before  the  death  of 
the  person  making  the  same,"  etc. 

On  the  assumption  that  the  full  period  of  6  months  had 
not  elapsed  between  the  execution  of  the  will  and  the  death 
of  the  testator,  and  assuming  also  that  the  devise  was  one  of 
"  land  "  within  the  meaning  of  R  S.  0.  ch.  112,  which  pro- 
vides that  "  land  may  be  devised  by  will  to  or  for  the  benefit 
of  any  charitable  use,"  without  any  provision  or  condition 
that  such  will  should  be  made  at  least  6  months  before  tes- 
tator's death,  Mr.  Shepley  argued  that,  notwithfitanding  said 
section,  the  above  cited  statutes  giving  the  authority  to  the 
charities  in  question  here  to  receive  devises  of  real  estate, 
subject  to  the  proviso  that  the  same  should  be  made  at  least 
6  months  before  the  testator's  death,  stiU  remained  in  force, 
andj  that  the  gifts  of  land  in  this  case,  therefore,  had  not  been 
emancipated  from  this  condition  by  virtue  of  ch.  112. 

I  am  of  opinion  that  this  argument  cannot  prevail. 

The  provisions  of  oh.  112  first  became  law  on  14th  April, 
1892,  subsequent  to  both  the  above  statutes.  The  Mortmain 
Act  9  Geo.  II.  ch.  36  aaving  been  held  to  be  in  force  in  On- 
tario, it  was  impossible  by  will  to  devise  lands  to  charitable 
uses  except  as  provided  for  by  the  Religious  Institutions  Act, 
or  by  special  Acts  such  as  50  Vict.  ch.  91,  above  cited. 

The  object  of  ch.  112  was  evidently  to  remove  every  fetter 
upon  testamentary  power  in  favour  of  any  charity,  subject 
only  to  conditions  therein  mentioned,  and  it  should  be  con- 
strued as  an  enabling  Act  and  as  impliedly  repealing  all  in- 
consistent or  repugnant  limitations  and  conditions  contained 
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in  any  previous  Act  curtailing  the  power  of  a  testator  to  make 
an  effective  devise  in  favour  of  any  charity  at  any  time. 

To  hold  that,  notwithstanding  sec.  4  of  ch.  112,  a  devise 
in  favour  of  a  religious  institution  would  fail  unless  the  will 
was  made  at  least  6  months  before  testator's  death,  would,  I 
think,  be  to  largely  defeat  the  purposes  of  the  Act. 

It  has  long  been  held  that  gifts  for  religious  purposes  are 
within  the  term  ^'charitable  gifts  or  uses:*'  see  Tyssen^s 
Charitable  Bequests,  p.  118  et  seq.;  also  Re  Johnson,  Cham- 
bers V.  Johnson,  5  0.  L.  R.  459,  1  0.  W..  R.  806,  2  0.  W.  R. 
289. 

The  6  months'  limitation  contained  in  said  two  Acts,  be- 
ing inconsistent  with  and  repugnant  to  the  provisions  of  ch. 
112  as  to  wills,  must  be  regarded  as  impliedly  repealed  there- 
by. See  In  re  Douglas,  [1905]  1  Ch.  279  .  .  .  The 
Queen  v.  Commissioners  of  Inland  Revenue,  21  Q.  B.  D.  569; 
Hardcastle^s  Statute  Law,  3rd  ed.,  pp.  330  and  334;  Max- 
well on  Statutes,  3rd  ed.,  p.  214;  Endlich  on  Statutes,  sees. 
205,  208,  230. 

The  argimient  proceeded  on  the  assumption  that  the  gift 
was  of  "  land,'^  and  I  have  so  far  dealt  with  it  in  the  same 
way.  I  think,  however,  that  the  gift  is  not  of  land,  as  in- 
terpreted by  sec.  3  of  ch.  112,  but  is  a  gift  of  "personal 
estate  arising  from  or  connected  with  land,^*  within  the  mean- 
ing of  sec.  8,  which  reads:  "Money  charged  or  secured  on 
land,  or  other  personal  estate  arising  from  or  connected  with 
land,  shall  not  be  deemed  to  be  subject  to  the  provisions  of  the 
Statutes  of  Mortmain  or  Charitable  Uses  as  respects  the  will 
of  a  person  dying  on  or  after  the  14th  day  of  April,  1892, 
or  as  respects  any  other  grant  or  gift  made  after  that  date.'' 

The  effect  of  this  section  is,  I  think,  to  enable  a  testator, 
as  in  this  case,  to  devise  his  lands  to  his  executors  to  sell  and 
to  pay  the  proceeds  to  a  charity,  freed  from  the  provisions  of 
the  Mortmain  Acts,  so  that  it  may  be  given  as  freely  to  a 
charity  as  pure  personalty  could  always  be  given. 

This  is  the  view  taken  bv  Mr.  Bristow  in  his  treatise  on 
the  English  Mortmain  Act  of  1891,  pp.  33-35. 

In  sec.  3  of  the  English  Act  "land"  is  defined  exactly 
as  it  is  in  sec.  3  of  both  the  Ontario  Acts,  namely,  "  ^  Land ' 
in  this  Act  shall  include  tenements  and  hereditaments,  cor- 
poreal or  incor|X)real,  of  any  tenure,  but  not  money  secured 
on  land  or  other  personal  estate  arising  from  or  connected 
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with  land."    But  the  English  Act  of  1891  has  not  a  section 
corresponding  with  sec.  8  of  ch.  112.    .    .    . 

[Eeference  to  In  re  Sidebottom^  [1902]  2  Ch.  389;  In 
re  Byland,  [1903]  1  Ch.  467.] 

As  against  the  right  of  the  charities  to  take,  it  was  fur- 
ther argued  that,  notwithstanding  the  provisions  of  ch.  112, 
the  power  of  a  t^tator  by  will  to  give  lands  or  personal  estate 
was  restricted  by  the  Mortmain  and  Charitable  Uses  Act  of 
1902  to  wills  made  at  least  6  months  before  the  testator^s 
death,  by  virtue  of  sub-sec.  (6)  of  sec.  7  of  that  Act.  But 
Be  Ejnney,  6  0.  L.  R.  459,  2  0.  W.  R  881,  is  a  distinct  deci- 
sion against  this  contention.  The  statute  B.  S.  0.  ch.  112 
was  based  upon  the  English  Act  of  1891,  and  the  Ontario 
statute  of  1902  was  based  upon  the  English  Act  of  1888, 
and  in  In  re  Hume,  Forbes  v.  Hume,  [1896]  1  Ch.  422,  it 
was  held  that  sec.  4  of  the  Act  of  1888,  which  corresponds 
'With  4B.  7  cof  our  Act  of  1902,  was,  so  far  as  it  applied  to 
wills,  inconsistent  with  and  repealed  by  sec.  6  of  the  Act  of 
1891,  which  corresponds  with  sec.  4  of  ch.  112,  and  remains 
in  force  only  so  far  as  it  is  applicable  to  deeds. 

The  legislature  of  Ontario  in  enacting  our  statute  of 
1902  from  the  English  Act  of  1888,  after  having  enacted  ch. 
112  based  upon  the  English  Act  of  1891,  which,  as  construed 
by  In  re  Hume,  had  repealed  sec.  4  of  the  Act  of  1888,  so  far 
as  respected  wills,  presumably  had  this  fact  in  mind  wh^n  in 
sec.  1  of  the  Act  of  1902  it  was  provided  that  the  Act  should 
be  read  as  part  of  B.  S.  0.  ch.  112,  and  when  introducing 
sec.  7,  corresponding  to  sec.  4  of  the  English  Act  of  1888, 
by  the  words  *' subject  to  the  provisions  of  the  Ecvised 
Statutes  chapter  112/*  etc. 

The  result  ...  is,  I  think,  to  put  our  two  Acts 
practically  in  the  same  position  as  the  two  English  Acts 
stand,  as  determined  by  In  re  Hume,  and  therefore  sec.  7 
of  the  Act  of  1902  does  not  apply  to  wills,  but  only  to  assur- 
ances inter  vivos.      See  Be  Kinney,  above  cited. 

The  declaration  will,  therefore,  be  in  this  case  that  the 
gifts  to  the  charities  are  valid. 

The  costs  of  all  parties  to  be  paid  out  of  the  estate. 


VOL.  V.  O.W.B.  NO.  20— 49a 


794  ^'^^'  Ol^TAKW    WEEKLY  REPORTER^ 

Teetzel,  J.  May  18th,  1905. 

weekly  ooubt. 

Re  HUTCK. 

WiU—Oift  to  Religious  Sodeiy— Mortmain  Ad—''  CharitdbU 
and  Philanthropic  Purposes^' — Uncertainly  in  Objects  of 
Oift 

Motion  by  executors  under  Rule  938  for  order  dedaring 
construction  of  will  of  Thomas  Huyck  deceased. 

J.  R.  Brown,  Picton,  for  executors. 

G.  H.  Watson,  K.C.,  for  the  charitable  legatees. 

W.  E.  Middleton  and  P.  C.  Macnee,  Picton,  for  other 
beneficiaries. 

Teetzel,  J.:— The  will  is  dated  4th  October,  1900,  by 
which  the  testator  gave  all  his  real  and  personal  estate  to  his 
executors  upon  trust  to  sell  and  convert  into  money,  and  out 
of  the  pro(»eds  to  pay  debts,  funeral  and  testamentary  ex- 
penses, and  certain  personal  legacies,  and  then  follows  a  gift 
of  the  residue  to  the  West  Lake  Monthly  Meeting  of  Friends 
(Hicksite)  of  West  Bloomfield,  to  be  applied  in  charitable 
and  philanthropic  purposes  as  said  Monthly  Meeting 
or  Society  may  direct.  By  codicil  dated  3rd  Decem- 
ber, 1904  (the  day  before  testator's  death)  the  tes- 
tator, after  expressly  revoking  the  gift  to  the  Friends 
Society,  give-?  some  further  money  legacies,  and 
closes  his  codicil  as  follows:  "All  the  rest  and  residue 
of  my  estate  not  by  me  in  my  said  will  or  by  this  my  codicil 
thereto  disposed  of,  I  give  and  bequeath  to  the  West  Lake 
Monthly  Meeting  of  Hidksite  Friends  of  West  Bloomfield  to 
be  applied  or  expended  by  the  said  Monthly  Meeting  or 
Monthly  Meeting  or  Society  may  direct,  and  I  direct  my  said 
Society  in  charitable  and  philanthropic  purposes  as  the  said 
trustees  to  hand  over  the  said  residue  to  the  trustees  of  the 
said  Monthly  Meeting  or  to  such  committee  or  trustees  as 
the  said  Monthly  Meeting  may  appoint  to  receive  same.  And 
I  do  hereby  ratify  and  confirm  my  said  will  in  all  other 
respects.'' 

The  estate  consists  of  about  $5,800  personalty  and  $1,600 
realty. 
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The  question  for  determination  is,  whether  the  residuary 
gift  to  the  Society  of  Friends  is  valid.     .     .     . 

It  is  immaterial  under  the  present  law  whether  the  tes- 
tamentary assurance  to  a  charity  was  made  more  or  less  than 
6  months  prior  to  testator^s  death.     .    .     . 

[BeferencQ  to  Be  Barrett,  ante  790.] 

I  was  at  first  very  much  impressed  with  Mr.  Middleton's 
argument  that  this  gift  is  void  for  vagueness  and  uncertainty 
in  the  objecta  to  be  benefited,  in  other  words,  that  the  pur- 
poses of  the  gift  were  so  indefinite  as  to  make  it  impossible 
either  for  the  persons  authorized  to  distribute  or  for  the 
Court  to  make  selections  with  any  certainty,  that  the  word 
'^  philanthropic  '^  is  wide  enough  to  comprise  purposes  which 
are  not  charitable  within  the  meaning  of  that  word  adopted 
bji  the  Courts  in  considering  gifts  to  charitj*;  and  that  the 
words  "charitable''  and  "philanthropic*'  gave  a  discretion  , 
to  select  either  "charitable"  or  "philanthropic.'*    .     .    . 

[Eeference  to  Be  MacDuff,  [1896]  2  Ch.  451;  Be  Jar- 
man,  8  Ch.  D.  584;  Toronto  General  Trusts  Co.  v.  Wilson, 
26  0.  B.  671;  Ellis  v.  Shelby,  43  B.  B.  188;  Williams  v. 
Kershaw,  42  B.  B.  269;  Grimond  v.  Grimond,  21  Times  L. 
B.  323.] 

It  will  be  observed  that  in  all  these  cases  the  conjunction 
"  or  "  is  used  between  the  word  "  charitable  "  and  the  other 
descriptive  word.  I  find  no  case  where  the  word  "  and  "  has 
been  used  between  the  two  descriptive  words  in  which  the 
gift  has  not  been  sustained,  nor  is  there  any  case  where  the 
word  "  and  "  has  been  construed  as  giving  a  choice  of  purpose 
to  the  trustee,  except  Williams  v.  Kershaw,  where  3  and  not 
2  descriptive  words  were  used,  and  that  case  and  Ellis  v. 
Shelby  and  Be  Jarman  were  cited  in  In  re  Best,  [1904]  2 
Ch.  354,  in  which  it  was  held  that  the  gift  of  a  residue  upon 
trust  for  "such  charitable  and  benevolent  institutions"  as 
the  trustees  shall  determine,  is  not  void  for  uncertainty,  but 
is  a  good  charitable  gift.    .    .    . 

[Eeference  to  In  re  Sutton,  28  Ch.  D.  464.] 

In  the  present  case  I  think  charity  was  the  dominant  idea 
in  the  mind  of  the  testator,  and,  while  it  is  true  that  certain 
purposes  may  be  philanthropic  and  not  charitable  in  the 
ordinary  sense,  it  is  common  knowledge  that  many  subjects 
for  benefaction  are  both  charitable  and  philanthropic.  For 
subjects  possessing  these  common  attributes  reference  need 
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only  be  made  to  many  yalid  charitable  uses  specified  in  sec. 
6  of  the  Mortmain  and  Charitable  TTses  Act  of  Ontario^  1902, 
.  .  .  Without,  therefore,  discussing  either  the  scope  or 
the  limitation  of  the  meaning  of  either  of  these  words,  I 
think  that  ^^  charitable ''  was  the  controlling  word  in  the 
mind  of  the  testator,  and  that  it  governs  the  whole  gift, 
which  can  with  certainty  be  administered  either  by  the  per- 
sons charged  with  selecting  the  purposes  or  by  the  Court. 

Bef erence  may  also  be  had  to  In  re  Hunte] ,  [1897]  1  Ch. 
618;  In  re  Douglas,  35  Ch.  D.  472. 

Order  declaring  the  gift  of  the  residue  m  the  codicil  a 
valid  gift    Costs  of  all  parties  to  be  paid  out  of  the  estate. 


Anglin,  J.  May  18th,  1905. 

TRIAL. 

BLUMBNSTIEL  v.  BDWABDS. 

Set-off — Claim  and  Counterclaim  —  Costs  —  Powers  of  Trial 
Judge— Rules  263,  1130,  1165—8oliciLor's  Lien. 

Settlement  of  minutes  of  judgment  pronounced  after  trial 
of  action  and  counterclaim  with  a  jury. 

G.  M.  Clark,  for  plaintiflEs. 

B.  McKay,  for  defendant. 

Anglin,  J.: — Plaintiffs  sued  upon  promissory  notes  for 
$1,506.30.  Defendant  did  not  dispute  his  liability  upon 
these  notes,  but  counterclaimed  for  damages  for  malicious 
prosecution,  and  was  awarded  by  the  jury  the  sum  of  $300. 
Judgment  was  ordered  to  be  entered  for  plaintiffs  for  their 
debt  and  costs  of  action.  I  directed  that  against  this,  pro 
tanto,  shall  be  set  off  defendants  verdict  and  his  costs  of 
counterclaim. 

Upon  settlement  of  the  judgment  two  questions  have 
arisen:  (a)  as  to  whether  I  intended  such  set-off  to  be  effec- 
tive notwithstanding  auy  lien  for  costs  which  defendants 
solicitors  may  claim ;  (b)  if  so,  whether,  in  view  of  Bule  1165, 
I  had  power  to  so  direct. 


BLUMENi^TItlL  v.  EDWARDS.  797 

Under  fiule  253  (Kule  375  of  1888  and  169  of  the  0.  J. 
Act  of  1881)  my  power  as  trial  Judge  to  direct  any  set-off 
which  I  deem  necessary  or  proper  to  do  complete  justice  be- 
tween the  parties  litigant,  seems  to  me  abundantly  clear: 
Brown  v.  Nelson,  11  P.  R.  at  p.  126.  My  discretion  as  to  the 
disposition  of  these  costs,  conferred  by  Rule  1130,  seems  to  be 
unfettered.  I  have  never  understood  Rule  1165  to  interfere 
with  or  diminish  it.  No  doubt,  where  the  judgment  at  the 
trial  does  not  direct  a  set-off,  the  taxing  officer's  power  to 
allow  it  is  comparatively  restricted,  as  is  also  ihat  of  a  Judge 
in  Chambers:  Molsons  Bank  v.  Cooper,  18  P.  R.  396;  Link 
V.  Bush,  13  P.  R.  425.  All  the  authorities  cited  deal  with 
the  jurisdiction  of  the  taxing  officer  and  of  the  Court  on 
appeal  from  him,  where  no  set-off  has  been  directed  by  the 
judgment  under  which  the  taxation  is  had.     .     .     . 

This  is  eminently  a  case  in  which  the  solicitors  under- 
taking the  business  of  the  counterclaim  should  have  satisfied 
IhemBelves  of  their  client^s  ability  to  pay  them  for  it:  Pringle 
V.  Gloag,  10  Ch.  D.  676.  They  knew  of  his  liability  to  plain- 
tiffs for  a  large  sum  of  money.  With  that  knowledge,  they 
chose  to  counterclaim  in  the  very  action  in  which  plaintiff 
sought  recovery  of  his  debt.  The  solicitors  must  have  known 
that  it  was  highly  probable  that  the  balance  of  indebtedness 
would  turn  out  to  be  against  their  client.  That  risk  they 
incurred.  Having  taken  it,  they  cannot  now  ask  the  Court 
to  compel  plaintiffs,  to  whom  defendant  owes  a  large  balance, 
their  chances  of  collecting  which  seem  slight,  to  increase  that 
balance  by  paying  defendant's  solicitor  and  client  costs.  Hav-. 
ing,  as  I  believe,  the  power  to  prevent  such  an  injustice  being 
done  the  plaintiffs,  I  feel  bound  to  exercise  it,  notwithstanding 
whatever  hardship  it  may  seem  to  entail  on  the  solicitors.  .  .  . 
more  apparent  than  real,  because,  if  they  are  unprotected, 
they  took  the  risk  of  finding  themselves  in  that  position  with 
full  knowledge  of  the  facts. 

The  judgment  should,  therefore,  to  carry  out  my  inten- 
tion, expressly  direct  that  the  amount  recovered  by  defendant 
on  his  counterclaim  for  damages  and  costs,  shall,  notwith- 
standing any  claim  of  lien  on  the  part  of  the  solicitors,  be 
set  off  pro  tanto  against  the  sum  awarded  to  plaintiffs  for 
debt  and  their  taxed  costs. 
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Cartwright,  Master.  May  19th,  1905. 

chambers. 

HOUSTON  V.  HOUSTON. 

Yenue — Motion  to  Change  —  Convenimce  —  Expense — Scwhf 

Trial. 

Motion  by  defendants  to  change  the  place  of  trial  from 
Guelph  to  Brampton  or  Orangeville. 
W.  E.  Middleton,  for  defendants. 
C.  A.  Moss,  for  plaintiffs. 

The  Master: — This  action  was  brought  in  June,  1904, 
by  a  man  and  his  wife  to  set  aside  a  conveyance  made  by  them 
in  December,  1899,  to  their  son,  the  principal  defendant. 
At  the  time  of  the  execution  of  the  deed  in  question  the  son 
executed  what  is  called  an  annuity  deed,  by  which  certain 
benefits  were  secured  to  plaintiffs  and  to  their  children,  the 
other  defendants.  The  plaintiffs  and  the  principal  defend- 
ant reside  in  the  county  of  Peel,  but  the  other  defendants 
are  in  different  parts  of  the  province  and  one  in  the  United 
States.  There  is  no  statement  in  any  of  the  affidavits  of 
how  many  witnesses  will  probably  be  called  on  either  side. 
But,  assuming  Brampton  to  be  the  natural  place  of  trial, 
plaintiffs'  solicitor's  affidavit  states  that  the  expense  of  going 
to  Guelph  will  not  be  more  than  $1.50  for  each  witness,  and 
that  it  is  easy  to  drive  from  Caledon  to  Guelph.    .     .     . 

[Reference  to  McDonald  v.  Dawson,  8  0.  L.  R,  72,  3  0. 
W.  R.  773 ;  Saskatchewan  Land  and  Homestead  Co.  v.  Lead- 
*ley,  ante  449;  Halliday  v.  Armstrong,  3  0.  W.  R.  410.] 

In  the  present  case  the  affidavits  are  very  meagre,  especi- 
ally on  the  part  of  defendants,  and  do  not  give  sufficient  data 
to  form  a  satisfactory  judgment  on  the  question  of  conveni- 
ence. Whatever  may  be  the  truth  on  this  point,  it  is  not  to 
be  overlooked  that  this  case  can  be  tried  at  Guelph  on  26th 
June  next,  whereas,  if  the  motion  succeeds,  there  will  be  a 
delay  of  3  or  4  months.     .     .     . 

Under  all  the  facts,  the  motion  cannot  succeed.  Plain- 
tiffs should  not  be  delayed  in  having  their  rights  determined 
and  being  left  free  to  make  such  disposition  of  their  estate 
as  they  may  see  fit  if  the  impeached  conveyance  be  set  aside- 
Motion  dismissed.  Costs  in  the  cause. 
This  disposition  of  the  motion  is  made  on  the  assumption 
that  the  case  will  be  tried  at  the  ensuing  Guelph  non-jury 
sittings.  If,  for  any  reason,  this  should  not  be  done,  de- 
fendants are  to  be  at  liberty  to  move  again,  if  so  advised.  .  .  . 
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Anglin,  J.  May  18th,  1906. 

TRIAL. 

MILLOY  V.  McCLIVE. 

Mortgage — Sdle  under  Power — Surplus  Proceeds — Distribution 
— Priorities — Receiver — Second  Mortgagee — Claim  of  Re- 
ceiver for  Costs,  Chaarges,  and  Expenses—Reference — Re- 
port— Claim  to  Moneys  Paid  hy  Mistake — Res  Judicata — 
Estoppel — Amendment — Costs. 

Colin  and  EflSe  Milloy,  two  of  the  plaintiffs,  were,  sub- 
ject to  an  annuity  in  favour  of  one  Euphemia  Milloy,  the 
beneficial  owners  of  a  wharf  in  the  town  of  Niagara,  of 
which  James  Aikins,  their  co-plaintiff,  was  appointed  re- 
ceiver by  the  Court.  Defendants  McClive  and  Gilleland 
were  the  personal  representatives  of  the  former  first  mort- 
gagees of  this  property.  Defendant  Rowley  held  a  feecond 
mortgage  upon  it. 

In  1899  defendants  MoClive  and  Gilleland,  in  the  exer- 
cise of  the  power  of  sale  contained  in  the  mortgage  which 
had  devolved  upon  them,  sold  the  interest  of  plaintiffs  Colin 
Milloy  and  Effie  Milloy  in  the  mortgaged  premises,  for  $14,- 
000.  The  solicitors  for  the  mortgagee-vendors  received  the 
purchase  money,  of  which,  after  their  clients^  claim  had  been 
satisfied,  there  remained  a  surplus  of  $3,419.21.  This  they 
distributed,  paying  $2,341.98  to  plaintiff  James  Aikins  as 
receiver,  and  the  balance,  $1,077.23,  to  defendant  Rowley  as 
second  mortgagee. 

Plaintiff  Aikins  passed  his  accounts  as  receiver  before  the 
local  Master  at  St.  Catharines  on  23rd  March,  1901,  when, 
after  debiting  $2,341.98  received  from  defendants  McClive 
and  Gilleland,  and  all  other  moneys  received  by  him,  Ihere 
was  found  to  be  a  balance  due  him  of  $644.86,  which  sum 
plaintiff  Aikins  now  sought  to  recover  from  defendants,  on 
the  ground  that  his  right  as  receiver  to  pajrment  of  the  full 
amount  of  his  costs,  charges,  and  expenses,  according  to  the 
report  of  the  Master,  was  prior  to  any  claim  of  defendant 
Rowley  as  second  mortgagee,  and  should  have  been  satisfied 
in  full  before  any  moneys  were  paid  to  the  latter. 

E.  E.  A.  DuVemet  and  A.  C.  Kingstone,  St.  Catharines, 
for  plaintiff. 

G.  Lynch-Staunton,  K.C.,  and  A.  W.  Marquis,  St.  Cath- 
arines, for  defendants  McClive  and  Gilleland. 

H.  H.  Collier,  K.C.,  for  defendant  Rowley. 
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Anglin,  J.  (after  setting  out  the  facts): — The  priority 
of  the  receiver  over  the  second  mortgagee  is  in  effect,  tliough 
not  in  terms,  declared  by  the  Master's  report  of  23rd  March, 
1901,  confirmed  on  appeal  by  Robertson,  J.  Although,  by 
order  of  the  Chancellor  of  5th  October,  1900,  the  Master  had 
been  ordered  to  take  accounts,  tax  costs,  settle  priorities,  and 
report  as  to  the  proper  distribution  between  the  parties  to 
the  action  in  which  the  order  was  made — an  action  brought 
by  S.  R.  Rowley  against  James  Aikins — of  any  sum  or  sums 
arising  from  the  sale  of  the  property  in  respect  of  which 
Aikins  was  appointed  receiver  or  agent,  his  finding  is  ex- 
pressly restricted  to  a  declaration  that  Aikins  "was  and  is 
entitled  to  receive  and  retain  in  priority  to  the  claim  of 
Rowley  imder  the  said  mortgage,"  the  sum  of  $2,341.84 
which  he  had  received  from  the  first  mortgagees.  On  this 
reference  plaintiff  Aikins  and  defendant  Rowley  were  re- 
presented. Defendants  McClive  and  Gilleland  were  not 
parties  and  were  not  represented.     .     .     . 

If  the  sale  of  the  property  in  1899  is  to  be  regarded  as  an 
act  of  the  mortgagees — without  the  concurrence  or  approval 
of  the  receiver — it  would  probably  be  an  undue  interference 
and  a  contempt  of  Court.  But  this  sale  was  manifestly  had 
with  the  full  assent  of  the  receiver,  and  the  approval  of  it  by 
the  Court  may  be  inferred  from  the  order  of  the  Chancellor 
.  .  .  of  5th  October,  1900,  above  mentioned.  MeClive 
and  Gilleland  must,  therefore,  be  deemed  to  have  distributed 
the  proceeds  of  that  sale  as  delegates  or  agents  of  the  receiver. 
The  distribution  made  having  been  pursuant  to  his  directions 
and  with  his  full  assent  and  approval,  the  receiver  can  have 
no  claim  against  defendants  McClive  and  Gilleland  to  account 
for  moneys  so  paid  over.  The  action  against  them  fails  and 
must  be  dismissed  with  costs. 

In  this  view  of  the  matter  the  payment  of  $1,077.23  to 
defendant  Rowley  is  to  be  regarded  as  a  payment  by  the  re- 
ceiver himself  made  under  mistake  of  fact.  As  such,  it  is, 
to  the  extent  of  the  mistake  made,  prima  facie  recoverable. 

For  defendant  Rowley,  however,  it  is  urged  that  by  settle- 
ment made  in  November,  1901,  plaintiff  Aikins  abandoned 
any  claim  upon  Rowley  to  recover  from  him  the  balance  of 
$644.86  found  due  to  the  receiver  by  the  report  of  the  Master 
dated  23rd  March,  1901.  The  settlement  was  of  Rowley's 
appeal  to  the  Court  of  Appeal  from  the  order  of  Robertson, 
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J.,  dismissing  an  appeal  by  Rowley  from  that  report.  The 
report  had  declared  Aikins's  right  to  retain  the  $2,341.98 
which  he  had  received  from  the  proceeds  of  the  mortgage 
sale^  but  the  Master  had  expressly  refrained  from  making 
any  finding  as  to  the  respective  rights  of  Aikins  and  Rowley 
in  respect  to  the  $1,077.23  paid  to  the  latter.  I  have  before 
me  the  document  of  settlement  ...  I  am  satisfied  that 
it  was  not  intended  thereby  to  settle,  adversely  to  plaintiff 
Aikins,  any  claim  which  he  miglit  have  against  the  $1,0'<  7.23 
paid  to  Rowley. 

At  the  trial  before  me  counsel  for  defendant  Rowley 
sought  leave  to  amend  his  defence  by  adding  a  plea  that  de- 
fendants are  estopped  from  setting  up  their  present  claim 
as  against  him,  because,  under  the  order  of  the  Chancellor  of 
5th  October,  1900,  this  very  question,  amongst  others,  was 
referred  to  the  Master,  and,  if  desirous  of  disturbing  the 
status  quo,  the  plaintiffs  should  have  then  insisted  upon  an 
adjudication  of  their  present  claim.  Instead  of  doing  so, 
they  accepted  a  report  which,  contrary  to  the  requirements 
of  the  order  imder  which  it  was  made,  expressly  omits  to 
deal  with  this  question.  Upon  proper  terms  I  think  this 
amendment  should  be  allowed.  It  cannot  be  said  that  it 
was  incumbent  upon  Rowley,  as  much  as  upon  plaintiffs,  to 
see  that  the  report  of  the  Master  dealt  with  their  respective 
rights  to  this  money.  Rowley  was  in  possession,  and  was 
content  to  be  allowed  toj  remain  so.  The  plaintiffs  it  was  who 
required  relief.  Their  present  claim  in  every  sense  properly 
belonged  to  the  litigation  then  being  dealt  with,  and,  exercis- 
ing reasonable  diligence,  plaintiffs  should  have  pressed  for 
its  determination.  Having  then  failed  to  urge  this  daim, 
they  may  not  do  so  now:  Henderson  v.  Henderson,  3  Hare 
100,  at  p.  115.  Not  only  did  they  not  then  seek  it,  when  they 
had  full  opportunity,  of  which,  if  they  intended  to  raise  this 
question,  it  was  their  duty  to  take  advantage,  but  they  slept 
upon  their  supposed  rights  from  March,  1901,  until  the  com- 
mencement of  this  action  in  December,  1904.  In  the  interval 
the  position  of  matters  may  have  changed  greatly  to  the 
detriment  of  Rowley. 

In  these  circumstances,  I  think  the  action  must  be  dis- 
missed as  against  defendant  Rowley,  but,  because  of  the 
amendment  which  he  found  it  necessary  to  seek,  and  upon 
which  he  virtually  succeeds,  without  costs. 
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May  19th,  1905. 
divisional  court. 

WRIGHT  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Injury  to  Person  Crossing  Track — Failure  to  Look 
for  Train — Efficient  Cause  of  Accident — Nonsuit — Con- 
tributory Negligence, 

Appeal  by  defendants  from  judgment  of  Meredith,  J., 
upon  the  findings  of  a  jury,  in  fayoUr  of  plaintiff  in  an  ac- 
tion for  damages  for  injuries  received  by  him  owing  to  the 
alleged  negligence  of  defendants. 

At  Seaf orth  the  main  line  of  defendants  crosses  the  main 
street  at  right  angles.  Main  street  being  practically  north 
and  south. 

On  12th  July,  1904,  about  5.30  p.m.,  a  freight  train  had 
passed  east  on  the  main  track  to  a  switch  about  300  feet  east 
of  Main  street,  at  which  point  it  was  intended  that  the  train 
should  be  switched  on  to  a  siding  further  south  to  allow  of 
the  passing  of  a  passenger  train  closely  following.  There 
was  also  a  siding  north  of  the  main  track. 

Plaintiff,  driving  south  on  Main  street  with  a  team  and 
double  waggon,  had  seen  the  triedn  passing  east  from  a  distance 
variously  estimated  at  from  50  to  80  feet  north  from  the 
siding;  he  had  looked  east  but  had  not  seen  any  train  ap- 
proaching. He  then  looked  west  towards  the  passenger  train 
which  by  this  time  was  standing  at  the  station  a  distance  of 
about  150  feet  west  of  Main  street  The  engine  of  that 
train,  as  deposed  by  plaintiff,  was  blowing  off  steam  and 
making  considerable  noise.  He  continued  to  watch  the  en- 
gine, looking  towards  the  west,  until  he,  having  passed  over 
the  north  siding  and  the  main  line,  was  just  approaching 
the  south  siding  when  he  looked  east  and  found  a  freight 
train  a  few  feet  away.  His  waggon  was  struck  by  this  train, 
and  he  was  thrown  out  and  injured. 

The  reason  given  by  plaintiff  for  not  looking  to  the  east 
was  that  his  mind  was  taken  up  with  the  train  to  the  west 
and  he  was  watching  that  closely.  Evidence  was  given  that 
there  was  no  flagman  on  the  rear  of  the  backing  train,  and 
that  there  were  no  signals  given  by  whistling  or  ringing  the 
bell.  The  trial  Judge  refused  a  nons\iit,  and  defendants  gave 
evidence  that  the  conductor  of  the  freight  train  was  standing 
on  the  rear  end  of  the  traini  and  that  he  called  to  and  waved 
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his  arms  at  plaintifE  as  he  was  approaching.    Plaintiff  and 
other  witnesses  denied  this. 

The  jury  found  that  plaintiff^s  injury  was  caused  bj  de- 
fendants^ negligence,  that  the  negligence  consisted  iu  not 
using  sufficient  signals  to  attract  the  injured  man's  atten- 
tion,  and  that  the  conductor  was  not  on  the  rear  end  of  the 
train;  and  they  further  found  that  plaintiff . could  not  by 
the  exercise  of  ordinary  care  have  avoided  the  injury. 

W.  B.  Eiddell,  K.C.,  for  defendants,  contended  that  the 
evidence  established  that  the  conductor  was  upon  the  rear 
end  of  the  freight  train,  as  required  by  the  statute,  and  that, 
even  if  defendants  were  negligent,  the  cause  of  the  accident 
was  not  sudi  negligence  but  the  negligence  of  the  plaintiff 
himself:  Cotton  v.  Wood,  8  C.  B.  N.  S.  568;  Stubley  v.  Lon- 
don and  North  Western  E.  W.  Co.,  L.  R.  1  Ex.  13;  Skelton 
V.  London  and  North  Western  E.  W.  Co.,  L.  R.  2  C.  P.  531 ; 
Ellis  V.  Great  Western  R.  W.  Co.,  L.  R.  9  C.  P.  551 ;  Dublin, 
etc.,  R.  W.  Co.  V.  Slattery,  3  App.  Cas.  1155;  Nicholls  v.  Great 
Western  R.  W.  Co.,  27  U.  C.  R.  382;  Winckler  v.  Great  West- 
em  R.  W.  Co.,  18  C.  P.  250,  269 ;  Johnston  v.  Northern  R. 
W.  Co.,  34  U.  C.  R.  432;  Miller  v.  Grand  Trunk  R.  W.  Co., 
25  C.  P.  389;  Railroad  Co.  v.  Houston,  95  U.  S.  R.  697,  701 ; 
Gorton  v.  Erie  R.  R.  Co.,  45  N.  Y.  600;  Coyle  v.  Great  North- 
em  R.  W.  Co.,  20  L.  R.  Ir.  409,  418;  Grand  Trunk  R.  W. 
Co.  V.  Hainer,  Supreme  Court  of  Canada,  not  reported.  On 
the  admitted  facts  of  this  case,  if  plaintiff  had  looked  as  he 
was  approaching  the  track,  he  must  have  seen  the  train,  and 
he  is  in  the  same  position  as  though  he  had  looked.  It  is 
admitted  that  if  he  had  seen:  the  train  he  could  and  would 
have  stopped  his  horses,  and  therefore  it  is  not  a  case  of  con- 
tributory negligence  properly  speaking,  but  a  case  where  the 
efficient  cause  of  the  accident  is  the  negligence  of  plaintiff 
himself:  Cohen  v.  Hamilton  Street  R.  W.  Co.,  4  0.  W.  R. 
19;  Gosnell  v.  Toronto  R.  W.  Co.,  4  0.  W.  R.  213;  Gallinger 
V.  Toronto  R.  W.  Co.,  4  0.  W.  R.  522,  8  0.  L.  R.  698.  A 
new  trial  should  not  be  ordered.  The  judgment  should  be 
entered  for  the  defendants.  The  case  of  Champagne  v. 
Grand  Trunk  K.  W.  Co.,  ante  218,  turned  upon  the  fact  that 
the  plaintiff  did  not  know  that  he  was  near  a  railway  track, 
as  he  was  travelling  on  a  very  dark  night  and  the  railway  not 
in  view.  [Boyd.  C. — It  was  that  fact  which  gave  the  plaintiff 
his  new  trial  in  the  Champagne  case.] 
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W.  Proudfoot,  K.C.,  for  plaintiff^  contended  that  the 
jury  having  found  negligence  on  the  part  of  the  railway  com- 
pany upon  conflicting  evidence  their  finding  should  not  be 
interfered  with:  Solomon  v.  Bilton,  8  Q.  B.  D.  176;  Metro- 
politan R.  W.  Co.  V.  Wright,  11  App.  Cas.  152.  The  duties 
of  railway  companies  are  laid  down  in  such  cases  as  Lake 
Erie  and  Detroit  Rive^  E.  W.  Co.  v.  Barclay,  30  S.  C.  E. 
360/ and  the  question  as  to  whether  a  plaintiff  exercised  due 
care  is  one  entirely  for  the  jury  where  it  has  been  proved  that 
the  statutory  signals  were  not  given :  Valine  v.  Grand  Trunk 
R.  W.  Co.,  1  0.  L.  R.  224;  Peart  v.  Grand  Trunk  R.  W.  Co., 
10  A.  R,  191 ;  Grand  Trunk  R.  W.  Co.  v.  Rosenburger,  9  S. 
C.  R.  311;  Rowan  v.  Toronto  R.  W.  Co.,  29  S.  C.  R.  717. 
The  latest  ca&s  is  Sims  v.  Grand  Trunk  R.  W.  Co.,  ante 
664,  where  Street,  J.,  considers  the  previous  cases  and  lays 
down  the  rule  clearly  that  it  is  for  the  jury  to  determine 
whether  the  plaintiff  used  reasonable  care  and  that  the  plain- 
tiff's not  looking  when  he  approaches  a  railway  track  is  a 
question  of  contributory  negligence. 

Riddell  was  not  called  on  to  reply. 

The  Court  (Boyd,  C,  MacMahon,  J.,  Teetzel,  J.), 
allowed  the  appeal,  holding  that  it  was  the  duty  of  the  plain- 
tiff to  have  looked  towards  the|  east  as  well  as  towards  the 
west  when  he  was  approaching  the  railway  track,  and  that 
the  fact  that  there  was  an  engine  and  a;  train  which  might 
approach  from  the  west  was  not  a  sujB&cient  reason  for  not 
looking  to  the  east.  That  had  he  looked  he  must  have  seen 
the  train  and  so  avoided  the  accident.  His  not  looking  was 
therefore  not  a  matter  of  contributory  negligence,  but  the  real 
cause  of  the  accident.  In  view,  however,  of  the  authorities, 
the  appeal  was  allowed  without  costs. 
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CORRECTION. 

Mekedith,  J.  Apeil  6th,  1906. 

Trial. 

FLEMING  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Evidence — Action  under  Fatal  Injuries  Act — Depositions  of 

Witness  at  Inquest. 

This  case  is  incorrectly  reported  ante  689. 

The  evidence  was  finally  admitted,  subject  to  objection, 
to  prevent  a  new  trial  for  rejection  of  it  merely,  after  a  non- 
suit had  become  inevitable,  and  with  an  expression  of  opinion 
by  the  trial  Judge  that  it  was  not  strictly  admissible. 


CORRECTION. 
^Meredith,  J.  April  3rd,  1905. 

TRIAL. 

REX  V.  BEARDSLEY. 

Criminal  Law — Intent    to   Defraud  Insurance    Company — 

Evidence. 

This  case  is  incorrectly  reported  ante  584. 

The  indictment  was  not  for  arson ;  but  for  wilfully  setting 
fire  to  some  substance  so  situated  that  the  accused  knew  that 
the  building  in  which  it  was  was  likely  to  catch  fire  there- 
from, with  intent  to  defraud  an  insurance  company.  No 
objection  was  made  to  the  form  of  the  indictment. 
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The  ruling  as  to  evidence  of  a  previous  fire  and  claim 
upon  an  insurance  company  and  compromise  of  it,  was  that — 
whether  admissible  in  a  case  of  arson  or  not — ^it  was  admis- 
sible upon  this  indictment  upon  the  question  of  intent;  and 
the  lapse  of  time  (9  years)  did  not  destroy  its  admissibility, 
however  much  it  might  affect  its  weight,  which  was  a  question 
entirely  for  the  jury;  and  in  the  charge  the  juiys  attention 
was  particularly  called  to  the  number  of  years  which  had 
elapsed,  and  they  were  told  that,  although  the  evidence  could 
not  be  rejected,  it  was  entirely  for  them  to  say,  under  all  the 
circumstances,  what  weight,  if  any,  it  should  have  upon  any 
question  of  intent  on  the  accused^s  part  in  setting  fire  to  the 
Fubstanco,  if  they  found  that  he  did  set  fire  to  it. 


Ontario  Weekly  Reporter 

INDEX-DIGEST  TO  VOL.  V.  (JANUAEY-MAY,  1905). 


All  the  cases  reported  in  Vol.  V.  of  The  Ontario  Wbbklt  Rbportbb,  from  Ist  January 
to  31st  May,  1905,  are  digested. 

This  digest  includes  all  the  cases  decided  at  Osgoode  Hall  and  other  oases  reported  in  The 
Ontario  Wuklt  Rjefortbr. 

Where  the  case  digested  is  reported  in  the  Ontario  Law  Reports,  a  reference  is  added  to 
the  volume  and  page,  thus  : 

Doe  V.  Roe,  8;  9  O.  L.  R.  6. 

The  figure  *'  8 ''  indicates  the  page  of  Thk  Ontario  Wbbklt  Reporter. 

The  Supj^lement  contains  the  cases  reported  in  1904  in  The  Ontario  Weekly  Reporter, 
which  have  smce  been  reported  in  the  Ontario  Law  Reports. 


ACCOUNT. 

8aie  of  Hotel  Business  —  Counterclaim 
for  Balance  Due — ^Deductions — Re- 
sale of  Afisets — License— Renewal — 
TruBt— Goodwill — Chattel  Mortgage 
— Seizure — Sale — Onus  :  Boucher  v. 
Capital  Brewing  Co.,  686. 

See  Collateral  Securi^ — Company,  2 — 
Division  Courts,  3  —  Master  and 
Servant,  1 — Mortgage,  4  —  Partner- 
ship, 6  —  Principal  and  Agent,  1  — 
Reference,  1. 

ACQUIESCENCE. 

See  Church — Partnership,  2 — Way,  2. 

ACTION. 

See  Consolidation  of  Actions  —  Discon- 
tinuance of  Action — Dismissal  of  Ac> 
tion — Partition — ^Penalties — Trial. 

ADDRESSES  TO  JURY. 
See  Criminal  Law,  9. 

ADMINISTRATION  ORDER. 

Application  for — Will — Direction  to  Ex- 
ecutors to  Sell — Failure  to  Sell  Real 
Estate — Legatee  —  Payment  of  Sum 
on  Account  of  Legacy:  Re  Ghent, 
Qhent  v.  Ghent,  148. 

ADMISSIONS. 

See  Criminal  Law,  7 — Defamation,  1 — 
Judgment,  6— Trespass  to  Land. 

ADVERTISEMENT. 

See  Vendor  and  Purchaser,  4. 
VOL.  V.  o.w.R. — a 


ADVERTISING  CONTRACT. 
See  Contract,  1. 

AGENT. 
See  Principal  and  Agent. 

ALIMONY. 

Alimony  —  Interim  Order  —  Right  to  — 
Amount  —  Disbursements :  Lovell  v. 
Lovell,  401,  640. 

AMENDMENT. 

See  Bills  of  Exchange  and  n'romissory 
Notes,  5 — Contract,  4  —  Fraudulent 
Conveyance,  2— Judgment,  2— Land- 
lord and  Tenant,  2— -Mortgage,  8— 
Trial,  1. 

ANNUITY. 

See  Bond — Church — Parent  and  Child — 
Will,  2.  3,  7. 

APPEAL  TO  COURT  OF  APPEAL. 

1.  Delay  in  Setting  down — Extension  of 

Time— Waiver  of  Right  of  Appeal — 
Proceeding  in  Master's  OflBce---Con- 
sent:  Boulton  v.  Boulton,  177. 

2.  Leave   to   Appeal   from   Judgment   at 

Trial :  MoUons  Bank  v.  Steams, 
479. 

3.  Leave  to   Appeal   from   Judgment   at 

Trial  —  Grounds :  Canada  Carriage 
Co.  v.  Lea,  86. 

4.  Leave  to  Appeal  from  Order  of  Divis- 

ional Court  —  Malicious  Arrest : 
OT)onnell  v.  Canada  Foundry  Co., 
477. 


APPEAL  TO  HIGH  COURT  OF  JUSTICE— AUDIT. 


5.  Leave  to  Appeal  from  Order  of  Divis- 

ional Court — Trifling  Amount — Ques- 
tions of  Fact — Controvertible  Deci- 
sion below — End  to  Litigation:  Clip- 
sham  V.  Town  of  Orillia,  78(5. 

6.  Leave  to  Appeal  from  Order  of  Judge 

of  High  Court  on  Appeal  from  Re- 
port— Grounds:  O'Leary  v.  Perkins, 
257. 

7.  Right  of  Appeal — Order  of  Divisional 

Court  —  Loan  Corporations  Act  — 
Judicature  Act  —  Amending  Act,  4 
Edw.  VI.  ch.  11 :  Rex  v.  Pierce,  46^. 

See  Bond — Company,  7 — Contract,  9 — 
Criminal  Law,  5— -Evidence.  8-— Par- 
liamentary Elections,  5  —  Reference, 
2— Way,  4^ 

APPEAL  TO  HIGH  COURT  OF 
JUSTICE. 

Appeal  from  Master's  Report — ^Extend- 
ing Time  for — Special  Circumstances 
-^rerms:  Randall  v.  •Berlin  Shirt 
and  Collar  Co..  256. 

See  Contract,  4  —  Vendor  and  Pur- 
chaser, 3. 

APPEAL  TO  PRIVY  COUNCIL. 

See  Costs,  1. 

APPEAL  TO  SUPREME  COURT  OF 

CANADA. 

Leave  to  Appeal  after  Time  Expired — 
Application  to  Judge  in  Chambers — 
Subsequent  Application  to  Court — 
Election  of  Forum — ^Appeal — ^Discre- 
tion :  Hamilton  v.  Mutual  Reserve 
Uie  Ins.  Co.,  162. 

APPEARANCE. 

See  Writ  of  Summons,  4. 
APPROPRIATION  OF   PAYMENTS. 

See  Collateral  Security — ^Mortgage.  3— 
Partnership,  4. 

ARBITRATION  AND  AWARD. 

Misconduct  of  Arbitrator  —  Refusal  to 
State  Case  —  Execution  of  Award 
notwithstanding  Motion  for  Special 
Case  —  Remitting  Award — Non-com- 
pliance with  Previous  Order:  Re 
Powell  and  Lake  Superior  Power 
Co.,  49;  9  O.  L.  R.  236. 

See  Church — Municipal  Corporations,  2 
— Schools,  3. 


ARCHITECT. 

See  Contract,  9 — Negligence,  1. 

ARREST. 

Setting  aside  Order  for — Powers  of  Judge 
--Judgment  against  Married  Woman 
— Proprietary  Liability  —  Form  of 
Order  —  Intent  to  Quit  Ontario  — 
Bail  Bond  —  Restoration  —  Appeal : 
DouU  v.  Doelle.  253. 

See  Malicious  Prosecution — Ship. 

ASSESSMENT  AND  TAXES. 

See  Limitation  of  Actions,  3  —  Muni- 
cipal Corporations,  1  —  Municiptl 
Elections,  2 — Schools,  4. 

ASSIGNEE    FOR    BENEFIT    OF 
CREDITORS. 

See  Discovery,  6. 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

See  Landlord  and  Tenant,  3. 

ASSIGNMENT    OF    CHOSE    I> 
ACTION. 

See  Chose  in  Action. 

ASSIGNMENTS  AND  PREFER- 
ENCES. 

See  Bankruptcy  and  Insolvency. 

ATTACHMENT   OF   DEBTS. 

1.  Judgment    against    Married     Woman. 

Payable  out  of  Separate  Estate  — 
Proceeds  of  Insurance  on  life  of 
Husband — ^Trust  for  Wife :  Doull  v 
Doelle,  238.  413. 

2,  Moneys  of  Unincorporated  A«BOciatior 

—  Judgment  against  Members  ii 
Representative  Action  —  Trust:  Me- 
tallic Roofing  Co.  of  Canada  v.  Local 
Union  No.  30,  Amalgamated  SheK 
Metal  Workers'  International  Aasiu 
709. 

See  Division  Courts,  2. 

ATTORNEY-GENERAL. 

See  Criminal  Law«  9. 

AUDIT. 
See  Company,  9. 


AUTHORITY  OF  DECIDED  CASES— BOND. 
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AUTHORITY   OF  DECIDED  CASES. 

See  Limitation  of  Actions,  2. 

AWARD. 

See  Arbitration  and  Award. 

BAIL. 

See  Criminal  Law.  8,  4. 

BAIL  BOND. 
See  Arreet. 

BAILIFF. 

See  Landlord  and  Tenant.  1. 

BAILMENT. 

Hire  of  Machinery — Contract  for  Work 
— Loss  of  Part  of  Outfit — Damages 
for  Breach  of  Contract — Rental  of 
Machinery  —  Notice  Terminating — 
Agreement  to  Return  —  Condition — 
Impossibility  of  Performance:  Oke 
V.  Great  Northern  Oil  and  Gas  Co., 
421). 

See  Company,  4 — Master  and  Servant, 
11. 

BALLOTS. 

See  Munidpal  Corporations,  4  —  Muni- 
cipal ElectionB,  2  —  Parliamentary 
Elections,  1,  2,  3. 

BANKRUPTCY   AND   INSOLVENCY. 

1.  Conveyance  by  Insolvent  to  Creditor — 

Action  by  Assignee  for  Creditors  to 
Set  aside— Grantee's  Ignorance  of 
Insolvency  —  Security  for  Debt  — 
Wages — Interest  —  Redemption  — 
.Costs:  Casserley  v.  Hughes,  599. 

2.  Fraudulent  Mortgage  —  Intent  —  Pre- 

existing Agreement — Consideration — 
Insolvency  of  Grantor  —  Knowledge 
of  Grantee  —  Preference  —  Action 
Begun  within  60  Days — Presumption 
— Costs — Summary  Remedy:  Brown 
V.  Beamish.  722. 

See  Discovery,  6 — Fraudulent  Convey- 
ance— Landlord  and  Tenant,  3. 

BANKS  AND  BANKING. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3— Gift,  2— -Partnership,  4,  5. 

BENEFIT  SOCIETY. 
See  Discovery,  2 — Insurance. 

BIGAMY. 

See  Distribution  of  Estates.  1. 


BILLS     OF     EXCHANGE     AND 
PROMISSORY  NOTES. 

1.  Bill  of  Exchange — Failure  of  Consid- 

eration— Purchase  of  Shares  in  Min- 
ing Company  —  Failure  to  Allot 
Shares — ^Abandonment  of  Enterprisf 
— Recovery  back  of  Mone3's  Paid — 
Promissory  Notes  —  Effect  of  Re- 
newals: Bullion  Mining  Co.  v.  Cart- 
wright,  522. 

2.  Bills  of  Exchange — Payment — Price  of 

Goods — Destruction  by  Fire — ^Appli- 
cation of  Insurance  Moneys — Interest 
of  Vendees  —  Insurable  Interest 
— Trust  —  Notice  —  Indemnity  :  Im- 
perial Bank  of  Canada  v.  Hinnegan, 

3.  Forged     Cheques — Crown  —  Forgeries 

by  Clerk  in  Government  Department 
— Liability  of  Bank — ^Duty  of  Cus- 
tomer to  CHeck  Accounts — Deposit 
of  Cheques  in  other  Banks — Liability 
over — Estoppel — Alteration  of  Posi- 
tion :  Rex  V.  Bank  of  Montreal,  185. 

4.  Promissory     Note — Forgery — Conflict- 

ing Evidence  —  Collateral  Circum- 
stances —  Comparison  of  Hand- 
writing: Burton  v.  Lockeridge,  51. 
• 
5  Promissory  Note  —  Holder  in  Due 
Course  —  Indorsement  in  Blank  — 
Special  Indorsement  by  Transferee 
— Attempted  Cancellation  and  Deli- 
very to  Further  Transferee — ^Title — 
Right  of  Action  —  Undertaking  — 
Amendment — Bills  of  Exchange  Act: 
Sovereign  Bank  v.  Gordon,  152;  9 
O.  L.  R.  146. 

(».  Promissory  Note— Purchase  Price  of 
Shares  —  Misrepresentations  as  to 
Value — Confidential  Adxiser — ^Agency 
— ^Evidence:  Atlas  Loan  Co.  v. 
Davis,  31. 

See   Collateral    Security — Contract,   5 — 
Division  Courts,  4---Judgment,  5. 

BILLS   OF   SALE   AND   CHATTEL 
MORTGAGES. 

See  Account  —  Fraudulent  Conveyance, 
1 — Injunction,  1. 

BOND. 

Sheriff  —  Predecessor  in  Ofiice  —  Agree- 
ment to  Pay  Annuity  out  of 
Revenues — Appointment  Conditional 
on  Payment  —  Bond  for  Payment — 
Effect  of  Resignation  and  Uncondi- 
tional Re-appointment — Res  Judicata 
— Judgment  on  Issue  —  Rij^ht  of  Ap- 
peal: Smart  v.  Dana,  38i  ;  9  O.  L. 
R.  427. 

See  Pledge— Release — Ship. 


BONDHOLDERS— COMPANY. 


BONDHOLDERS. 
See  Pledge — Railway,  1. 

BONUS. 
See  Municipal  Corporations,  3. 

BOUNDARIES. 
See  Deed,   1— Way,   5. 

BREACH     OF     PROMISE     OF 
MARRIAGE. 

See  Judgment,  6. 

BRIBERY. 
See  Penalties. 

BROKER. 

Advances  by — Pledge  of  Shares — ^Margins 
— Speculative  shares— Fall  in  Price 
— Sale  ^vithout  Notice  to  Customer 
— Damages — Measure  of — Intention 
of  Customer  to  Retain  Shares — Price 
at  Time  of  Trial — Unreasonable  De- 
lay in  Objecting  to  Sale:  Ames  v. 
Sutherland,  :rJ8.  • 

BUILDING. 

See  Mortgage,  1.  4r— Will.  8. 

BUILDING  CONTRACT. 

See  Contract,  4. 

BUILDING  RESTRICTIONS. 

See  Covenant — Vendor  and  Purchaser,  1. 

BUILDING   SOCIETY. 

See  Costs,  2— Mortgage,  3. 

BY-LAWS. 

See  Church— Company,  1,  2,  &— Gaming 
— Municipal  Corporations. 

CEMETERY. 

Owner  of  Plot — Removal  of  Corpse — ^Mis- 
take of  Caretaker — Right  of  Action  : 
McNulty  V.  City  of  Niagara  Falls, 
63. 

CHAMPERTY. 

See  Municipal  Corporations,  7. 

CHARGE  ON  LAND. 

See  Parent  and  Child— Will,  7. 


CHARITABLE  USES. 

See  Will,  13. 

CHEQUES. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3 — Contract,  5 — Partnership. 
5. 

CHOSE  IN  ACTION. 

Assignment  of — Salary  of  City  Solicitor 
— Agreement — Repudiation  —  Action 
— Notice  to  Corporation — Service  on 
Treasurer  —  Public  Policy  —  Public 
Officer  —  Equitable  Assignment  — 
Parties:  Graham  v.  McVeity,  3*.>o. 
521. 

CHURCH. 

Clergy  Commutation  Trust  Fund  — 
Canons  and  By-laws  Governing  — 
Construction  — Annuitants — **  Junior 
on  the  Pay  List " — ^Decision  of  Dio- 
cesan Chancellor  —  Award  —  Acqui- 
escence —  Laches:  Geoghegan  v. 
Synod  of  Niagara,  364. 

COLLATERAL  SECURITY. 

Life  Insurance  Policy — Promissory  Notes 
— Account — Entries  in  Books  —  Ai>- 
propriation  of  Payment* — ^Mortgage 
—  Merger  —  Surety  —  Discharge: 
Harvey  v.  McKay,  713. 

See  Judgment,  5 — Mortgage,  3. 

COMMISSION. 
See  Principal  and  Agent,  2,  3. 

COMMISSIONER    OF    CROWN 
LANDS. 

See  Discovery,   4. 

COMPANY. 

1.  Contract  to  Sell    Shares  —  Considera- 

tion— Breach  —  Proposal  —  Accept- 
ance— Seal — Mining  Company — Dis- 
count on  Shares — By-law — ^Release 
— Damages:  Gold  Leaf  Mining  Co. 
v.  Clark,  6. 

2.  Diversion    of    Funds  —  Paj-ment    of 

Liabilities  of  Business  Assumed  by 
Company — Agreement  with  Partner- 
ship-—Confirmation  by  Shareholders 
— By-laws — Withdrawal  of  Partner*: 
— Notice — Power  of  Company  to  Ac- 
quire Assets  —  Account  of  Profits- 
Resolution  of  Directors:  Wade  v. 
Pakenham,  736. 
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COMPENSATION— CONSPIRACY. 
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3.  Loan    Company — Loan    on   Debenture 

of  another  Loon  Company — Special 
Contract  —  Purchase  of  Shares  of 
Speculative  Stock — Share  of  Profits 
— Powers  of  Company — Validity  o£ 
Debenture  —  Actual  Advance  —  Re- 
payment— Interest :  Re  Atlas  Loan 
Co.,  Elgin  Loan  Co/s  Claim,  24:  9 
O.  L.  R.  250. 

4.  Shares — Deposit  of  Certificates — Bail- 

ment— ^Detention — Excuse  —  Trustee 
Act  —  Winding-up  —  Direction  of 
Master — Jurisdiction  —  Detinue  — 
Measure  of  Damages  —  Price  of 
Shares:  Elgin  Loan  and  Savings  Co. 
T.  National  Trust  Co..  466. 

5.  Subscription    for    Shares — Conditional 

Subscription  —  Condition  not  Ful- 
filled —  Representation  of  Agent  of 
Company — Materiality  —  Untruth  — 
Invalidity  of ~  Subscription :  Ontario 
Ladies  College  v.  Kendry,  605. 

6.  Transfer  of  Shares — ^Refusal  to  Regi^;- 

ter — By-law — Ultra  Vires— Ontario 
Joint  Stock  Companies  Act  —  Man- 
damus: Re  Benson  and  Imperial 
Starch  Co..  591. 

7.  Winding-up — Contributories — Order  as 

to — Leave  to  Appeal — ^Terms — Costs : 
Re  Wakefield  Mica  Co.,  94. 

8.  Winding-up — Contributorj' —  Payment 

for  Shares  —  Conditional  Agreement 
—Condition  Subsequent :  Re  Wiar- 
ton  Beet  Sugar  Co.,  Jarvis*s  Case, 
542. 

9.  Winding-up — ContribiitfTy    —    Shares 

Issued  as  Paid — Jurisdiction  of  Mas- 
ter to  Inquire  as  to  Actual  Payment 
— Book-keeping  Entries  —  Credit  of 
Company's  Own  Moneys  —  Audit  — 
Estoppel:  Re  Harris,  Campbell,  and 
Boyden  Furniture  Co.  of  Ottawa, 
Douglas's  Case,  514,  G49. 

10.  Winding-up — Contributory —   Unpaid 

Shares  —  Issued  as  Fully  Paid  — 
— Acceptance  —  Set-oflf  —  Advances 
Made  by  Contributory  —  Ontario 
Companies  Act — Winding-up  Act  of 
Dominion:  Re  Wiarton  Beet  Sugar 
Co.,  McNeirs  Case.  637. 

11.  Winding-up  —  Creditors  —   Share- 

holders Contributing  to  Reserve 
Fund  —  Position  of  Voluntary  Pay- 
ments: Re  Atlas  Loan  Co.,  452;  9 
O.  L.  R.  468. 

12.  Winding-up  —  Lien  of  Former  Soli- 
citor on  Documents  —  Delivery  to 
Liquidator  "  without  Prejudice  " — 
Payment  for  Services  —  Preference 


over  Ordinary  Creditors:  Re  Boston 
Wood  Rim  Co..  149. 

13.  Winding-up — ^Meeting  of  Creditors — 

Winding-up  Act,  R.  S.  C.  ch.  129, 
sec.  19 — Necessity  for  Submission  of 
Specific  Questions:  Re  Sun  Litho- 
graphing Co..  509. 

14.  Winding-up  —  Meeting  of  Creditors 
—Winding-up  Act,  R.  S.  C.  ch.  129, 
sec.  19— Notices  —  Form  of  —  Time 
for  Issuing  —  Objections — Waiver — 
Stay  of  Proceedings — Costs:  Re  Sun 
Lithographing  Co.,  510. 

15.  Winding-up  —  Offer  to  Purchase 
Assets  —  Guarantee-money  Deposit- 
ed with  Liquidator — Return  without 
Order  of  Court  —  Impossibility  of 
Acceptance  of  Offer:  Re  Canada 
Woollen  Mills.  Limited,  220. 

16.  Winding-up — Sale  of  Assets — Accept- 
ance of  Tender  of  Inspector — ^Truste<i 
— Powers  of  Referee — Sale  not  Made 
by  Liquidator:  Re  Canada  Woollen 
Mills,  Limited,  455 ;  9  O.  L.  R.  367. 

See  Bills  of  Exchange  and  Promissory 
Notes,  1,  6 — ^Damages,  1 — Discovery, 
2,  3,  4 — Fraudulent  Conveyance.  2 
— Master  and  Servant,  5 — ^Railway. 

COMPENSATION. 
See  Injunction,  2. 

CONDITIONAL  PAYMENT. 
See  Contract,  5. 

CONFESSION. 
See' Criminal  Law.  7.  12. 
CONSOLIDATION  OF  ACTIONS. 

1.  Different     Plaintiffs  —  Same     Defen- 

dant —  Common  Subject  —  Incon- 
sistent Claims — Stay  of  one  Action 
— Setting  down  for  Trial :  Fulmer 
V.  City  of  Windsor,  Bangham  v. 
City  of  Windsor,  589,  772. 

2.  Identity  of  Parties — Identity  of  Issues^ 

— Stay  of  Proceedings — Consent  to 
be  Bound  by  Judgment  in  Earlier 
Action :  City  of  Hamilton  v.  Hamil- 
ton Street  R.  W.  Co.,  151. 

3.  Identity   of   Parties  —   Similarity   of 

Issues  —  Counterclaim  :  City  of  To- 
ronto V.  Toronto  R.  W.  Co.,  64. 

CONSPIRACY. 

See  Criminal  Law,  5. 
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CONTRACT. 

1.  Advertising      Privileges  —  Renewal  — 

Uncertainty — Invalidity —  Construc- 
tion of  Contract :  Henning  v.  To- 
ronto R.  W.  Co..  227. 

2.  Ajtsignment  —   Payment     for     Work 

Done — Estimates  —  **  Moneys  Due  " 
Moneys  Retained  as  Guarantee  — 
Moneys  Payable  to  Contractor  — 
Claims  of  lien-holders.  Assignees, 
and  Creditors — Priorities — Marshall- 
ing: Re  Banyan  and  Canadian 
Pacific  R.  W.  Co..  242. 

• 

3.  Breach  —  Manufacture   of     Patented 

Articles — Defective  Design  —  Royal- 
ties— Novation — Damages  —  Refer- 
ence :  Steep  v.  Goderich  Engine  Co., 
730. 

4  Building  Contract  —  Findings  of  Re- 
feree— Appeal  —  Amendment  —  Re- 
formation— Costs :  Goring  v.  Haw- 
kins, 529. 


5.  Illegality    —  *  *  Unduly  "       Lessening 

Competition  —  Trade  Association  — 
Criminal  Code,  sec.  520  (d) — Cheque 
—  Conditional  Payment :  Hately  v. 
Elliott.  261 ;  9  O.  L.  R.  185. 

6.  Paving  Work  —  Measurements — Certi- 

ficate of  Engineer:  Guelph  Paving 
Co.  v.  Town  of  Brockville.  020. 

7.  Religious  Society — Expulsion  of  Mem- 

ber— Insanity  —  False  Imprisonment 
— Damages  —  Wages  —  Residence  of 
Society — Branch  in  Ontario — Juris- 
diction— Statute  of  Frauds — Reli- 
gious Profes«ion  —  Illegality — Public 
Policy  —  Release :  Archer  v.  Sojciety 
of  Sacred  Heart  of  Jesus,  113:  9  O. 
L.   R.  474. 

8.  Sale  of  Goods  to  be  Manufactured — 

Breach — Construction  of  Contract — 
Implied  Condition  —  Expectancy  — 
Consideration  —  Property  Passing — 
Destruction  by  Fire — Appropriation 
of  Goo<ls  to  Contract :  Delaplante  v. 
Tennant,  81. 

9.  Work    and    Labour — Preventing    Con- 

tractor from  Executing  Work — Can- 
celling Contract — Conduct  Justify- 
ing Cancellation — Refusal  to  Proceed 
— Architect's  Certificate  —  I>elay — 
Evidence — ^Appeal  on  Questions  of 
Fact :  Sloane  v.  Toronto  Hotel  Co., 
400. 

See  Bailment — Bankruptcy  and  Insol- 
vency— Company,  1,  3— -Fraud  and 
Misrepresentation  —  Insurance  — 
Master    and    Servant  —  Mortgage — 


Municipal  Corporations,  5,  6 — Muni- 
cipal Elections,  2— Negligence,  1 — 
Partnership — Riailway,  2,  3 — Sale  of 
Goods  —  Specific  PerformaDce  — 
'  Street  Railways,  1— Timber— Trial. 
5 — Vendor  and  Purchaser — Venue,  3 
— Water  and  Watercourses — Way, 
1 — Writ  of  Summons,  4,  3. 

COXTRIBUTORIES. 
See  Company. 

CONTRIBUTORY   NEGLIGENCE. 

See  Master  and  Servant — Negligence — 
Railway — Street   Railways — ^Way. 

CORONER. 
See  Evidence,  1. 

CORPSE. 
See  Cemetery. 

CORRUPT  PRACmCES. 
See  Parliamentary   Elections,  4. 

COSTS. 

1.  Appeal  to  Judicial  Committee  of  Privy 

Council — Costs  Incurred  in  Canada 
— Taxation — Order  for— Rules  818. 
1255:  Earle  v.  Burland.  629. 

2.  Security  for — Absent  Plaintiff^Prop- 

erty  in  Jurisdiction — ^Burden  of  Proof 
—  Building  Society  —  Terminating 
Shares :  Daniel  v.  Birkbeck  I>oan 
and  Savings  Co..  757. 


3.  Security  for — Increased 
Payment  into  Court : 
Hegler,  91. 


Security  — 
Felgate    v. 


4.  Security  for — Motion  by  Person  not  a 

Party  to  Action — Residence  abroad 
— Actor— Costs  of  Motion:  Sparrow 
V,  Rice,  624. 

5.  Taxation — W^itness    Fees — ^Payment — 

Affidavit  of  Increase — ^Travelling  Ex- 
penses —  Railway  Passes :  Kerr  v. 
Canadian    Construction    Co.,    165<. 

6.  Taxation  by  Local  Officer — Motion  to 

Review — ^Limitation  to  Specific  Ob- 
jections— ^Reference  of  whole  Bill  to 
Taxing  Officer  for  Revision — ^Erron- 
eous Practice  —  General  Objection — 
Duty  of  Judge:  Campbell  v.  Baker, 
372;   9  O.  L.   R.  291. 

See  Bankruptcy  and  Insolvency.  1,  2 — 
Company,  7,  14  —  Contract,  4  — 
Deed,  1 — Dismissal  of  Action.  2 — 
Distribution  of  Estates,  2- — ^Evidence, 
4,  6 — Gift,  2 — Interest — Judgment. 
3— Landlord    and   Tenant,    1 — ^Limi- 
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tation  of  Actions,  3 — Liquor  License 
Act,  1 — Master  and  Servant,  1,  4,  16 
— ^Money — Mortgage,  8 — Municipal 
Elections,  1 — Negligence,  2 — Parlia- 
mentary Elections,  3,  4,  5 — ^Partner- 
ship, 6r— Sale  of  Goods,  7 — Schools, 
2 — Set-off — Specific   Performance,   2. 

COUNCILLORS. 

See  Municipal  Corporations,  1 — Muni- 
cipal Elections. 

COUNTERCLAIM. 

See  Landlord  and  Tenant,  1 — Limita- 
tion of  Actions,  3 — Parties,  1 — Part- 
nership, 2— Pleading,  1. 

COUNTY   CONSTABLE. 

See  Malicious  Prosecution. 

COUNTY  COURT  JUDGE. 

See  Landlord  and  Tenant,  4 — Parlia- 
mentary Elections,   1 — Schools,  1. 

COUNTY  COURTS. 

See  Venue,  3. 

COURT  OF  APPEAL. 

See  Appeal  to  Court  of  Appeal. 

COURT  OF  REVISION. 

See  Schools^  4. 

COURTS, 

See  Appeal  to  Court  of  Appeal — Appeal 
to  High  Court  of  Justice — Appeal  to 
Supreme  Court  of  Canada — Division 
Courts — Venue,   3. 

COVENANT. 

Building  Restriction  —  Deefl  of  Land  — 
Covenant  Running  with  Land — 
Breach — Construction  —  "  House :" 
Hime  v.   Lovegrove,   700. 

See  Landlord  and  Tenant,  2,  3— Mort- 
gage, 4 — Parent  and  Child — Vendor 
and  Purchaser,  1. 

CRIMINAL   LAW. 

1.  Arson — Intent    to   Defraud    Insurance 

Company — Evidence — Previous  Fire : 
Rex  V.  Beardsley,  5S4,  805. 

2.  Attempt  to  Commit  Rape — Failure  of 

Crown  to  Shew  that  Prosecutrix  not 
Wife  of  Prisoner— Objection — Ijeave 
to  Appeal:  Rez  v.  Mullen,  451. 


3.  Bail — Estreat — Certificate  of  Non-ap- 
pearance —  Informality  —  Criminal 
Code — Forms  —  Motion  to  Vacate 
Estreat — ^Delay  —  Action  Taken  on 
Certificate:  Rex  v.  May,  67. 

4. — Bail — ^Estreat — Motion  to  Vacate — 
Delay  —  Adjournment  of  Hearing 
without  Notice  to  Sureties  —  Con- 
flicting Affidavits:   Rex  v.  Bole,  68. 

5.  Conspiracy — Trade  Combination — Pre- 

venting or  Lessening  Competition — 
"  Unduly  "  —  Conviction  —  Associa- 
tion of  Traders — Constitution  and 
By-laws  —  Limitation  of  Time  for 
Prosecution — Continuing  Offence  — 
Appeal  —  Cross-appeal  by  Crown : 
Rex  V.  Elliott,  163. 

6.  Distributing   Obscene   Printed   Matter 

—  Criminal  Code,  sec.  179  (a)  — 
Knowledge  of  Contents — Meaning  of 
"Obscene:"  Rex  v.  Beaver,  102;  9 
O.  L.  R.  418. 

7.  Murder — Joint  Indictment  of  Husband 

and  Wife — Evidence — Confession  of 
Wife  Implicating  Husband — Admissi- 
bility in  Whole-— Caution  to  Jury — 
Evidence  against  Husband :  Rex  v. 
Martin,  3lf :  9  O.  L.  R.  218. 

8.  Nuisance — Indictment  of  Street  Rail- 
•  way  Company  for — Negligent  Oper- 
ation of  Cars — Want  of  Proper  Ap- 
pliances— Fenders  —  Cars  Running 
Reversely:  Rex  v.  Toronto  R.  W. 
Co.,  621. 

9.  Procedure — Addresses  to  Jury — Order 

of — Reply  —  King's  Counsel  Repre- 
senting Attorney-General :  Rex  v. 
Ryan,  12o :  9  O.  L.  R.  137 :  Rex  v. 
Martin,  317;  9  O.  L.  R.  21Js. 

10.  Procedure — Right  of  Accused  to  In- 
spect Panel  of  Jurors  —  Provincial 
Statute — Absence  of  Dominion  Leg- 
islation :  Re  Chantler  and  Cameron, 
574 ;  9  O.  L.  R.  529. 

11.  Selling  Beverage  in  Bottle  with  Nanie 

of  Another — Unregistered  Name — 
Criminal  Code,  sec.  449  (b)  :  Rex  v. 
Irvine,   352;    9   O.    L.    R.   389. 

12.  Theft   of   Post   Lettei    and   Money — 

Evidence —  Confession — False  State- 
ments— I*erson  in  Authority — ^Decoy 
I-.etter  —  **  Pofst  Letter :"  Rex  v. 
Ryan,  125,  9  O.  L.  R.  137. 

See  Contract,   5 — Gaming — Penalties. 

CROWN. 

See  Bills  of  Exchange  and  Promissor^^ 
Notes,  3  —  Bond  —  Criminal  Law, 
5,  9. 
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CROWN  LANDS. 
See  Execution— Way,  2. 

CUSTOM. 
See  Master  and  Senant,  4 — Railway,  6, 

DAM. 

See  Municipal   Corporations,  6 — Water 
and  Watercourses. 

DAMAGES. 

1.  Measure      of — Deceit  —  Purchase      of 

Shares  in  Company — Ascertainment 
of  Value — Subsequent  Events  :  Pohnl 
V.  Miller.  358. 

2.  Remoteness  —  Negligence  —  Nervous 

Shock — Impact  without  Outward  In- 
jury—Railway  —  Findings  of  Jury: 
Geiger  v.  Grand  Trunk  R.  W.  Co., 

See  Bailment — Broker — Company,!,  4 
—Contract,  3.  7— Defamation,  2— 
Discovery,  3,  5— Liquor  License  Act, 
1— Master  and  Servant,  1,  4,  5,  13— 
Negligence,  2— Patent  for  Invention 
—Principal  and  Agent,  1— Railway, 
3.  4— Sale  of  Goods,  1,  3.  7— Street 
Hallways,  1 — Vendor  and  Purchaser, 
1 — Water  and  Watercourses. 

DEBENTURES. 
See  Company,  3. 

DECEIT. 
See  Damages,   1. 

DEDICATION. 
See  Way,  1.  2. 

DEED. 

1.  Description — *'  Intersection  " —    Divid- 

ing Line  between  Houses  —  Produc- 
tion—  Ejectment  —  Tender  of  Deed 
after  Action  —  Costs:  Weston  v. 
Smythe,  r>37. 

2.  Disclmrgre     of     Mortgage  —  Execution 

without   T'nderetanding  or  Advice 

Repudiation  —  Setting  aside — Evid- 
ence:  Bailey   v.   Bailey,  204. 

See    Covenant  —  Parent    and    Child  — 
Settlement. 


DEFAMATION. 


1.  Discovery  —  Examination  of  Defend- 

ant —  Admission  of  PHiblication  — 
Refusal  to  give  Name  of  Informant: 
Sangster  v.  Aikenhead,  438,  4»5. 

2.  Fmding  of  Jury— Meaning  of  Words 

Published  —  Defamatory     Sense  — 
.  Damages :  Stone  v.  Jafeay,  725. 

3.  Verdict  for  Defendant— Motion  to  Set 

"*5?^  --Weight  of  Evidence— Inno- 
end^Propf  of  —  Jury— Reasonable 
Verdict:  Kelly  v.  Journal  Printing 
Co.  of  Ottawa.  83. 

See  Discovery,   1— Pleading,   1. 

DEPOSIT. 

See  Company,  15— Gift,  2— Money. 

DEPOSITIONS. 

See  Evidence. 

DEPUTY   RETURNING   OFFICER 

See  Parliamentary  Elections. 

DETINUE. 
See  Company,  4. 

DEVISE. 

See  Will. 

DEVOLUTION  OF  ESTATES  ACT. 
See  Settlement 

DIRECTORS. 
See  Company,  2. 

DISCHARGE    OF    MORTGAGE. 
See  Deed«  2. 

DISCLAIMER. 
See  Municipal  Elections,  1. 
DISCONTINUANCE  OF  ACTION. 

Right  of  Defendant  to  Prerent— Specific 
Performance— Payment  of  Purchase 
Money  into  Court  by  Defendant- 
Right  to  Judgment:  Lye  v.  McCon- 
nell,  326. 

DISCOVERT. 

1.  Examination  of  Defendant — ^Defama- 
tion—Privilege— Husband  and  Wife: 
Williamson   v.   Merrill,   64. 
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2.  Examination   of  Officer  of  Defendant 

Benefit  Society — Clerk  of  Subordin* 
ate  **  Camp :"  Readhead  t.  C«uiadian 
Order  of  Woodmen  of  the  World,  55, 
90,  160;  9  O.  L.  R.  321. 

3.  Examination  of  Officer  of  Defendant 

Company — ^Action  for  Tolls  —  Tim- 
ber Slide  Companies  Act — Penalty  or 
Damages:  Pickerel  River  Improve- 
ment Co.  T.  C.  Beck  Manufactaring 
Co.,   183. 

4.  Examination    of    Officer    of    Plaintiff 

Company — ^Action  for  Tolls — ^Timber 
Slide  Companies  Act — Commissioner 
of  Crown  Lands  —  Production  of 
Documents :  Pickerel  River  Improve- 
ment Co.  V.  C.  Beck  Manufacturing 
Co.,  181. 

5.  Examination  of  Party  —  Scope  of  — 

Production  of  Books — Relevancy — 
Damages :    Blumenstiel    v.    Edwards. 

341. 

6.  Examination  of  Person  for  whose  Im- 

mediate Benefit  Action  Defended — 
Action  against  Assignee  for  Creditors 
— Examination  of  Assignor — Refer- 
ence for  Trial — ^Powers  of  Referee: 
Garland  v.  Clarkson.  62 ;  9  O.  L.  R. 
281. 

7.  Examination     of     Plaintiff — Absence 

from  Province — Place  of  Residence 
— Offer  to  Submit  to  Examination 
abroad — Stay  of  Action — 0)ncurr«nt 
Proceedings  under  Railway  Act: 
Maclean  v.  James  Bay  R.  W.  Co., 
440,  495. 

8.  Production  of  Documents — ^Privilege — 

Evidence  Procured  in  Contemplation 
of  Litigation:  Township  of  Elmslev 
V.  Miller,  651,  717. 

See  Defamation,  1 — Evidence,  5 — Judg- 
ment, 6 — Particulars. 

DISMISSAL  OF  ACTION. 

1.  Delay    in   Delivery    of    Statement    of 

Claim — Irregular  Delivery — Validat- 
ing Order  —  Terms  —  Possession  of 
Land — Improvements:  City  of  To- 
ronto V.  Ramsden.  City  of  Toronto 
V.  McDonell,  381,  413. 

2.  Delay  in  going  to  Trial  —  Excuse  — 

Leave  to  Proceed  —  Terms — Costs: 
Meldrum  v.  Laidlaw,  87. 

See  Solicitor. 

DISMISSAL  OF  SERVANT. 
See  Master  and  Servant. 


DISTRESS. 

See  Landlord  and  Tenant,   1  —  Parent 
and  Child. 

DISTRIBUTING    OBSCENE    PRINT- 
ED MATTER. 

See  Criminal  Law,  6. 
DISTRIBUTION    OF    ESTATES. 

1.  Ascertainment  of  Ngxt  of  Kin  of  In- 

testate— Legitimacy — Marriage  raws 
of  Foreign  State  —  Bigamous  Mar- 
riage of  Wife  of  Absentee— Statutes 

Presumptions :  Hunt  v.  Trusts  and 

Guarantee  Co.,  405. 

2.  Intestacy— Next    of    Kin— Action    for 

Administration — Issue  as  to  Legi- 
timacy —  Administratrix  —  Costs : 
Wall  V.  Wall,  503. 

See  Settlement — Vendor  and  Purchaser, 
3— Will. 

DIVISION  COURTS. 

1.  Clerical  Error  in  Judgment—nJurisdic- 

tion  to  Correct — Prohibition  —  New 
Trial — Consent:  Re  North  American 
Life  Assurance  Co.  v.  Collins,  342; 
9  O.  L.  R.  579. 

2.  Garnishing    Plaint  —  Garnishee    Resi- 

dent out  of  Province — ^**  Carrying  on 
Business  "  in  Province  —  Agent  — 
Garnishee  Submitting  to  Jurisdiction 
— ^Assignee  of  Fund — Intervener — 
Status :  Nelson  v.  Lenz,  21 ;  9  O.  L. 
R.  50. 

3.  Jurisdiction — Amount    Involved — Bal- 

ance of  Unsettled  Account  over  $400 
— Prohibition:  Re  Manning  v.  Gor- 
rie.  788. 

4.  Jurisdiction    —    Ascertainment       of 

Amount  over  $100 — Extrinsic  Evid- 
ence —  Promissory  Note — Indorser  : 
Re  Slater  v.  Luberee,  420,  539 :  9  O. 
L.  R.  545. 

See  Venue,  3. 

DOCUMENTS. 

See  Discovery. 

DONATIO  MORTIS  CAUSA. 

See  Gift,  1. 

EASEMENT. 

See  Limitation  of  Actions,  3. 
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EJECTMENT. 

See  Deed,  1— Dismissal .  of  Action,  1— 
Parties,   1. 

ELECTION. 

See  Appeal  to  Supreme  Court  of  Can- 
ada— Landlord  and  Tenant,  3 — Par- 
ties,   3. 

ELECTIONS. 

See  Municipal  Elections — Parliament- 
ary Elections' 

ELECTRIC  WORKS. 
See  Negligence,  2. 

EMPLOYERS'     LIABILITY     INSUR- 
ANCE. 

See  Insurance,  1. 

ENGINEER. 
See  Contract,  6. 

EQUITABLE  ASSIGNMENT. 
See  Chose  in  Action. 

EQUITABLE  EXECUTION. 
See  Fraudulent  Conveyance,  2. 

EQUITABLE  JURISDICTION. 
See  Municipal  Corporations,  1. 

ESCAPE. 

See  Ship. 

ESTATE. 

See  Will. 

ESTOPPEL. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3 — Company,  1> — Fraudulent 
Conveyance,  1  —  Insuran^"^  3,  7  — 
Mortgage   8 — Trespass   to   Land. 

ESTREAT. 
See  Criminal  Law,  3,  4. 

EVIDENCE. 

1.  Action  under  Fatal  Injuries  Act — De- 

position of  Witness  before  Coroner's 
Inquest  —  Admissibility  :  Fleming  v. 
Canadian  I'acitic  R.  W.  Co.,  58I>.  805. 

2.  Depasition     of     Witness     at     Former 

Trial—Rejection  —  No  Substantial 
Miscarriage :  Glasgow  t.  Toronto 
Paper  Manufacturing  Co.,  ICU. 


3.  Examination   of  Witness  on    Pending 

Motion — Ex  Parte  Motion — Substi- 
tuted Service  of  Process — Status  of 
Witness  to  Make  Motion :  Dunlop  v. 
Dunlop,  258,  305;  9  O.  L.  R.  372. 

4.  Foreign   Commission — Examination  of 

plaintiff  abroad  —  Terms  —  Costs : 
Watt  V.  Mackay.  93,  170. 

5.  Foreign  Commission — Examination  of 

Plaintiff  as  Defendant  to  Counter- 
claim— ^Discovery:  Levi  v.  Edwards. 
83. 

6.  Foreign  Commission — Irrelevant  Testi- 

mony— ^Terms— Costs  and  Expenses: 
Toronto  Industrial  Exhibition  Assn. 
V.  Houston,  303,  340. 

7.  Foreign  CommL«sion — Proposed  Inter- 

rogatories— ^Motion  to  Strike  out — 
Jurisdiction:  Toronto  Industrial  Ex- 
hibition Assn.  V.  Houston.  493;  9 
O.  L.  R.  527. 

8.  Letter   Written   "  without   Prejudice " 

—Objection  on  Appeal :  McLennan 
V.  Gordon,  98. 

See  Bills  of  Exchange  and  Promissory 
Notes,  4 — Criminal  Law,  1.  7,  12 — 
Discovery  —  Division  Courts,  4  — 
Fraudulent  Conveyance,  3 — Gift,  1 — 
Money — Mortgage,  2,  7 — Parliament- 
ary Elections,  ^—Particulars — Pen- 
sion— Principal  and  Agent,  1 — Ship 
— Specific  Performance,  2  —  Vendor 
and  Purchaser,  3  —  Writ  of  Sum- 
mons, 1. 

EXAMINATION. 

See    Defamation,    1  —  Discovery — Evid- 
ence— Judgment,  0. 

EXECUTION. 

Seizure  of  Manufactured  Product  of  Tim- 
ber— Permit  to  Execution  Debtor  to 
Cut  and  Remove  from  Crown  Lands 
—  Partnership — Purcbaa^ns — Claim- 
ants —  Interpleader  —  Interest  of 
Partner:  Canadian  Padfic  R.  W. 
Co.  V.  Rat  Portage  Lumber  Co.,  473. 

See   Interest  —  Partnership,  3  —  Plead- 
ing, 4. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  Administration  Order — Judgment. 
1 — Mortgage.  5 — Parties,  1  —  Part- 
nership, 1,  4 — Vendor  and  Purchas- 
er, 3. 
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EXEMPTION. 
See  Municipal   Elections,  2. 

EXPROPRIATION. 
See   Injunction,   2. 

FALSE    ARREST. 

See    Malicious    Prosecution. 

FALSE    IMPRISONMENT. 
See   Contract,   7. 

FAMILY  ARRANGEMENT. 
See  Fraudulent  Conveyance,  2. 

FATAL  INJURIES  ACT. 
See  Evidence,   1 — Master  and   Servant. 

FINES. 

See   Mortgage,   8 — Parliamentary    Elec- 
tions,  4. 

FIRE. 
See  Landlord  and  Tenant,  2. 

FIRE   INSURANCE. 
See  Insurance. 

FORECLOSURE. 
See  Mortgage,  5. 

FOREIGN  COMMISSION. 
See  Evidence,  4-7. 

FOREIGN    DEFENDANT. 
See  Vendor  and  Purcha.ser,  3. 

FOREIGN    JUDGMENT. 
See  Judgment,  2. 

FOREIGN  MARRL\GE  LAWS. 

See  Distribution  of  Estates.  1. 

FOREIGN  OFFENDERS. 
See  Parliamentary   Elections,   4. 

FOREIGN  PROPERTY  INSURED. 
See  Insurance,  5. 

FOREIGN    UNINCORPORATED    AS- 
SOCIATION. 

See  Attachment  of  Debts,  2 — Parties,  2 
— Writ  of   Summons,   3. 

FORFEITURE. 
See  Way,   1. 


FORGERY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3,  4. 

FRAUD    AND    MISREPRESENTA- 
TION. 

Action  for  Fraudulent  Representations 
Inducing  Contract — Failure  to  Prove 
Actual  Fraud:  Scott  v.  Sprague's 
Mercantile  Agency  of  Ontario,  Lim- 
ited, 237. 

See  Bills  of  Exchange  and  Promissory 
Notes,  6  —  Injunction,  1  —  Plead- 
ing, 3. 

FRAUDULENT  CONVEYANCE. 

1.  Action  to  Set  aside — Absence  of  Col- 

lusion and  Fraud  —  Sale  at  Fair 
Value — Chattel  Mortgage — E^stoppel 
— Change  of  Position :  Greer  v.  Fitz- 
gerald, 339. 

2.  Action  to  Set  aside — Execution  credi- 

tors— ^Amendment  —  Action  on  Be- 
half of  all  Creditors  —  Family  Ar- 
rangement —  Change  of  Trustees  — 
Formation  of  Company — ^Assignment 
of  Interest  in  Estate  —  Invalidity 
against  Creditors — Equitable  Execu- 
tion— Form  of  Judgment:  Union 
Bank  of  Canada  v.  Brigham,  142. 

3.  Application   to  Set  aside — Evidence — 

Burden  of  Proof  —  Local  Judge  — 
Jurisdiction  —  Residence  of  Solici- 
tors: Wendover  v.  Nicholson,  (>45. 

See   Bankruptcy   and   Insolvency. 

FRIENDLY  SOCIETY. 
See  Insurance. 

GAMING. 

Municipal  By-law — Ultra  Vires — Muni- 
cipal Act  —  Gambling  in  Private 
House — Conviction — Criminal    Law  : 

•      Rex  v.   Spegelman,  33;   9  O.  L.   R. 
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GARNISHMENT. 


See     Attachment     of     Debts — Division 
Courts,  2. 

GIFT. 

1.  Donatio  Mortis  Cause  —  Evidence  — 

Corroboration:  O'Connor  v.  O'Con- 
nor, 10. 

2.  Moneys  Deposited  in  Bank — Terms  of 

Depa<!it  Receipt — ^Testamentarv  Dis- 
position—Costs :  Hill  v.  Hill,  2 :  8  O. 
L,   R.   710. 
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GOODWILL. 

See  Account — Liquor  License  Act,  2 — 
Partnership,  1. 

GUARANTY. 

See  Principal  and  Surety. 

HIGH  SCHOOLS. 

See  Schools,  1. 

HIRING. 

See  Master  and   Servant,   11. 

HOSPITAL. 

See  Master  and  Servant.  11. 

HUSBAND   AND  WIFE. 

See  Alimony — Arrest  —  Attachment  ot 
Debts,  1 — Criminal  Law,  7 — Discov- 
ery, 1 — ^Judgment,  6 — Partnership,  3 
— ^Trespass  to  Land. 

HYPOTHECATION. 
See  Pledge. 

ICE. 
See  Negligence,  4. 

IMPRISONMENT. 
See  Malicious  Prosecution. 

IMPROVEMENTS. 
See  Dismissal  of  Action,  1. 

IMPROVIDENCE. 
See  Parent  and  Child. 

INCUMBRANCES. 

See  Insurance,  6. 

INDEMNITY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  2. 

INDIAN. 
See  Railway,  3. 

INFANT. 

Legacy — Interest  —  Maintenance— Speci- 
fic Legacies — Share  in  Residue — Set- 
ting apart  Sum — Quantum  of  Al- 
lowance— Will :  Re  Mclntyre.  Me- 
Intyre  v.  London  and  Western  Trusts 
Co.,  137:  9  O.  L.  R.  408. 


INJUNCTION. 

1.  Interim   Order  —  Chattel   Mortgage  — 

Sale  of  Goods — Misrepret^entation*— 
Breach  of  Warranty:  Rogers  v. 
Lavin,  492. 

2.  Interim  Order — Expropriation  of  Land 

— Compensation — ^Tenant  for  Tears. 
Campbell  v.  Hamilton  Cataract  and 
Power  Co.,  60. 

See  Municipal  Corporations.  1 — Patent 
for  Invention — ^Timber — Vendor  and 
Purchaser,  1  —  Water  and  Water- 
courses— Way,  1. 

INSANITY. 
See  Contract,  7 — Insurance,  9 — ^Trial,  5. 

INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

INSPECTION. 
See    Criminal    Law,    10. 

INSPECTION  FEES. 
See  Sale  of  Goods,  1. 

INSPECTOR. 
See  Company,  16. 

INSURANCE. 

1.  Employers'    Liability  —  Condition    of 

Policy — Breach — Avoidance  of  Pol- 
icy: Dominion  Paving  and  Contract- 
ing Co.  V.  Employers*  Liability  As- 
surance Corpn.,  400. 

2.  Fire — Interim      Receipt  —  Immaterial 

Variation  in  Policy  —  Prior  Insur- 
ance not  Assented  to — Insurance  in 
Plaintiffs  Name — Mortgagee — ^Agent 
— Ratification:  Coleman  v.  Economi- 
cal Mutual  Fire  Ins.  Co.,  79. 

3.  Fire — Oral  Application— Authority  of 

Agents  —  Ownership  of  Goods  In- 
sured— Insurable  Interest — Lessees- 
Notice  to  Agents — Policy  Differing 
from  Application — Statutory  Condi- 
tions —  Estoppel  —  Reformation  of 
Policv:  Davidson  v.  Waterloo  Mu- 
tual Fire  Ins.  Co.,  264 ;  9  O.  L.  R. 
394. 

4.  Fire  —  Specific     Goods  —  Substituted 

Goods  —  Construction  of  Policy  — 
Termination  of  Insurance — ^Notice— 
Re-insurance — Breach  of  Warranty 
— ^Limitation  of  Actions — Statutory 
Condition  —  Unjust  and  Unreason- 
able Variation :  Merchants  Fire  Ins. 
Co.  v.  Equity  Fire  Ins.  Co.,  27:  l> 
O.   L.   R.  241. 
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5.  Fire — Property  along  Line  of  Railway 

Damaged  by  Fire  from  Engines — 
Foreign  Country — Standing  Timber 
— Power  of  Ontario  Company  to  In- 
sure— ^Application  of  Policy  to  other 
Property — Validity  of  Policy — Stat- 
ute of  Foreign  Count iry — Mistake: 
Canadian  Pacific  R.  W.  Co.  v.  Ot- 
tawa Fire  Ins.  Co.,  496;  9  O,  L.  R. 
493. 

6.  Fire — Statutory     Conditions  —  Varia- 

tions— Printing  —  Compliance  with 
Statute — Incumbrance  —  Failure  to 
Disclose — Materiality — Unjust  and 
Unreasonable  Variation — ^Alteration 
in  Risk — Notice  to  Local  Agent  — 
Variation  Requiring  Notice  to  Com- 
pany— Just  and  Reasonable  Varia- 
tion— Policy  Avoided.  Lount  v.  Lon- 
don Mutual  Fire  Ins.  Co.,  344 :  9  O. 
L.  R.  549. 


7.  Life — Assignment  of  Policy  by  Bene- 

ficiary Subject  to  Charge — Death  or 
Insured  when  Renewal  Premium 
Overdue — Right  of  Beneficiary  or 
Representative  of  Insured  to  Tender 
during  Days  of  Grace  —  Insurancs 
Act — ^Conduct  of  Insurers  —  Dispen- 
sing with  Tender — Elstoppel :  Tatter- 
sall  V.  People's  Life  Ins.  Co.,  307. 

8.  Ldfe — Benefit    Certificate — Apportion- 

ment among  Children  —  Will :  Re 
Marshall,  404,  594. 

9.  Life  —  Benefit      Certificate— Friendly 

Society — Rules — Impairment  of  Con- 
tract— Insurance  Act  —  Non-obser- 
vance of  Requirements — Setting  out 
Rules — Incorporation  by  Reference 
— Action  by  Administratrix — Suicide 
— Insanity :  Waller  v.  Independent 
Order  of  Foresters,  16,  421. 

10.  Life — Designation   of   Beneficiaries — 

"  Legal  Heirs  "—Trust  —  Reserva- 
tion of  Power  of  Revocation — De- 
claration —  R.  S.  O.  1897  ch.  203, 
sec.  159,  sub-sec.  1— Construction — 
Preferred  Beneficiariee  —  Next  of 
Kin:  Re  Farley,  530;  9  O.  L.  R. 
517. 

11.  Life — Withdrawal  of  Application  be 

fore  Acceptance — Return  of  Prem- 
ium— Contract  —  Interim  Receipt : 
Henderson  v.  State  Life  Ins.  Co.  of 
Indianapolis,  585 ;  9  O.  L.  R.  540. 

See  Attachment  of  Debts,  1— Bills  of 
Exchange  and  Promissory  Notes,  *^ 
— Collateral  Security — ^Mortgage,  3 — 
Parties,  3— Trial,  5. 


INTEREST. 

Moneys  Realized  upon  Execution  —  Re- 
payment when  Judgment  Reversed — 
Liability  for  Interest  —  Claim  by 
Stranger — Rate  —  Costs  :  Adams  v. 
Cox,  419. 

See  Bankruptcy  and  Insolvency,  1  — 
Company,  3 — Infant — Judgment,  1 — 
Mortgage,  3,  0  —  Partnership,  6  — 
Railway,  1  —  Reference,  1  —  Street 
Railways,  1— Will,  2. 

INTERPLEADER. 

Seizure  by  Sheriff — Inconsistent  Claims 
to  Goods  Seized— Form  of  Ordei^- 
Sale  of  Goods  by  Sheriff — Separate 
Issues :  Nisbet  v.  Hill,  293,  337,  402. 

See  Execution. 

INTERROGATORIES. 

See  Evidence,   7. 

INTERVENER. 

See  Division  Courts,  2. 

INTESTACY. 

See  Distribution  of  Estates. 

INTOXICATING    LIQUORS. 
See  Liquor  License  Act. 

INVESTMENTS. 
See  Trusts  and  Trustees. 

JOINDER  OF  CAUSES  OF  ACTION. 
See  Parties,  3. 

JOINT    TORT-FEASORS. 
See  Master  and  Servant,  5. 

JUDGMENT. 

1.  Construction — Order  to  Refund  Money 

Retained  by  Executors  —  Residuary 
Legatees — Joint  or  Several  Liability 
— Interest :  Boys'  Home  v.  Lewis, 
Uffner  v.  Lewis,  39. 

2.  Foreign    Judgment — ^Action    on  —  De- 

fence— Defendant  not  Served  with 
Process  in  Original  Action — Finding 
of  Fact — Leave  to  Amend — Original 
Cause  of  Action — Parties :  Bank  of 
Montreal  v.  Morrison,  90,  540. 
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3  Summary  Judgment  —  Rule  b03 — Ac- 
tion on  BiU  of  Costs  —  Defence  — 
Agreement  of  Solicitor  to  Conduct 
Action  without  Remuneration :  Clark 
V.   Lee,   631. 

4.  Summary  Judgment — Rule  603 — Com- 

promise of  Claim  —  Repudiation  — 
Authority  of  Solicitor  —  Uncondi- 
tional Leave  to  Defend:  Hill  v. 
Edey,   689,   719. 

5.  Summary     Judgment  —  Rule     603 -— 

Promissory  Note  —  Defence  ---  Col- 
lateral Security — Sureties— Extent 
of  Liability:    Nisbet  v.  Hill,  155. 

a.  Summary  Judgment  —  Rule  f510  — - 
Pleading  —  Breach  of  Promise  of 
Marriage — Examination  of  PlaintiflE 
for  Discovery — Admission  :  Barnum 
V.  Henry,  56;  9  O.  L.  R.  319. 

See  Discontinuance  of  Action— Division 
Courts,  1— Fraudulent  Conveyance,  2 
— Interest — Master  and  Servant,  5 — 
Particular,  2  —  Partnership,  b- 
Pleading,  1,  4 — Reference,  2 — Re- 
lease—  v»'rit  of   Summons,   U. 


\  alidity  —  Bailiff  —  Counterclaim  — 
Costs  of  Distress — Costs  of  Action 
for  Illegal  Distress:  Puffer  v.  Ire- 
land, 447. 

2.  Lease  —  Surrender  —  Evidence  of  De- 

struction of  Building  by  Fire — Ob- 
ligation of  Tenants  to  Rebuild — Cov- 
enants to  Repair — Breaches — Short 
Forms  Act — Assignment  of  Lease — 
Assignment  of  Reversion — ^Parties — 
Amendment:  Deiamatter  v.  Brow 
Brothers  Co..  423 :  9  O.  L.  R.  35i. 

3.  Lease  of  Shop — Covenants — ^Insolvency 

of  Tenant — ^Assignment  for  Creditors 
—  Election  of  Assignee  to  Retain 
Premises — Rent — Use  and  OocupA 
tioD :  Lazier  v.  Armstrong,  596. 

4.  Overholding   Tenants   Act —  Summary 

Proceeding  by  Landlord-  -JurisdictioD 
of  County  Court  Judge — Dispute  a» 
to  Length  of  Term — ^Application  tor 
Review:  Re  Lumbers  and  Howard. 
721,   772. 

See  Master  and  Servant,  14. 

LEAVE  TO  APPEAL. 


JURISDICTION.  o       A         w    ^ 

,-  .^  ^  See  Appeal  to  Court  of  Appeal— ^Appeal 

See    Division    Courts  —  Evidence,    j  —  to  Supreme  Court  of  Canada. 

K'l.oiiHniont-  ( 'onvevance.  3 — I-ianalom 


Fraudulent  Conveyance,  3 — Landlord 
and  Tenant,  4 — Master  in  Chambers 
— Parliamentary  Elections,  1,  4 — Re- 
ference, 1— Schools,  1,  3— "JCrial,  6— 
Vendor  and  Purchaser,  3 — Writ  of 
Summons. 

JURY. 

JSee  Criminal  Law,  9,  10 — Damages,  2 
—  Defamation,  2,  3  —  Master  and 
Servant,  7-9,  12-18 — Negligence,  4 — 
Railway,  3-6,  8 — Seduction — Street 
Railways,  3— Trial. 

JURY   NOTICE. 
See  Trial,  4. 

JURY  PANEL. 
See  Criminal  Law,  10. 

KINGS  COUNSEL. 

See  Criminal  Law,  9. 

LACHES. 

See  Church — Mortgage,  5. 

LANDLORD  AND  TENANT. 

1.  Distress  for  Rent — Paj-ment  after  Dis- 
tress to  ^lortgagee — Lawful  Begin- 
ning— Continuation  after  Payment— 


LEGACY. 

See     Administration     Order  —  Infimt  — 
Judgment,  1— Will. 

LEGITIMACY. 

See  Distribution  of  Estates. 

LIBEL. 
See  Defamation. 

LICENSE. 

See  Liquor  License  Act — Negligence,  3 
— ^Trespass  to  Land. 

LIEN. 

See  Company,  12 — Mechanics'  Liens. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

1.  Real  Property  Limitation  Act — ^Mort- 
gagee in  Possession  for  10  Years — 
Service  of  Notice  of  Sale  after- 
wards—  Nullity — Abortive  Sale  — 
"  Proceeding  "  —  Redemption :  Shaw 
V.  Coulter,  305. 
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2.  Real  Property  Limitation  Act — Right 

of  Entry  —  Mortgagee  —  Mortgage 
after  Statute  Begun  to  Run  against 
Mortgagor  —  Interruption — Registry 
Act — Notice — Authority  of  Decisions 
of  English  Courts:  McVity  v.  Tre- 
nouth,  123;  9  O.  L.  R.  105. 

3.  Real   Property   Limitation   Act — Ten- 

ant Paying  no  Rent — ^Tazes — Mort- 
gage —  Costs  —  v;opnterclaim  — 
Right  of  Way:  Brennan  v.  Finley, 
251 ;  9  O.  L.  R.  131. 

See  Insurance,  4t — Master  and  Servant, 
1 — Municipal  Corporations,  7 — Writ 
of   Summons,  1. 

LIQUIDATOR. 
See  Company. 

LIQUOR  LICENSE  ACT. 

1.  Delivery    of    Intoxicating    Liquor    to 

Person  after  Notice — ^Licensed  Seller 
— Service  of  Notice  on  Barman  — 
Sufficiency  —  Damages  —  Costs  — 
Notice  Coming  to  Knowledge  of 
Seller:  Middleton  v.  Coffey,  18,  33(5. 

2.  Sale  by  Brewers  to  Unlicensed  Person 

— ^Recovery  of  Moneys  Paid — Agency 
— License  Held  in  Trust  for  Occu- 
pant— Honest  Belief — Penalty — Pur- 
chase of  Goodwill  and  Renting  Pre- 
mises— Illegal  Scheme:  Boucher  v. 
Capital  Brewing  Co.,  270;  9  O.  L. 
R.  266. 

See  Account. 

LOAN    COMPANY. 
See  Company,  3— Principal  and  Surety. 

LOAN  CORPORATIONS  ACT. 
See  Appeal  to  Court  of  Appeal,  7. 

LOCAL  BOARD  OF  HEALTH. 
See  Nuisance. 

LOCAL  JUDGE. 
See  Fraudulent  Conveyance.  3. 

LOCAL  OPTION. 
See  Municipal  Corporations,  4. 

MAINTENANCE. 
See  Infant— Parent  and  Child. 


MALICIOUS  PROSECUTION. 

False  Arrest  and  Imprisonment — County 
Constable — ^Absence  of  Malice — No- 
tice of  Action  —  Responsibility  for 
Arrest  —  Special  Employment  and 
Payment  of  Constable — Labour  Dis- 
putes— Picketting :  O'Donnell  v.  Can- 
ada Foundry  Co.,  215,  477. 

MANDAMUS. 
See  Company.  6 — Schools,  2 — Way,  5. 

MARRIAGE. 

See  Distribution  of  Elstatee. 

MARRIED  WOMAN. 

See  Arrest— Attachment  of  Debts,   1— 
Partnership,   3. 

MASTER  AND  SERVANT. 

1.  Contract — Servant    to   Devote    Entire 

Time  to  Master's  Business  and  to 
Engage  in  no  other  —  Breach  —  Ac- 
count of  Profits  Made  in  other 
Businesses — Damages — Costs  —  Re- 
ference—Statute of  Limitations  — 
Competitive  Business:  Sheppard 
Publishing  Co.  v.  Harkins,  482;  9  O 
L.  R.  504. 

2.  Contract  of  Hiring— Breach— Dismis- 

sal of  Servant— Grounds  for:  French 
V.  Lawson,  217. 

3.  Dismissal   of   Servant— Justification— 

Grounds— Misconduct  —  Solicitor's 
letter — Negligence  or  Incompetence 
—  Condonation  —  Revival:  Clark  v. 
Capp,  174 ;  9  O.  L.  R.  192. 

4.  Dismissal  of  Servant  without  Notice — 

Proof  of  Custom — ^Damages — Costs  • 
Gould  V.  Michigan  Central  R.  w'. 
Co.,  r>83. 

5.  False    and    Malicious    Statements    by 

Servant  —  Injury  to  Business  of 
Former  Master — Benefit  of  Present 
Master — ^Action  on  the  Case — ^Trade 
Slander — Liability  of  Master — Scope 
of  Employment  —  Company  —  Judg- 
ment against  both  Master  and  Ser- 
vant—Joint Tort-feasors  —  Measure 
of  Damages  —  Findings  of  Jury  — 
Judsrment  —  Rule  615:  Sheppard 
Publishing  Co.  v.  Press  Publishing 
Co..  775. 

6.  Iniurv  to  Servant  —  Canal  Works — 

Dansrerous  Place  —  "  Way  " — Work- 
men's Compensation  Act — Negligence 
of  Superintendent  —  Workman  Con- 
forming to  Orders  —  Contributory 
Negligence:  Birmingham  v.  Ijarkin, 
549. 
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7.  Injury  to  Servant — Consequent  Death 

—  Negligence  —  Contributory  Negli- 
gence— Proximate  Cause — Voluntary 
Incurring  of  Risk — Workmen's  Ck>m- 
pensation  Act  —  New  Trial — Jury : 
Cameron  v.  Douglass.  35. 

8.  Injury  to  Servant — Consequent  Death 

— ^Negligence — Defect  in  Way — Con- 
tributory Negligence—Course  of  Em- 
ployment —  Sunday  Work— Jury  — 
Nonsuit:  Hopkins  v.  Barchard,  246. 

9.  lujurv  to  Servant — Consequent  Death 

— Negligence  —  Workmen's  Compen- 
sation Act  —  Defect  in  Engine — Re- 
pair— Inspection  —  Reasonable  Care 
— Person  Intrusted  to  Provide  Appli- 
ances— Jury  —  New  Trial :  Schwoob 
v.  Michigan  Central  R.  W.  Co.,  157 ; 
9  O.  L.  R.  86. 

10.  Injury  to  Third  Person  by  Negligence 

of  Servant — Acts  Outside  of  Employ- 
ment —  Railway  —  Sectionmen  — 
"Piling  Ties  on  Highway:  Forsythe 
V.  Canadian  Pacific  R.  W.  Co.,  73. 

11.  Liability    of    Master    for    Theft    of 

Servant  —  Scope  of  Employment  — 
Bailment  —  Hospital  —  Charity  Pa- 
tient: lerzino  v.  Toronto  General 
Hospital   Trustees,  76. 

12.  Injury  to  Servant  —  Negligence  — 
Conunon  Law  Liability  —  Defective 
System — Findings  of  .Tury  —  Work- 
men's Compensation  Act:  Graham  v. 
International  Harvester  Co.,  613. 

13.  Injury  to  Servant — Negligence—De- 
fective Machine — Fault  of  Superior 
Workman  —  Workmen's  Compensa- 
tion Act — ^Damages:  Glasgow  v.  To- 
ronto Paper  Manufacturing  Co.,  104. 

14.  Injury  to  Servant  —  Negligence  — 
Elevator  —  Defective  Appliances  — 
Inspection — Duty  of  Tenant  —  Duty 
of  Landlord  —  Evidence  for  Jury  — 
Non-suit :  Talbot  v.  Hall,  Delaire  v. 
Hall,  751. 

15.  Injury  to  Servant  —  Negligence  — 

Findings  of  Jury — Causal  Connec- 
tion— New  Tria» — Costs:  Hillyer  v. 
Wilkinson  Plough  Co.,  748. 

16.  Injury     to     Servant  —  Negligence  — 

Person  to  whose  Orders  Servant 
Bound  to  Conform  —  Right  to  Give 
Order  —  Servant  Voluntarily  In- 
curring Risk  —  Findings  of  Jury : 
Parker  v.  Lake  Erie  and  Detroit 
River  R.  W.  Co..  634. 

17.  Injury    to    Servant  —  Negligence  — 

Questions  for  Jury  —  New  Trial : 
Sorenson  v.  Smith,  576. 


18.  Injury  to  Servant  —  Negligence  — 
Superintendent  of  Works  —  Work- 
men's Compensation  Act  —  Findings 
of  Jury — Inconsistency — New  Trial: 
Higgins  V.  Hamilton  Electric  Light 
and  Cataract  Power  Co.,  136. 

See  Negligence,  1. 

MASTER  IN  CHAMBERS. 

Jurisdiction  —  Motion  to  Set  aside  Ap- 
pointment of  Referee  to  Proceed 
with  Reference  —  Jurisdiction  of 
Referee  Questioned — Rule  42  (2r 
(12)— Appeal— Prohibition:  City  of 
Toronto  v.  Toronto  R.  W.  Co.,  403. 

See  Trial,  6. 

MECHANICS'  LIENS. 

Aseignmait— Debt  **  Due  "— Lienholder— 
Priority  —  When  Lien  Attaches  — 
Mechanics'  Lien  Act,  R.  S.  O.  ch. 
163,  sees.  4,  13 — Judicature  Act,  sec. 
58  (5):  Ottawa  Steel  Castings  Co. 
V.  Dominion  Supply  Co.,  161. 

.  See  Contract,  2 — Mortgage^  1. 

MEETINGS   OF   CREDITORS. 
See  Company,  13,  14. 

MERGER. 

See  Collateral  Security. 

MINING  COMPANY. 

See  Bills  of  Exchange  and  Prominory 
Notes,  1 — ComiMiny,  1. 

MISDIRECTION. 
See  Railway,  9. 

MISREPRESENTATION. 
See  Fraud  and  Misrepresentation. 
MISTAKE. 

See  Cemetery — Mortgage,  8. 

MONEY. 

Money  Had  and  Received — ^Deposit — Re- 
payment— ^Evidence  —  Corroboration 
— Costs:  Burton  v.  Campbell,  53. 

MORTGAGE. 

1.  Advances  for  Building  —  Mechanics' 
Liens  — Priority —  Subrogation  — 
Agreement  to  Postpone:  Colonial  In- 
vestment and  Loan  Co.  v.  McCrim- 
mon,  315. 
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2.  Assignment  —  Proof     of     Claim  — ^ 

Affidavit  of  Assignee  —  Onus  —  Dis- 
covery of  New  Evidence:  Randall  v. 
Berlin  Shirt  and  Collar  Co.,  646. 

3.  Building       Society  —  Payment       by 

Monthly  Instalments  —  Loan  on 
Shares  —  Mortgage  as  Collateral 
Security — Rate  of  Interest — Fines — 
Rules  of  Society — Insurance  Moneys 
Received  by  Mortgagees — Appropria- 
tion :  Home  Building  and  Savings 
Assn.  V.  Williams.  643. 

4.  Covenant  for  Payment — Power  of  Sale 

— Agreement  for  Sale  on  Credit — 
Removal  of  Building  —  Inability  to 
Reconvey  Property  in  Original  Con- 
dition —  Liability  of  Mortgagee  to 
Account — Price  not  Paid  —  Posses- 
sion— Rents  and  Profits:  Mendels  v. 
Gibson,  238. 

5.  Foreclosure — Action — Parties  —  Devi- 

see of  Deceased  Mortgagor  —  Execu- 
tors— Joint  Assignees  of  Mortgage- 
Action  by  Survivor — Trustees — Ob- 
jection —  Laches  —  Action  to  Open 
Foreclosure:  Plenderleith  v.  Smith, 
753. 

6.  Interest    on    Interest    Accruing    after 

Maturity  of  Principal — Construction 
of  Proviso:  Imperial  Trusts  Co.  v. 
New  York  Security  and  Trust  Co., 
213. 

7.  Payment — Evidence — Admissibility  — 

Contract  —  Specific  Performance  — 
Credit  for  Sum  Paid  —  Burden  of 
Proof  —  Scope  of  Reference :  Lemon 
V.  Lemon,  36. 

8.  Sale  under  Power — Surplus  Proceeds — • 

Distribution — Priorities — Receiver  — • 
Second  Mortgage  —  Claim  of  Re- 
ceiver for  Costs,  Charges,  and  Ex- 
penses— Reference — Report  —  Claim 
to  Moneys  Paid  by  Mistake  —  Res 
Judicata — Estoppel — ^Amendment  — 
Costs:  Milloy  v.  McClive.  799. 

See  Bankruptcy  and  Insolvency,  2  — 
Collateral  Security  —  Deed,  2  —  In- 
surance, 2 — Landlord  and  Tenant,  1 
— Limitation  of  Actions — Reference, 
1. 

MORTMAIN  ACT. 

See  Will,  13,  14. 

MUNICIPAL  CORPORATIONS. 

1.  Acquisition  of  Lands  at  Tax  Sale — 
Duty  to  Sell  —  Sale  bv  Tender  — 
Council  Accepting  Lower  Tender — 
Action    by    Higher    Bidder — Injunc- 

VOL.  V.  o.w.B. — h 


tion — ^Equitable  Jurisdiction — Coun- 
cillors— Trustees — ^Administration  of 
Trust  Property:  Phillips  v.  City  of 
Belleville,  310. 

2.  Alteration    in    Graae  of    Sidewalk  — 

Injury  to  Adjoining  Land — ^Absence 
of  By-law — Remedy — Arbitration — 
Sale  of  Land  after  Injury — Right  of 
Vendor  to  Compensation:  Re  Dunn 
and  City  of  Stratford,  65. 

3.  By-law — Closing   Part   of   Highway — 

Private  Interests — Bonus  Clauses  of 
Municipal  Act — Reducing  Width  of 
Street  —  Rights  of  Owners  Pur- 
chasing according  to  Plan :  Re  Inglis 
and  City  of  Toronto,  489;  9  O.  L. 
R.  562. 

4.  By-law  —  Local    Option  —  Voting  on 

By-law — Irregularities  — Publication 
— Designation  of  Newspaper  —  Ap- 
pointment of  Agents  or  Scrutineers 
—  Persons  not  Entitled  to  Vote  — 
Compartments  for  Voters — Secreiiy 
of  Ballot — Presence  of  Strangers  -^ 
Polling  Place — Duties  of  Returning 
Officer  at  Close  of  Poll:  Re  Dillon 
and  Township  of  Cardinal,  653,  750. 

5.  Contract   for   Municipal   Work — Vari- 

ation— Necessity  for  By-law  —  Mode 
of  Payment  for  Work :  Thompson  v. 
City  of  Chatham,  156;  9  O.  L.  R. 
343. 

6.  Electrical  Works — Statute  Authorizing 

— Dam — Temporary  Structure  —  In 
jury  to  Lands  —  Independent  Con- 
tractor —  Control  by  Corporation  — 
Maintenance  of  Dam  —  Navigable 
River — Unlawful  Act  —  Nuisance  — 
Abatement  —  Request :  Clipsham  v. 
Town  of  Orillia.  298.  786. 

7.  Waterworks  —  Conveyance  of  Water 

through  Private  Lands  —  Compensa- 
tion— Special  Statute  —  Claim  Made 
after  20  Years — Statute  of  Limita- 
tions —  Interruption  —  Repairing 
Water  Pipes — Fresh  Entry — ^Assign- 
ment of  Claim  for  Compensation  — 
Champerty:  Re  Dyer  and  Town  of 
Brampton,  668. 

See  Gaming  —  Negligence,  1,  2  —  Nuis- 
ance— Schools  —  Street  Railways,  1 
—Trial,  4^Way,  1,  3  5. 

MUNICIPAL  ELECTIONS. 

1.  Disqualification  of  Councillor — School 
Trustee — Term  not  Expired — Motion 
to  Set  aside  Election  —  Costs — ^Dis- 
claimer: Rex  ex  rel.  Jamieson  v. 
Cook,  350 ;  9  O.  L.  R.  466. 
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2.  Town  CJouncillor  —  Disqualification — 
Contract  with  Corporation — Exemp- 
tion of  Partnership  from  Taxation — 
QuaJitication  —  IntereiJt  In  Partner- 
ship Property  in  Part  Exempted  — 
Status  of  Relator  —  Voting  for  Re- 
Bi>ondent  —  Secrecy  of  Ballot :  Rex 
ex  rel.  Payne  v.  Chew,  389. 

MURDER. 
See  Criminal  Law,  7. 

NAVIGABLE  RIVER. 
See  Municipal  Corporatians,  6. 

NEGLIGENCE. 

1.  Collapse  of  Municipal  Building  —  In- 

jury to  Workman — Liability  of  Em- 
l)loyees — Independent  Contractors — 
Municipal  Corporation  —  Architect : 
Hill  V.  Taylor,  85. 

2.  Electric  Wire  Left  on  Ground — Injury 

to  Passers-by — Gas  Company  —  City 
Corporation  —  Immediate  Cause  of 
Injury  —  Damages  —  Costs :  Labom- 
barde  v.  Chatham  Gas  Co.,  534. 

3.  Injury  to  Person — Dangerous  Place  on 

Premises — Invitation — Part  of  Pre- 
mises Used  by  Licens<»e — Responsi- 
bility of  Owner  —  Construction  of 
License — Extent  of  Invitation :  Flynn 
V.  Toronto  Industrial  Exhibition 
Assn.,  550 ;  9  O.  L.  R.  582. 

4.  Leaving      Unguarded     Hole     in      Ice 

Formed  upon  Navigable  Waters — 
Cause  of  Death — Absence  of  Direct 
Proof  —  Contributory  Negligence  — 
Argumentative  Finding  of  Jury : 
Plouffe  v.  Iron  Furnace  Co.,  758. 

See  Criminal  Law,  8  —  Damages,  2  — 
Master  and  Servant  —  Railway  — 
Street  Railways  —  Warehousemen — 
Way. 

NEW  TRIAL. 

See  Division  Courts,  1  —  Master  and 
Servant,  7,  9,  15,  17,  18 — Railway, 
4,  5,  8.  9  —  Street  Railways,  3  — 
Trial.  1,  5. 

NONSUIT. 

See  Master  and  Servant.  8,  14 — Rail- 
way, 0,  7 — Seduction. 

NOTICE. 

See  Hills  of  Exohanee  and  Promissory 
Notes,  2 — Broker — Chose  in  Action 
— (\nnpftny,    14 — Insurance,    4.    i\ — 


Limitation  of  Actions,  2  —  LiQuor 
License  Act,  1 — Master  and  Servant, 
4  —  Partnership,  5  —  Pleading.  3  — 
Pledge — Railway.  3 — Sale  of  Goods, 
2 — Schools,  4 — Specific  Performanc*», 
2 — Vendor  and  Purchaser,  4. 

NOTICE  OP  ACTIO-N. 

See  Malicious  Prosecution. 

NOTICE  OF  SAI  E. 

See  Limitation  of  Actions,  1 

NOVATION. 

See  Contract,    3. 

NUISANCE. 

Fouling  Watercourse — Ditch  Constructed 
to  Carry  Refuse  from  Factory  — 
Liability  of  Municipality — ^Trespass 
— Local  Board  of  Health:  Donovan 
V.  Township  of  Lochiel.  222,  785. 

See  Criminal    Law,    8 — Municipal   Cor- 
porations, (5. 

OBSCENITY. 

See  Criminal  Law,  6. 

OVERHOLDING  TENANTS  ACT, 

See  Landlord  and  Tenant,  4. 

PARENT  AND   CHILD. 

Conveyance  of  Land  by  Father  to  Son — 
Undue  Influence — Absence  of  Inde- 
pendent Advice  —  Improvidence  — 
Annuity — Covenant  for  Maintenance 
— Consideration  —  Delivery  of  Con- 
veyance— Charge  on  Land-^Power  of 
Distress  —  Re-entry  for  Breach  of 
Covenant :  Delis  le  v.  Del  isle,  673. 

PARLIAMENTARY  ELECTIONS. 

1.  Ballots  —  Recount  —  Jurisdiction      of 

Deputy  County  Court  Judge  —  Ab- 
sence of  Statement  by  Deputy  Re- 
turning Ofllcer  of  Result  of  Poll — 
Substituted  Statement — ^Two  Crosses^ 
— Erasure  of  One — Irregular  Crc68: 
In  re  Prince  Edward  Provincial 
Election.  37(5 ;  9  O.  L.  R.  463. 

2.  Ballots  —  Recount  —  Sufficiency     of 

Marks  —  Mistake  m  Initials  of 
Deputy  Returning  Officer  —  Tom 
Ballot  —  Ballot  without  Initials  — 
Mistake  of  Officer  —  Numbers — ^Dis- 
closing Identity  of  Voters:  Re  West 
Huron  Provincial  Election,  378:  9 
O.  L.  R.  602. 
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3.  Ballots — Wrongful  Numberiug  by  De- 

puty Ketu ruins  OflScer  —  Numbers 
fjeading  to  Identification  of  Voters — 
Rejection  of  Ballots — Voiding  Elec- 
tion— Costs :  Ke  Wentworth  Domin* 
ion  Election,  Sealey  v.  Smith,  Smith 
V.  Sealey,  282 :  9  O.  L.  R.  201. 

4.  Corrupt  Practices — Summary  Trial  of 

Offendei-s  —  Jurisdiction  over  For- 
eigners —  Service  of  Summonses  in 
Foreign  Country — Rule  lt>2  (e)  — 
Furnishing  Refreshments  to  Voters 
— Procuring  Personation  of  Voters — 
Procuring  Unqualified  Persons  to 
Vote  —  Providing  Free  Transporta- 
tion for  Voters  —  Lake  Vessel  — 
Statute  —  Ejusdem  Generis  Rule  — 
Fines — Costs — Imprisonment  —  Evi- 
dence of  ^^ccused —  Certificate  of  In- 
demnity:  Re  Sault  Ste.  Marie  Pro- 
vincial Election,  782. 

5.  Judgment    Voiding    Election — Dissolu- 

tion of  Legislature  —  EflFect  of,  on 
Pending  Appeal  —  Costs  :  Re  North 
York  Provincial  Election,  Kennedy 
V.  Davis,  478. 

See  Penalties. 

PARTICULcVRS. 

1.  Order    for,    before    Trial  —  Limiting 

Evidence — Non-delivery  —  Striking 
out  Defence:  Bell  v.  Morrison,  226. 

2.  Statement    of    Defence  —  Action    on 

Foreign  Judgment :  Molsons  Bank  v. 
Hall.   625. 

PARTIES. 

1.  Defendant  by  Counterclaim — Action  of 

Ejectment  —  Counterclaim  for  De- 
claration of  Title  —  Heir-at-law  of 
Deceased  Owner  —  Administrator — 
Pleading — Defences  —  Striking  out : 
O'Connor  v.  O'Connor,  701,  f51. 

2.  Foreign  Unincorporated  Association — 

Local  Branch  —  Right  to  Sue  and 
Serve  with  Process — Representative 
Action  for  Tort— Rule  200— Selec- 
tion of  Representatives :  Metallic 
Roofing  Co.  of  Canada  v.  Local 
irnion  No.  30,  Amalgamated  Sheet 
Metal  Workers'  International  As.so- 
ciation,  95;  9  O.  L.  R.  171. 

3.  Several   Plaintiffs — Distinct  Causes  ,)f 

Action — .Joinder  —  Election  —  Life 
Insurance  Policies :  Honsinger  v. 
Mutual  Reserve  Life  Ins.  Co.,  528. 

See  Chase  in  Action — Consolidation  of 
Actions  —  Costs,  4  —  Judgment,  2 — 
Landlord  and  Tenant,  2 — Mortgage, 
5— Trial.  1— Writ  of  Summons,  3. 


PARTITION. 

Application  for  Summary  Order — Ques- 
tion of  Title  —  Direction  to  Bring 
Action :  Talker  v.  Smith,  254. 

PARTNERSHIP. 

1.  Death  of  Partner  —  Continuation  of 

Business  by  Executors  —  Sale  of 
Business  and  Stock  in  Parcels  — 
Rights  of  Purchasers — Vf^e  of  Firm 
Name— Goodwill — Business  :  Beattie 
V.  Dickson,  Dickson  v.  Beattie,  5b». 

2.  Dissolution — Claims  against  Partner — • 

Engaging  in  other  Business — ^Acqui- 
escence —  Counterclaim:  Greig  v. 
Macdonald,   SO. 

3.  Judgment   against — Execution   against 

Partners — Issue  as  to  Fact  of  Part- 
nership —  Registered  Declaration  — 
Husband  and  Wife  as  Partners — 
Declaration  of  Dissolution  by  onje 
Partner — Married  Woman's  Separate 
Estate:  Gibson  v.  Le  Temi)s  Publi- 
cation Co.,  4 ;  8  O.  L.  R.  707. 

4.  Reputed      I^rtner  • —    Liability      for 

Moneys  Misappropriated  by  Co- 
partner— Executors — Imputation  of 
Payments :  Askin  v.  Andrew,  294. 

5.  Reputed    Partner  —  Mis*«ppropriation 

by  Co-partner  —  Private  Bankers  — 
Registration  of  PartnerRhip^— Char- 
tere<l  Bank  —  Moneys  Misappro- 
priated by  Customer  —  Trust  — 
Notice — Alteration  of  Bank's  Posi- 
tion —  Cheque  :  Ontario  Silver  and 
Antimony  Co.  v.  Andrew  and  On- 
tario Bank,  206. 

6.  Special  Partner  —  Agreement  —  Con- 

struction —  Liability  for  Ijosses  — 
Salary  of  Active  Partner — Account 
—  Dispensing  with  Reference  —  In- 
tere<5t — Costs :  Fitzgerald  v.  McGill, 
769. 

See  Company,  2 — Execution — Municipal 
Elections,   2. 

PATENT  FOR  INVENTION. 

Infringement  —  Substance  —  Anticipa- 
tion— Injunction — Damages  :  Moflfatt 
V.  Leonard,  2.j9. 

See  Contract,  3. 

PAYMENT. 
See  Company,  8-10 — Mortgage,  7. 

PAYMENT   INTO  COURT. 

See  Costs,  .3 — Discontinuance*  of  Action. 
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PENALTIES. 

Ontario  Election  Act — Bribery — ^Right  of 
Action  —  Conviction  —  Procedure : 
A«?8elstine  v.  Shibley,  109:  9  O.  L. 
R.  327. 

See  Discovery,  8 — Liquor  License  Act, 
2— Sale  of  Goods.  1. 

PENSION. 

Police  Benefit  Fund-— Police  Officer  Per- 
manently Incapacitated  —  Retire- 
ment from  Service  —  Injuries  Re- 
ceived in  Execution  of  Duty — Evi- 
dence :  Gummerson  v.  Toronto  Police 
Benefit  Fund,  581. 

PERPETUITY. 
See  Will,  1.  7. 

PICKETTING. 

See  ]^Ialicious  Prosecution. 

PLEADING. 

1.  Counterclaim — Exclusion  —  Action   on 

Foreifjn  Judgment  —  Counterclaim 
for  Libel:  Molsons  Bank  v.  Hall, 
025. 

2.  Statement   of   Claim  —  Allegation    of 

Immaterial  Fact  —  Striking  out  — 
Rule  268— Evidence :  Prince  v.  To- 
ronto B.  W.  Co..  88. 

3.  Statement  of  Claim— Fraud — Notice — 

Embarrassment:  Beatty  v.  McCon- 
nell,  541. 

4.  Statement  of  Claim — Motion  to  Strike 

out  Part  —  Execution  agaim?t  In- 
terest in  Land — Judgment — Remedv 
by  Summary  Application:  Bower- 
man  v.  Hall.  226. 

5.  Statement  of  Claim — Motion  to  Strike 

out  Parts— Allegations  of  Material 
Facts:  Slemin  v.  Toronto  Police 
Benefit  Fund.  178.  239. 

See  Consolidation  of  Actions — Dismiasal 
of  Action,  1 — Judgment  6  —  Muni- 
cipal Corporations,  '6 — Particulars — 
Parties*— Ship— Venue. 

PLEDGE. 

Railway  Bonds — Sale  by  Pledgees — Com- 
pliance with  Terms  of  Hypothecation 
"  By  Giving  "  —  Notice  —  Abortive 
Sale — Subsequent  Private  Sale:  To- 
ronto General  Trusts  Corporation  v. 
Central  Ontario  R.  W.  Co..  600. 

See  Broker — Release. 


POLICE  BENEFIT  FUND. 
See  Pension. 

POST  LETTER. 
See  Criminal  Law,  12. 

POSTPONEMENT. 
See  Trial,  7. 

PRACTICE. 

See  Alimony — ^Appeal  to  Court  of  Ap- 
peal— Appeal  to  High  Court  of  Jus- 
tice—  Appeal  to  Supreme  Court  of 
Canada — ^Arbitration  and  Award  — 
Arrest — ^Attachment  of  Debts — Chose 
in  Action — Company,  7,  14 — C<m- 
solidation  of  Actions — Costs — Crim- 
inal Law,  3,  4,  5,  9,  10— Defamation, 
1 — ^Discontinuance  of  Action  —  Dis- 
covery— ^Dismissal  of  Action — Divi- 
sion Courts — Evidence,  3-7 — Fraudu- 
lent Coneyance,  3 — ^Infant — Interest 
— Interpleader — Judgment  —  Master 
m  Chambers — ^Mortgage.  5,  8 — Muni- 
cipal Elections,  1  —  Parliamentary 
Elections.  5— Particulars— Parti« — 
Partition  —  Penalties  —  Pleadinr  — 
Reference — ^Replevin— Set-off  — Soli- 

citoi^-Trial— Venue— Writ  of  Sum- 
mons. 

PREFERENCE. 

See  Bankruptcy  and  Insolvency — Com- 
pany, 12. 

PRINCIPAL  AND  AGENT. 

1.  Account — Contract  —  Construction  — 

Parol  Variation  —  Competing  Busi- 
ness— Goods  Supplied — ^Profits — Re- 
muneration— ^Damages — Special  Ser- 
vices— Method  of  Accounting — ^Bur- 
den of  Proof — ^Disbursements:  Pain 
V.  Col€i,  677. 

2.  Agent's  Commission  on  Sale  of  Timber 

Limits  —  Introduction  of  Purchaser 
—  Failure  of  Negotiations  —  Subse- 
quent sale  at  Reduced  Price :  Paidee 
V.  Ferguson,  698. 

3.  Sale   of    Land  —  Vendor's  Agent  — 

Secret  Commission  from  Purd^er — 
Knowledge  of  Vendor:  Webb  v. 
McDermott,  566. 

See  Bills  of  Exchange  and  Promissory 
Notes,  6 — Company,  5  —  Insurance. 
2,  3 — Liquor  License  Act,  2. 
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PRINCIPAL  AND  SURETY. 

Guarantee  Policy — Fidelity  of  Manager 
of  Loan  Company — Misappropriation 
of  Moneys — Release  of  Surety — Un- 
true Statement:^  —  Conditions  of 
Policy — Necessity  for  Setting  out — 
Incorporation  by  Reference  —  Insur- 
ance Act  of  Ontario,  sec.  144  (1), 
(2.)  —  Construction  —  Change  in 
Duties :  Elgin  Loan  and  Savings  Co. 
V.  London  Guarantee  and  Accident 
Co.,  349;  9  O.  L.  R.  509. 

See  Collateral   Security — Judgment,   5. 

PRIVILEGE. 
See  Discovery,  1,  8. 

PRIVY  COUNCIL. 
See  Costs,  1. 

PRODUCTION  OF  DOCUMENTS. 
See  Discovery. 

PROHIBITION. 

See  Division  Courts — Master  in  Cham- 
bers. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and   Promissory 
Notes. 

PROVINCIAL  LEGISLATURE. 
See  Parliamentary  Elections.  5. 

PUBLIC  HEALTH  ACT. 
See  Nuisance. 

.PUBLIC  OFFICER. 

See  Chose  in  Action. 

PUBLIC  POLICY. 

See  Chose  in  Action — Contract,  7. 

PUBLIC  SCHOOLS. 

See  Schools,  2,  3. 

PUBLIC  USER. 

See  Way,  1,  2. 

RAILWAY. 

1.  Bondholders  —  Right  to  Vote  at 
Annual  General  Meeting  of  Com- 
pany— Interest  in  Arrear — Scope  of 
Right — E\iture  Meetings  —  Number 
of  Votes — Value  of  Bonds  Compared 
with  Shares — Construction  of  Sta- 
tutes: Weddell  v.  Ritchie,  733. 


2.  Contract  —   Breach   —   Controllable 

Freight — Supply  of  Cars:  Michigan 
Central  R.  R.  Co.  v.  Lake  Erie  and 
Detroit  River  R.  W.  Co..  608. 

3.  Expulsion  of  Passenger  —  Indian  — 

Passenger  Rates  —  Special  Contract 
—Custom — Withdrawal  of  Privilege 
—  Absence  of  Notice  —  Accommoda- 
tion —  Jury  —  Damages :  Jones  v. 
Grand  Trunk  R.  W.  Co..  611. 

4.  Injury   to   Person   Crossing  Tracks — 

Consequent  Death  —  Negligence  — 
Conflicting  Evidence  —  Findings  of 
Jury — Excessive  Damages  —  Reduc- 
tion— New  Trial :  Hockley  v.  Grand 
Trunk  R.  W.  Co..  Davis  v.  Grand 
Trunk  R.  W.  Co..  572. 

5.  Injury   to   Person   Crossing   Tracks — 

Negligence — Failure  to  Give  Warn- 
ing of  Train  —  Failure  to  Look  — ■ 
Reasonable  Excuse  —  Jury  —  New 
Trial :   Champagne  v.  Grand  Trunk 
R.  W.  Co..  218 ;  9  O.  L.  R.  589. 

6.  Injury  to  Person  Crossing  Tracks  — 

Negligence  —  Contributory  Negli- 
gence —  Findings  of  Jury — Nonsuit : 
Sims  V.  Grand  Trunk  R.  W.  Co., 
664. 

7.  Injury  to  Person  Crossing  Tracks  — 

Failure  to  Look  for  Train — Efficient 
Cause  of  Accident  —  Nonsuit — Con- 
tributory Negligence:  Wright  v. 
Grand  Trunk  R.  W.  Co.,  802. 

8.  Injury  to  Person  Crossing  Tracks  — 

Workmen  in  Grain  Elevator — ^Tracks 
in  Elevator  —  Shunting  Engine  — 
Negligence — Warning  —  Findings  of 
Jury — New  Trial:  Mott  v.  Grand 
Trunk  R.  W.  Co..  42. 

9.  Injury  to  Person  Loading  Car — Train 

Running  into  Car  —  Negligence  — 
Appliances — Evidence —  Misdirection 
— Res  Ipsa  Loquitur  —  Evidence  as 
to  Cause  —  New  Trial :  Meenie  v. 
Tilsonburg,  Lake  Erie,  and  Pacific 
R.  W.  Co..  69. 

See  Damages.  2 — Insurance,  5  —  Mas- 
ter and  Servant,  9,  10 — Pledge — Ke- 
lease — Street  Railways. 

RAILWAY  ACT. 
See  Discovery,  7. 

RAPE. 

See  Criminal  Law,  2 — Seduction. 

RATIFICATION. 
See  Insurance,  2. 
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REAL  PROPERTY  LIMITATION 

ACT. 

See  Limitation  of  Actions. 
RECEIVER. 
See  Mortgage,  8. 

RECOUNT. 
See  Parliamentary  Elections,  1,  2. 

REDEMPTION. 

See  bankruptcy   and    InBolvency,    1  — 
Limitation  of  Actions,  1 — Reference, 


1. 


REFERENCE. 


1.  Scope  of — Mortpase    Action  —  Refer- 

encp  back  to  Readjust  Accounts 
Change  in  Computation  of  Interest 
— Jurisdiction  of  Master  to  Fix  a 
New  Day  for  Redemption :  Imperial 
Trusts  Co.  V.  New  York  Security 
Co.,  641. 

2.  Stay  —  Judgment  on   Special   Case  — 

Appeal  —  Rule  829  —  Terms  of 
Special  Caw:  City  of  Toronto  v. 
Toronto  R.  W.  Co..  415. 

See  Contract  3 — Discovery.  C — Master 
and  Servant,  1 — Master  in  Chambers 
— Mortgage,  7.  8 — Partnership,  6. 

REFORMATION. 
See  Contract,  4 — Insurance,   3. 

REGISTRATION. 

See  Criminal  Law,  11  —  Partnership, 
3,  5. 

REGISTRY  lAWS. 

See  Limitation  of  Actions.  2 — Specific 
Performance,  2. 

REIATOR. 

See  Municipal   Elections,   2. 

RELEASE. 

Pledge  of  Bonds — Agreement  for  Release 
— Judgment — Satisfaction  —  Terms  : 
Toronto  General  Trusts  Corporation 
V.  C'cntral  Ontario  R.  W.  Co.,  544. 

See  Company,  1  —  Contract,  7  —  Prin- 
cipal and  Surety— Ship— Will,  11. 

RELIEF  OVER. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3. 


RELIGIOrS  INSTlTrnONS  ACT. 

See  Vendor  and   Purchaser,   4  —  Will, 
13,  14. 

RELIGIOUS    SOCIETY. 

See  Contract,     7  —  Vendor    and    Pur- 
chaser, 4 — Will.  13. 

RENT. 

See  landlord  and  Tenant. 

REPLEVIN. 

Sale  of  Goods  Replevied  —  Rules  1097, 
1()J)S:  Innes  v.  Hutcheon,  357:  9  O- 
L.  R.  392. 

REPRESENTATIVE   ACTION. 

See  Attachment  of  DebL«,  2 — Pardos,  2. 

RES    IPSA   LOQUITUR. 

See  Railway,  9. 

RES   JUDK'ATA. 

See  Bond — Mortgage,  8 — Schools,  1. 

RESERVE  FT'ND. 

See  Company,  11. 

RESTRAINT   ON   ALIENATION. 

See  Will,  7. 

RETAINER. 

See  Solicitor. 

RETURNING  OFFICER, 

See  Municipal   Corporations,   4 — Parlia- 
mentary Elections. 

REVISION. 

See  Costs,  6. 

REVOCATION. 

See  Insurance,  10. 

ROYALTIES. 

See  Contract,  3. 

SALE    OF    GOODS. 

1.  Action  for  Price — Contract — Breach — 
Damages  for  Delay — Penalties — In- 
spection Fees :  Ontario  Paving  Brick 
Co.  V.  Toronto  Contracting  and  Pav- 
ing Co..  561. 
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2.  Action  for  Price — Warranty  of  Qual- 

ity— Deduction  for  Inferiority— No- 
tice of  Breach:  Meecli  v.  Ferguson, 
773. 

3.  Contract— Breach — Rescission  — Dam- 

ages :  Fisher  v.  Carter,  2yt>. 

4.  Contract— Fulfilment  —  Non-payment 

o^^^rice— Exercise  of  Vendor's  Lien 
—Changing  Character  of  Goods: 
Ileaton   v.   Sauv6,   446. 

5.  Contract  —  Statute    of    Frauds  —  In- 

ability of  Vendor  to  Deliver  Goods- 
Breach  of  Contract:  Trusts  and 
Guarantee  Co.  v.  Ross,  558. 

C.  Refusal  of  Purchaser  to  Accept— Ten- 
"^r — ^leasurement  of  Cordwood — Re- 
sale by  Vendor — Recovery  of  Lo^s 
upon :  McLennan  v.  Gordon.  98. 

7.  Warranty  —  Breach  —  Damages  — 
C<)sts:  Moran  v.  Woodstock  Wind 
Motor  Co.,  650. 

See  Bills  of  Exchange  and  Promissory 
Notes,  2— Contract,  8— Injunction,  1 
—Replevin— Writ  of  Summons.  5. 

SALE  OF  LAND. 

See  Settled  Estates  Act— Specific  Per- 
formance— Vendor  and  Purchaser. 

SCHOOLS. 

1.  Hiffh  Schools  —  Payment  to  City 
High  School  for  County  Pupils— Dis- 
pute—  Reference  to  County  Court 
Judge — Jurisdiction  —  Res  Judicata 
—High  Schools  Act — Payment  for 
Particular  Year:  Windsor  Board  of 
Education  v.  County  of  Essex,  726. 

2.  Public  Schools— Division  of  Township 

into  Sections — Mandamus — Demand 
—Particular  By-law— Duty  of  Coun- 
cil—Discretion —  Newly  Organized 
Township  —  Public  Schools  Act,  sec. 
12  —  Construction  —  Cost^! :  Re  Ellis 
and  Township  of  Widdifield,  47. 

3.  Public    Schools  —  Formation    of   New 

Section — ^Award — Statutory  Require- 
ments— Area — Number  of  Children 
—  Determination  of  Arbitrators  — 
Jurisdiction — Power  of  Court  to  Re- 
vie\^':  Re  Bainsville  School  Section. 

4.  Separate    Schools — Adjoining    Munici- 

palities— Three-mile  Limit — Separate 
School  Supporters — Notice — Change 
in  Assessment  Rolls — Court  of  Rpvi- 
sion — Recovery  of  Taxes:  Sandwich 
East  (No.  1)  Roman  Catholic  Separ- 


ate   School   .Trustees    v.    Town    of 
Walkerville,  ^11.   527. 

See  Municipal  Elections,  1. 

SEAL. 

See  Company,  1. 

SECURITY  FOR  COSTS. 

See  Costs. 

SEDUCTION. 

Evidence  of  Plaintiff's  Daughter— Rape 
— Nonsuit — No  Reasonable  Evidence 
of  Seduction — Disagreement  of  Jury 
—Rule  78(>— Scope  of:  Gambell  v. 
Heggie,  746. 

SELLING    GOODS    WITH    FALSE 

NAME. 

See   Criminal   Law,    11. 

SEPARATE    ESTATE. 

See  Arrest — Attachment  of  Debts,  1— 
Partnership,  3. 

SEPARATE  ISSUES. 
See  Trial,  6. 

SEPARATE  SCHOOLS. 
See  Schools,  4. 

SERVICE  OF  PAPERS. 

See  Chose  in  Action — Evidence,  3 — 
Parliamentary  Elections,  4 — Parties^ 
2 — Writ  of  Summons. 

SET-OFF. 

Claim  and  Counterclaim — Costs — Powers 
of  Trial  Judge  —  Solicitor's  Lien: 
Blumenstiel  v.  Edwards,  796. 

See    Company,    10. 

SETTLED  ESTATES  ACT. 

Leave  to  Sell  Land — Trust  for  Sale  at 
Named  Period — Acceleration  with 
Sanction  of  Adult  Children— Advan- 
tage to  Beneficiaries — Death  of  Adult 
— Sale  without  Sanction  of  Sur- 
vivor: Re  Cornell,  60;  J)  O.  L.  R. 
128. 

SETTLEMENT. 


'1^ 


Trust  Deed  —  Construction  —  Equitable 
Estate  in  Fee  of  Settlor  —  Rule  in 
Shelley's  Case  —  Devolution  of  Es- 
tates Act — Distribution  of  Estate: 
Re  Bower.  382 ;  U  O.  L.  R.  109. 
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SETTLEMENT  OF  ACTION— SUMMARY  JUDGMENT. 


^ 


SETTLEMENT  OF  ACTION. 

See  Judgment,  4. 

SHARES. 

See  Rills  of  Exchange  and  Promissorj 

Notes,   1,  6  —  Broker  —  Company — 

Damages,  1  —  Mortgage,  3  —  Rail- 
way, 1. 

SHERIFF. 

See  Bond — Interpleader. 

SHIP. 

Arrest — Release  —  Re-arrest — Escape  — 
Burden  of  Proof — Bond — Pleadings: 
Rex  V.  The  "  Tuttle,"  384. 

SLANDER. 

See  Defamation — Master  and  Servant,  5. 

SOLICITOR. 

Dismissal  of  Action — Default  of  PlaintiflP 
— Application  for  Relief — Service  on 
Defendant's  Solicitor  —  Duration  of 
Retainer — Absent  Defendant:  Muir 
V.  Guinane«  324. 

See  Chose  in  Action — Company,  12 — 
Fraudulent  Conveyance,  3  —  Judg- 
ment. 3,  4  —  Set-off  —  Specific  Per- 
formance, 2. 

SPECIAL  CASE. 

See  Arbitration  and  Award  —  Refer- 
ence, 2. 

SPECIFIC  PERFORMANCE. 

1.  Contract  for  Sale  of  Land  by  Tnistees 

—  Evidence  of  Concurrence  by  all  — 
Statute  of  Frauds — Correspondence 
— Authority  of  Trustees  to  Bind  Co- 
trustee :  {jiLuo  v.  McMahon,  554 ;  9  O, 
L.  R.  522. 

2.  Oral    Contract   for    Sale  of   Land  ^- 

Statute  of  Frauds — Memorandum  in 
Writing  Incomplete  as  to  Terms — 
Admission  of  Terms  by  Plaintiff — 
Parol  Evidence — Purchaser  for  Value 
— Enforcement  of  Contract — Notice 
to  Solicitor  —  Registry  Laws — Mis- 
conduct— Costs :  Green  v.  Stevenson, 
761. 

See  Discontinuance  of  Action  —  Mort- 
gage, 7 — Vendor  and  Purchaser,  2,  3. 

SPECULATIVE  TRANSACTIONS. 

See  Broker. 


STATEMENT  OF  CLAIM. 

See  Particulars  —  Pleading  —  Writ  of 
Sununons,  6. 

STATUTE  OF  FRAUDS. 

See  Contract,  7— Sale  of  Goods,  5 — 
Specific  Performance. 

STATUTE  OF  LIMITATIONS- 
See  Limitation  of  Actions. 

STATUTES. 

See  Api>eal  to  Court  of  Appeal,  7 — 
Criminal  Law,  10 — Distrioution  of 
Estates,  1 — Insurance.  5 — Municipal 
Corporations.  0,  7  —Parliamentary 
Elections,  4 — Railway,  1 — ^Venue,  3 
—Will,  13. 

STAY  OF  PROCEEDINGS. 

See  Company,  14 — Consolidation  of  Ac- 
tions, 1,  2 — ^Discovery,  7 — Refer- 
ence, 2. 

STREET  RAILWAYS. 

1.  Contract    with    Municipality — Mileaee 

Payments — Construction  of  Portion 
of  Railway — Construction  for  other 
Company  —  Territorial  Limits  of 
Municipality — Interest  as  Damages — 
Delay  in  Payment — Rate  of  Interest  : 
City  of  Toronto  v.  Toronto  R.  W. 
Co.,  130. 

2.  Injury  to  Child  Crossing  Track — ^Negli- 

gence— Failure  of  Motorman  to  Look 
— Contributory  Negligence:  Mitchell 
V.  Toronto  R.  W.  Co.,  128. 

3.  Injury   to   Person   Crossing   Track  — 

Negligence — ^Findings  of  Jury — New 
Trial :  Taylor  v.  Ottawa  Electric  Co^ 
564. 

See  Criminal  Law,  8 — ^Way,  3. 

SUBROGATION. 

See  Mortgage,  1. 

SUICIDE. 

See  Insurance,  9 — Trial,  6. 

SUMMARY  APPLICATION. 

See  Partition. 

SUMMARY  JUDGMENT. 

See  Judgment,  3-6. 
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SUMMARY  TRIAL— TRIAL. 
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SUMMARY    TRIAL. 

See  Parliamentary  Electioofi.  4. 

SUMMONS. 

See  Parliamentary  Elections,  4. 

SUPREME  COURT  OP  CANADA. 

See  Appeal  to  Supreme  Court  of  Can- 
ada. 

SURETY. 

See  Principal  and  Surety. 

SURRENDER. 

See  Landlord  and  Tenant,  2. 


TAXATION. 


See   Costs. 


TENANT  FOR  YEARS. 

See  Injunction,  2. 

TENDER. 

See  Company,  15,  16 — Deed,  1 — Insur- 
ance, 7 — Municipal  Corporations,  1. 

THEFT. 

See  Criminal  Law,  12 — ^Master  and  Ser- 
vant, 11. 

TIMBER. 

Sale — Time  for  Removing  not  Specified — 
Attempt  to  Remove  after  10  Years — 
Construction  of  Contract — Reason- 
able Time  —  Injunction :  '  Dolan  v. 
Baker,  229. 

See  Execution — Insurance,  5 — Principal 
and  Agent,  2 — Trespass  to  Land. 

TIMBER  SLIDE  COMPANIES  ACT. 

See  Discovery,  3,  4. 

TIME. 

See  Appeal  to  Court  of  Appeal,  1 — Ap- 
peal to  High  Court  of  Justice — Com- 
pany, 14— -Criminal  Law,  5 — Timber 
— Trial,  2 — Vendor  and  Purchaser,  4. 

TOLLS. 

See  Discovery,  3,  4. 

TRADE  COMBINATION. 

See  Contract,  5 — Criminal  Law,  5. 
VOL.  V.  o.w.R. — c 


TRADE   NAME. 
See  Criminal  Law,  11. 

TRADE    SLANDER. 
See  Master  and  Servant,  5. 

TRANSFER  OF  SHARES. 
See  Company,  6. 

TRESPASS  TO  LAND. 

Conversion  of  Timber  —  Assimment  of 
Claim  for  Wrongful  Act — Dispute  of 
Title— License  —  Estoppel  —  Admis- 
sions— Husband  and  Wife:  McDer- 
mott  v.  Travers,  313. 


See  Nuisance. 


TRIAL. 


1.  Adding     Parties  —  Amendment — Trial 

Proceeding  without  Adjournment  — 
Witness  for  Defendant  not  Present — 
Refusal  to  Adjourn  —  New  Trial : 
Arthur  v.  Fawcett,  334. 

2.  Jury — Failure  to  Set  down  in  Time — 

Power  to  give  Leave  to  Set  down — 
Jurors  Act,  sec.  97 — Amending  Act, 
2  Edw.  VII.  ch.  14,  sec.  3 :  Fleming 
V.  Canadian  Pacific  R.  W.  Co.,  588. 

3.  Jurj' — Inconsistent  and  Unsatisfactory 

Findings — Re-trial :  Moore  v.  Grand 
Trunk  R.  W.  Co.,  211. 

4.  Jury  Notice  —  Striking  out  —  Action 

against  Municipal  Corporation  — 
Non-repair  of  Street:  Armour  v. 
Town  of  Peterborough,  630. 

5.  Life    Insurance — Contract — Validity — 

Suicide  of  Assured — Issue  as  to  San- 
ity— Separate  Trial — New  Trial  of 
whole  Case:  Waller  v.  Independent 
Order  of  Foresters,  421. 

0.  Order  Directing  Preliminary  Trial  of 
Questions  of  Law — Separate  Issues 
Disposing  of  whole  Action — Reason- 
able Probability  of  Establishing  Pro- 
positions of  Law — Rule  259 — ^Juris- 
diction of  Master  in  Chambers: 
Smith  V.  Smith,  518,  673. 

7.  Postponement — Determination  of  Ques- 
tions arising  in  another  pending  Ac- 
tion —  Causes  of  Action  —  Identity : 
City  of  Toronto  v.  Toronto  R.  W. 
Co.,   14. 

See  Consolidation  of  Actions,  1 — Dismis- 
sal of  Action,  ? — Evidence — Inter- 
pleader— Venue. 
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TRUSTEE  ACT— WATERWORKS. 
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TRUSTEE  ACT. 

S<>e  Company,  4. 

TRUSTS  AND  TRUSTEES. 

Mal-investment  —  Competent  Advice  — 
Trustee  Acting  Honestly  and  Rea- 
sonably—Relief— 62  Vict.  (2)  cb. 
15:  Weir  v.  Jackson,  281. 

See  Account — Attachment  of  Debts,  2 — 
Bills  of  Exchange  and  Promissory 
Notes,  2 — Company,  4,  US — Fraudu- 
lent Conveyance,  2 — Insurance,  10 — 
Liquor  License  Act,  2 — Mortgage,  5 
Municipal  Corporations,  1 — Partner- 
ship, 5 — Settled  Estates  Act — Settle- 
meat  —  Specific  Performance,  1  — 
Vendor  and  Purcnaser,  4— Will,  11. 

UNDUE  INFLUENCE. 

See  Parent  and  Child. 

UNINCORPORATED  FOREIGN  AS- 
SOCIATION. 

See  Attachment  of  Debts,  2— Parties,  2 
— Writ  of  Summons,  3. 

USE  AND  OCCUPATION. 
See  Landlord  and  Tenant,  3. 

VENDOR  AND   PURCHASER. 

1.  Building    Restrictions — Covenant — In- 

tention of  Parties — Security — Build- 
ing Scheme — Breach  of  Covenant — 
Damages  in  Lieu  of  Injunction — ^As- 
*     sessment:  Snow  v.  Willmott,  361. 

2.  Contract   for    Sale   and    Purchase   of 

Land — Specific  Performance — ^Incom- 
plete Contract — ^Disagreement  as  to 
Terms:  Queen's  College  v.  Jayne, 
666. 

3.  Contract    for    Sale   and    Purchase    of 

Land — Specific  Performance — Objec- 
tion of  Purchaser  —  Jurisdiction  of 
Court  over  Foreign  Defendant — ^Title 
— Will — Conveyance  by  Executors — 
Period  of  Distribution — Further  Evi- 
dence on  Appeal :  Cooke  v.  McMillan, 
507. 

4.  Sale  of  Land  to  Religious  Society — 

Religious  Institutions  Act — Meetings 
of  Congregation — Election  of  Trus- 
tees —  Notice  —  Time  —  Advertise- 
ment— Public  Auction:  Re  Levinsky 
and  Hallett,   1. 

See  Discontinuance  of  Action — Munici- 
pal  Corporations,   2 — Principal   and 
Agent,  2,  3— Specific  Performance— 
Will,  6,  8. 


VENUE. 

1.  Motion  to  Change — Convenience — Ex- 
pense —  Early  Trial :  Houston  v. 
Houston,  798. 

v2.  Motion  to  Change — Preponderance  of 
\  Convenience — Rule  529  (b) — Cause 
of  Action — Residence  of  Parties — 
Defendants  out  of  Jurisdiction :  Sas- 
katchewan Land  and  Homestead  Co. 
V.  Leadley.  449;  9  O.  L.  R.  556, 

3.  Motion  to  Change — Provision  of  Con- 
tract as  to  Venue — Neglect  to  Com- 
ply with  Statute  —  Application  o! 
Sutute — County  Courts  —  Division 
Courts:  Goodison  Thresher  Co.  v. 
Wood,  717. 

VERDICT. 
See  Defamation,  3. 

VOTING. 

See  Municipal  Corporations,  4 — Parlia- 
mentary Elections — ^Railway,  L 

WAGES. 

See    Bankruptcy   and    Insolvencv,    1  — 
Contract,  7. 

WAIVER. 

See  Appeal   to  Court  of  Appeal,    1— 
Company,  14. 

WAREHOUSEMEN. 

Cold  Storage  of  Fish— Liability  for  Spoil- 
ing— Duty  of  Warehousemen — ^Exam- 
ination— Negligence:  Doyle  Fish  Co. 
of  Toronto  v.  London  Cold  Storage 
and  W^arehousing  Co.,  40. 

WARRANTY. 

See  Injunction,   1 — Insurance,   4 — Sale 
of  Goods,  2,  7. 

WATER  AND  WATERCOURSES. 

Dam — Ownership  by  two  Persons  in  Com- 
mon —  Agreement  —  Construction — 
Surplus  Water  —  Injunction — ^Dam- 
ages :  Caledonia  Milling  Co.  v.  Shirrs 
Milling  Co.,  170;  9  O.  L.  R.  213. 

See  Municipal  Corporations,  6,  7 — ^Nuis- 
ance. 

WATERWORKS. 
See  Municipal  Corporations,  7. 
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WAY— WITNESS  FEES. 
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WAY. 

1.  Dedication — Lease    to    Municipality — 

Contract  —  Construction  —  Express 
Restrictions — Exclusion  of  Others  — 
Forfeiture  —  Injunction :  Universitv 
of  Toronto  v.  City  of  Toronto,  oOL 

2.  Dedication    by    Public   User  —  Crown 

Lands — Acquiescence  of  Locatee  and 
Equitable  Owner — Subsequent  Grant 
without  Reservation  of  Way — Rights 
of  Public — Continuous  User  for  70 
Years:  Fraser  v.  Diamond,  430. 

3.  Non-repair — Injury    to    Person — Por- 

tion of  Roadway  Occupied  by  Street 
Railway — Liability  of  Railway  Com- 
pany —  Misfeasance  —  By-law  of 
Municipality :  Van  deaf  v.  Hamilton 
Street  R.  W.  Co.,  278,  628. 

4.  Non-repair  —  Injury  to  Watchman  — 

Negligence — Contributory  Negligence 
—  Breach  of  Duty  —  Knowledge  of 
Non-repair  —  Reasonable  Care — Ap- 
peal on  Questions  of  Fact :  Galloway 
V.  Town  of  Samia,  458. 

5.  Substitute  for  Boundary  Line  between 

Counties  —  Deviations — ^Declaration 
— Mandamus:  Township  of  Fitzroy 
V.  County  of  Carleton,  ol5. 

See  Limitation  of  Actions,  3 — Master 
and  Servant  —  Municipal  Corpora- 
tions, 2,  3. 

WILL. 

1.  Construction  —  Ambiguity —  Distribu- 

tion of  Estate — Designation  of  Bene- 
ficiaries— Acceleration  of  Distribu- 
tion— Perpetuity :  Re  Hopkins,  417. 

2.  Construction  —  Annuities — Shrinkage 

in  Rate  of  Interest — Encroachment 
on  Corpus — Remaindermen — Vested 
instates — Right  to  Devise :  Re  Craw- 
ford, 12. 

3.  Construction — Devise — Estate  for  Life 

— Legacy  —  Annuity — ^Abatement  on 
Deficiency  of  Assets:  Re  Laur,  444. 

4.  Construction — Devise — Estate   in    Fee 

— Condition:   Re  Rooney,  323. 


5.  Construction — Devise  —  Estate  Tail — 

"  Heirs  of  Body  "— "  Heirs  and  As- 
signs "  —  "  In  Fee  Simple :"  Re 
Brand,  297. 

6.  Construction  —  Devise  —  Executory 

Devise  over  in  Certain  Events  — 
"  Or  "— "  And  "  —  Estate  —  Vendor 
and  Purchaser:  Re  Chandler  and 
Holmes,  647. 


7.  Construction  —  Devise  —  Incomplete 

Form — Sufficiency  —  Substituted  De- 
vise over — Restraint  on  Alienation — 
Void  Condition  —  Annuity  in  Per- 
petuity —  Vagueness  —  Charge  on 
Land— Sale  Subject  to:  Re  Corblt, 
239. 

8.  Construction  —  Devise  —  Misdescrip- 

tion of  Lots — Reference  to  Buildings 
on  Lots — Title  to  Land — Vendor  and 
Purchaser:  Re  Vair  and  Winters, 
337. 

0.  Construction — Direction  to  Sell  Land 

—  Conversion  into  Personalty  — 
Death  of  Devisees — Personal  Repre- 
sentatives— "  Equal  Moieties :"  Jor- 
dan V.  Frogley,  704. 

.10.  Construction — Lapsed  Devise — Fail- 
ure of  Objects — Residuary  Clause — 
Wills  Act,  sec.  27— Rules  of  Con- 
struction —  Avoidance  of  Intestacy : 
Walsh  V.  Fleming,  693. 

11.  Construction — Power  of  Sale — ^Exer- 

cise by  Substituted  Trustee — Appli- 
cation to  Particular  Property — Re- 
lease of  Trustee — ^New  Trustee:  Re 
Bell,  442. 

12.  Distribution  of  Estate— Money  Paid 

to  Compromise  Action  for  Reconvey- 
ance of  Land — Realty  or  Personalty 

—  Construction  of  Will  —  Gift— In- 
come or  Corpus  :  Re  Mc Vicar,  479. 

13.  Gift  to  Religious  Society— Charitable 

Uses— Time  of  Execution  of  Will- 
Computation — Religious  Institutions 
Act — Special  Act — Provisions  as  to 
Execution  of  Will  6  Months  before 
Death  —  Repeal  by  Mortmain  Act, 
1802—"  Land  "—Proceeds  of  Sale- 
Mortmain  Act,  1902:  Re  Barrett, 
790. 

14.  Gift  to  Religious  Society — Mortmain 
Act — "  Charitable  and  Philanthropic 
Purposes  " — Uncertainty  in  Objects 
of  Gift :  Re  Huyck.  794. 

15.  Legacy — Debt  Due  by  Testator  to 
Legatee — Satisfaction  of  Debt — Pre- 
sumption— Circumstances  Rebutting : 
Re  Watson,  354. 

See  Administration  Order— Gift,  2— In- 
fant— Insurance,  8,  10 — Vendor  and 
Purchaser,  3. 

WINDING-UP. 
See  Company. 

WITNESS  FEES. 
See  Costs,  5. 
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WITNESSES— WRIT  OF  SUMMONS. 
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WITNESSES. 
See  Evidence.  3— Trial.  1. 

WORDS. 


And  "—See  Will,  6. 

By  Giving  " — See  Pledge. 

Carrying  on  BuJjineE<s  ' — See  Division 
Courts.  2. 

Charitable  and  Philanthropic  Pur- 
poses "—See  Will.  14. 

Due  " — See  Mechanics'  Liens. 

Equal  Moieties  "—See  WilL  9. 

Heirs  and  Assigns  " — See  Will,  5. 

Heirs  of  Body  ^*— See  Will.  5. 

Houfie  " — See  Covenant. 

In  Fee  Simple  "—See  Will.  5. 

Intersection  " — See  Deed,  1. 

Junior  on  the  Pay  List  " — See  Churcu. 

Land  "—See  Will.  13. 

Legal  Heirs  " — See  Insurance,  10. 

Moneys  Due — See  Contract,  2. 

Obscene  " — See  Criminal  Law,  6. 

Or  "—See  Will  6. 

Post  Letter  "—See  Criminal  Law,  12. 

Proceeding  " — See  Limitation  of  Ac- 
tions,  1. 

Unduly  " — See  Contract,  5  —  Criminal 
Law,  5. 

Way  " — See  Master  and  Servant,  6. 

Without  Prejudice  " — See  Company,  12 
— Evidence,   8. 

WORK  AND  LABOUR. 


Action  to  Recover  Value— Protection  of 
Plaintiffs*  Works  from  Injury-  by  De- 
fendants —  Value  of  Nece>«ai*y 
Work :  Lindsay  Water  Commission- 
ers V.  Fauquier,  635. 
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WORKMEN'S  COMPENSATION  ACT. 
See  Master  and  Servant. 


WRIT  OF  SUMMONS. 

1.  Renewal— Ex  Parte  Order— Withhold- 

ing Material  Evidence  —  Statute  of 
Limitations :  Langley  v.  Costigan. 
147. 

2.  Service  on  Company — ^Head  Ofllce  Re- 

moved  from  Province  —  Substitatea 
Service:  Gold  Run  (Klondike)  Mb- 
ing  Co.  V.  Canadian  Gold  Minint 
Co..  411. 

3.  Service  on  Unincorporated  Foreign  As- 

sociation-Parties— Service  on  Offi- 
cei-s :  Wallace  v.  Order  of  Railroad 
Telegraphers,  787. 

4.  Service  out  of  Jurisdiction — Cause  of 

Action,  where  Arising  —  Contract  — 
Conditional  Appearance :  Canadian 
Radiator  Co.  v.  Cuthbertson.  66. 

5.  Service  out  of  Jurisdiction — Contract 

— Breach — Place  of — Sale  of  Goods 
— Place  of  Payment :  Blackley  Co.  v. 
Elite  Costume  Co.,  57;  9  O.  L.  R. 

382. 

0.  Service  out  of  Jurisdiction — Statement 
of  Claim — Default  Judgment — Irre- 
gularity—  Setting  aside:  Lovell  v. 
Taylor,  525. 


See    Contract,   9. 


See  Evidence,  3-:— Parties,  2. 
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